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Preface 


Obvious  reasons  argue  for  the  publication  of  this  work  :  the 
importance  of  the  subject ;  the  complexity  of  the  law  respecting 
it ;  and  the  author's  belief — the  result  of  a  critical  examination 
of  the  subject  for  some  years  past — that  he  has  made  it  pos- 
sible for  members  of  the  Bar  to  quickly  ascertain  what  the 
statutes  and  decisions  in  this  State  about  the  subject  are,  and 
where  they  are.  As  a  time-saver  alone  its  value  should  prove 
immense  to  the  busy  practitioner.  As  a  guide  to  the  law  it 
does  not  give  the  author's  own  opinions,  but  confines  itself  to 
the  statutes  of  this  State  and  to  the  actual  decisions  of  its 
courts  based  thereon.  Many  appended  notes  to  the  cases  (in- 
serted in  brackets)  call  attention  to  valuable  collateral  ques- 
tions discussed  in  the  qiioted  text. 

While  the  plan  of  the  work  is  an  unusual  one,  it  is  believed 
to  be  (for  a  single  State),  a  sound  and  very  useful  one.  Our 
own  courts  provide  a  wide  range  of  authoritative  decisions  and 
justly  expect  their  practitioners  to  cite  them.  To  present  these 
cases  a  digest  must  be  carefully  conned,  often  under  various 
heads ;  then  later  reports  consulted ;  then  the  "Atlantic  Re- 
porter" and,  occasionally,  the  "New  Jersey  Law  Journal"  looked 
into ;  then  the  cases  cited  in  each  critically  examined,  and  cases 
criticising  or  affirming  the  principal  case ;  then  the  years  of  the 
decisions  noted ;  then  the  statutes  in  force,  when  these  decisions 
were  made,  must  be  marked  and  compared  with  existing 
statutes.  To  omit  any  one  of  these  steps  may  unnecessarily 
place  one's  client  and  one's  self  at  the  mercy  of  a  more 
diligent  student. 

The  subjects  under  each  of  the  two  parts  of  this  book  are 
alphabetically  arranged  in  chapters,  and  each  chapter  divided 
into  sections  containing  the  propositions  of  law  embraced  in 
what  immediately  follows.  These  propositions  are  printed  in 
italics,  so  as  to  readily  catch  the  eye.  Further,  in  order  to 
enable  one  to  see  at  a  glance  what  propositions  are  treated  in 
a  chapter,  these  same  propositions  are  placed  at  the  head  of 
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the  chapter  in  small  type,  except  where  the  chapter  elucidates 
one  proposition  only. 

When  citations  of  authorities  are  made  by  the  author,  usually 
the  first  page  of  the  volume  only  is  given,  being  where  such 
citation  begins.  The  court  and  year  in  which  the  opinion  is 
rendered  are  stated  in  all  cases. 

A  plain  and  full  alphabetical  index  to  each  section  at  the 
close  of  the  work  places  its  contents  within  rapid  and  easy 
reach  of  the  practitioner. 

The  work  has  carried  citations  through  the  year   191 1. 

The  practitioner  of  to-day  cannot  realize,  without  exhaustive 
research,  the  broadening  evolution  of  the  law  as  to  married 
women  in  New  Jersey  since  its  adoption  in  1852.  In  1848,  for 
example,  in  the  Supreme  Court,  the  case  of  Den.  d.  Hopper 
V.  Demarest  (21  N.  J.  L.  541)  thus  states  the  law: 

"As  a  general  rule,  all  acts  of  a  married  woman  are  abso- 
lutely void.  She  acts  solely  under  the  cover  or  protection  of 
her  husband.  Her  acts,  her  admissions,  her  contracts,  her 
representations,  do  not,  as  a  general  rule,  bind  her,  or  afifect 
her  property.  She  may  pass  her  estate  by  deed,  executed  and 
acknowledged  in  the  mode  designated  by  statute,  and  in  no 
other  way.  A  deed  thus  executed  and  acknowledged  is  good 
and  effectual  to  convey  her  interest  in  the  land  thereby  in- 
tended to  be  conveyed.  But  she  is  bound  by  no  covenant  in 
the  deed.  She  is  not  estopped  by  an  express  warranty.  As  to 
her  it  is  void — she  is  estopped  by  no  averment  or  recital  in  the 
deed.  They  cannot  be  offered  in  evidence  against  her.  It  is 
even  doubtful  whether  her  answer  in  Chancery  under  oath, 
made  during  coverture,  is  competent  evidence  against  her,  in 
an  action  after  her  husband's  death". 

And  the  Court  of  Chancery,  in  the  case  of  Castree  v.  Shot- 
well  (73  N.  J.  Eq.  593),  says :  "As  to  her  real  estate,  the  hus- 
band had  the  right  of  possession  during  the  joint  lives  of  him- 
self and  the  wife.  Her  identity  being  merged  in  his,  there  re- 
mained in  her  nothing  but  the  bare  legal  title ;  all  the  rest  was 
the  husband's.  As  to  personal  estate,  that  became  the  property 
of  the  husband  immediately,  the  marriage  operating  as  a  trans- 
fer." 

Contrast    this    with    our    statutes    and    the    decisions    based 
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thereon,  and  the  difference  is  amazing.  This  work  will  show 
what  the  law  now  is,  and  its  gradual  development,  even  under 
the  interpretation  given  it  by  men  possessed  of  the  spirit  of  the 
common  law. 

In   no   branch   of  jurisprudence   has   there   been   more   pro- 
gress. 

.     R.  K. 

Plain-field,  N.  J.,  May  i,  1912. 
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PARTI 

Status  as  Between  Husband  and  Wife 


Law  of  Married  Women 

In  New  Jersey 


CHAPTER  I 

Ante-Nuptial  Agreement 

1.  A  promise  made  in  consideration  of  marriage  must  be  in  writing.    Mar- 

riage is  a  valuable  consideration, 
la.     As  to  pre-existing  creditors  a  pre-nuptial  promise  to  convey  should  be 
such  as  will  support  a  suit  for  specific  performance. 

2.  A   written   ante-nuptial   agreement,   complete   in   all   its   parts,   cannot 

be  added  to  or  varied  by  parol. 

3.  Marriage  alone  is  not  such  a  part  performance  as  .to  remove  the  bar 

of  the   statute. 

4.  All  pre-marriage  contracts  shall  remain  in  full  force  after  marriage. 

5.  A   marriage    settlement,    containing   no    power    of   revocation,    is    not 

revocable. 

6.  A  marriage  settlement,  providing  that  a  wife  may  dispose  of  her  prop- 

erty, is  only  valid  during  her  coverture ;  and,  if  not  acted  on  by 
her,  leaves  her  estate  as  if  no  settlement  had  been  made.  Only  by 
express  terms  can  a  husband  be  deprived  of  his  rights  in  her 
property. 

7.  Every  marriage  settlement,  intended  as  a  final  and  complete  act,  will 

be  construed  according  to  strict  legal  rules. 

8.  Courts  of  equity  will  give  effect  to  instruments  by  which  property  to 

be  acquired  at  a  future  time  is  conveyed  or  agreed  to  be  conveyed, 
if  founded  on  a  valuable  or  meritorious  consideration.  But  only 
when  necessary  to  effect  the  plain  intent  of  the  parties. 

9.  When  the  technical  terms   (subject  to  the  artificial  rules  in  Shelley's 

Case)  are  used  in  an  agreement  for  a  settlement  in  view  of  mar- 
riage, the  court  will  direct  the  settlement,  (so  long  as  said  agree- 
ment remains  a  matter  of  contract),  to  be  made  in  such  a  manner 
as  will  prevent  the  destruction  of  the  limitations  over  to  issue.  The 
rule  in  Shelley's  Case  is  applicable  to  equitable  as  well  as  legal 
estates. 

10.  Those  who   are   pledged  to   marry   occupy  a  confidential   relation. 

The  prospective  wife  is  not  misled  by  her  intended  husband,  who 
discloses  to  her  only  the  value  of  her  dower-right  in  his  lands.  He 
need  not  state  the  value  of  his  personal  property. 
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11.  A  post-nuptial  settlement,  founded  only  on  an  ante-nuptial  promise, 

is  a  mere  voluntary  settlement  and  is  void  where  creditors'  rights 
are  involved. 

12.  But,  vi'here   creditors'   rights  do  not  intervene,   equity  will  readily 

enforce  a  post-nuptial  written  ratification  of  the  parol  promise. 

I.     A  promise  made  in   consideration  of  marriage  must  he  in 
writing.     Marriage  is  a  valuable  consideration. 

Statute:  Com.  Stat.,  p.  1603,  sec.  5. — "No  action  shall  be 
brought  •  ...  to  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage;  .  .  .  unless  the  agreement, 
upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  or  her 
lawfully  authorized." 

Case:  Russell  v.  Russell,  60  N.  J.  Eq.  286 (Chan.  1900;  affirmed 
63  Eq.  282,  Err.  &  App.  1901). — "The  complainant  admits  that 
the  ante-nuptial  agreement  which  she  entered  into  with  Mr.  Rus- 
sell in  his  lifetime,  was  made  in  consideration  of  their  marriage. 
The  contract  produced  is  all  in  writing,  and  is  signed  by  the  par- 
ties to  be  charged  therewith.  The  complainant  does  not  deny  its 
execution  and  delivery  by  her  and  Mr.  Russell.  Her  claim  for 
relief  is  based  upon  two  several  grounds — first,  she  contends  that 
the  written  agreement  is  not  coinplete  in  that  it  does  not  contain 
an  undertaking  by  Mr.  Russell  to  make  for  her  a  liberal  provision 
in  his  will,  which,  she  insists,  was  a  part  of  their  ante-nuptial 
agreement.  .  .  .  The  statute  of  frauds  also  interposes  an 
insurmountable  bar  to  the  admission  of  parol  proof  seeking  to 
charge  any  person  upon  any  contract  made  in  consideration  of 
marriage.  That  the  consideration  of  this  contract  was  an  intended 
marriage  is  undisputed.  The  contention  of  the  complainant  is 
therefore  directly  in  the  face  of  the  statute,  which  is  just  as  pro- 
hibitive in  such  cases,  of  the  addition  of  a  single  parol  term  to  a 
written  agreement,  as  it  is  to  the  enforcement  of  a  contract  rest- 
ing wholly  in  parol.  Courts  of  equity  refuse  to  entertain  suits 
for  enforcement  of  such  contracts,  unless  special  equitable  grounds 
be  shown  which  justify  the  giving  of  relief,  notwithstanding  the 
statute."  [See  sec.  3,  infra]. 

Case:  Steinberger's  Trustees  v.  Potter,  18  N.  J.  Eq.  453 
(Chan.  1867). — "Marriage  is  a  valuable  consideration,  and  the  is- 
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sue,  represented  here  by  the  complainants,  are  within  that  con- 
sideration, and  if  necessary  to  effect  the  plain  intent  of  the  parties 
declared  in  the  instrument,  this  court  will  consider  it  a  contract." 
[See,  also,  Gever's  v.  Wright's  Executors,  pp.  354-7;  sec.  7,  in- 
fra.] 

la.  As  to  pre-existing  creditors,  a  pre-nuptial  promise  to  con- 
vey should  be  such  as  will  support  a  suit  for  specific  per- 
formance. 

Case:  Le  Pard  v.  Russell  et  al,  39  Atl.  1059  (Chan.  1898). — 
"The  defense  is  that  the  conveyance  was  made  in  consideration  of 
marriage,  and  in  pursuance  of  a  written  promise  made  before 
marriage.  .  .  .  The  promise  is  still  subject  to  the  criticism  that 
it  does  not  appear  that  it  was  considered  by  either  of  them  as  a 
consideration  for  the  marriage,  but  simply  as  an  ordinary  prom- 
ise by  a  man  to  his  betrothed  of  what  he  hoped  and  expected  to  do 
for  her  after  they  were  married.  .  .  .  And  the  only  questions 
that  remain  are :  First,  whether  evidence  has  been  adduced  to  the 
court,  upon  which  it  can  rely,  that  a  prior  written  promise  was 
made  by  the  husband  to  the  wife  to  convey  the  premises  to  her 
after  marriage ;  and,  second,  whether  such  promise  formed  a  con- 
sideration for  the  marriage.  Equity  Judges  in  this  State  have  fre- 
quently taken  occasion  to  remark  upon  the  dangerous  character  of 
the  evidence  of  parties  situate  as  these  are  here.  The  promise 
to  convey,  incorporated  as  it  was  in  an  ordinary  love  letter,  was 
seen  by  nobody  but  the  interested  parties.  The  precise  language 
used  depends  upon  the  accuracy  of  their  memory.  It  was  made 
years  after  they  were  engaged  to  be  married,  and  it  does  not  ap- 
pear that  it  was  regarded  by  the  parties  at  the  time  as  to  any  ex- 
tent a  consideration  for  the  marriage,  but  the  contrary  is  infera- 
ble from  the  destruction  of  the  writing,  and  neglect  to  convey  un- 
til the  husband  was  pressed  with  the  debt  w^hich  constituted  the 
basis  of  the  judgment.  In  that  respect  the  present  case  is  in 
marked  contrast  with  that  of  Manning  v.  Riley.  It  seems  to  be 
of  the  essence  of  the  rule,  as  settled  in  this  State  in  that  case, 
that  a  prenuptial  promise  to  convey,  which  will  support  a  subse- 
quent conveyance  as  against  pre-existing  creditors,  should  be  such 
as  will  support  a  suit  for  specific  performance ;  in  other  words, 
there  must  be  an  existing  and  enforceable  liability  by  the  husband 
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to  the  wife  to  make  the  conveyance.  Applying  this  test,  and  tak- 
ing into  consideration  the  unreUabihty  of  the  evidence,  the  vague 
nature  of  the  contract,  the  lack  of  any  proof  that  it  formed  the 
consideration  for  the  marriage,  the  destruction  of  the  letter  which 
is  relied  upon  to  take  the  case  out  of  the  statute  of  frauds,  I 
conclude  that  the  wife  could  not  successfully  prosecute  a  suit  for 
specific  performance  against  the  husband,  if  he  resisted  it;  with 
the  result  that  the  defense  fails,  and  that  the  complainant  must 
succeed  here." 

2.     A  written  ante-nuptial  agreement,  complete  in  all  its  parts, 
cannot  be  added  to  or  varied  by  parol. 

Case:  Russell  v.  Russell,  60  N.  J.  Eq.  287  (Chan.  1900). — "It 
is  an  established  rule  of  evidence  in  this  State  that  where  the  writ- 
ten contract  is  complete  on  its  face  and  purports  to  contain  the 
entire  agreement  of  the  parties,  parol  evidence  will  not  be  received 
to  add  another  term  to  the  agreement,  although  the  written  con- 
tract may  contain  nothing  on  the  subject  to  which  the  parol 
evidence  is  directed,  and  that  the  completeness  of  the  written  con- 
tract is  to  be  ascertained  from  the  contract  itself.  Naumberg  v. 
Young,  15  Vr.  331 ;  Bandholz  v.  Judge,  33  Vr.  526.  This  rule  is 
recognized  and  enforced  in  equity  as  well  as  at  law.  McTague  v. 
Finnegan,  9  Dick.  Ch.  460;  Van  Horn  v.  Van  Horn,  4  Dick.  Ch. 
328  (Court  of  Appeals).  The  written  contract  now  under  con- 
sideration appears  to  be  complete  and  perfect  in  all  its  parts  and 
to  provide  for  the  complainant  a  compensation  which  is  entire  and 
final.  The  complainant  seeks  by  parol  proof  to  show  that  Mr. 
Russell  agreed  to  pay  a  compensation  in  addition  to  that  stated  in 
the  written  contract  for  the  same  service  therein  agreed  to  be 
rendered.  The  rule  quoted  prohibits  the  reception  of  such  evi- 
dence." 

5.     Marriage  alone  is  not  such  a  part  performance  as  to  remove 
the  bar  of  the  statute. 

Case:  Russell  v.  Russell,  60  N.  J.  Eq.  287,  289  (Chan.  1900). — 
"Equity  will  grant  relief  where  specific  performance  is  sought  of 
parol  contracts,  though  their  enforcement  is  prohibited  by  the 
statute  of  frauds,  in  cases  where  the  party  seeking  performance 
has  been   induced  partly  to  perform  the  parol  contract.     This 
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right  to  relief  is  based  upon  the  fact  that  to  apply  the  statute, 
would,  in  view  of  his  changed  position,  aid  rather  than  prevent 
a  fraud.  But  acts  of  part  performance  by  the  party  sought  to  be 
charged  cannot  be  set  up  as  a  reason  for  the  exceptional  action  of 
this  court  in  refusing  to  apply  the  statute.  It  is  not  his 
change  of  position,  but  that  of  the  other  party,  induced  thereto  by 
the  parol  contract,  which  makes  the  case  one  of  hardship  and  in- 
justice. .  .  .  But  Lord  Chancellor  Cranworth  held  that 
though  marriage  is  necessary  to  bring  a  case  within  the  statute, 
to  hold  that  it  also  takes  it  out  of  the  statute,  would  be  a  palpable 
absurdity.  He  further  declared  that  it  is  certain  that  marriage  it- 
self is  no  part  performance  within  the  rule  of  equity.  .  .  . 
And  it  has  been  accepted  in  this  court  in  Manning  v.  Riley,  7 
Dick.  Ch.  Rep.  44.  He  further  declared  that  the  execution  of 
the  will  by  the  husband  caused  no  alteration  of  the  position  of  the 
lady,  save  in  the  fact  of  her  marriage,  which,  as  above  stated, 
could  not  be  held  to  be  such  a  performance  as  took  the  parol 
agreement  out  of  the  statute,  and  that  'it  will  not  be  argued  that 
any  consequence  can  be  attached  to  acts  of  part  performance  by 
the  party  sought  to  be  changed'  [charged],  following  this  with  a 
very  apt  illustration.  In  the  present  case  there  is  no  pretense  that 
the  complainant  has  done  any  act  of  part  performance  of  the  pa- 
rol contract  which  she  seeks  to  have  enforced,  save  only  the  sin- 
gle incident  of  her  marriage.  The  weight  of  authority  is  against 
the  claim  of  the  complainant  that  it  may  be  shown  that  the  written 
agreement  does  not  fully  and  exclusively  express  the  ante-nuptial 
contract,  and  that  she  may  supplement  it  by  parol  proof  of  anoth- 
er term.    Her  contention  on  these  points  cannot  be  sustained." 

Same  case:  63  N.  J.  Eq.  283  (Err.  and  App.). — "We  concur  in 
the  view  expressed  by  the  Vice-Chancellor  that  the  parol  contract 
cannot  be  enforced  by  the  appellant,  because  the  statute  of  frauds 
provides  that  all  agreements  in  consideration  of  marriage  shall  be 
in  writing;  and,  further,  because  of  that  settled  rule  of  law  which 
prohibits  the  altering  or  varying  of  a  written  instrument  by  parol." 

Case:  Pennsylvania  Railroad  Co.  v.  Warren,  69  N.  J.  Eq.  709 
(Chan.  1905). — "The  second  ground  upon  which  the  widow  of 
the  applicant  places  her  claim  is  that  previous  to  her  marriage, 
and  as  a  consideration  therefor,  her  husband  agreed  to  make  her 
the  beneficiary  of  this  fund,  and  that  this  promise  was  an  ante- 
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nuptial  agreement  which  she,  having  performed  on  her  part,  is 
entitled  in  equity  to  have  carried  out,  although  the  alleged  prom- 
ise was  not  in  writing.  The  parol  agreement  set  up  falls  under 
the  ban  of  our  statute  against  frauds,  under  which  no  action  can 
be  sustained  to  charge  a  person  upon  any  agreement  made  in  con- 
sideration of  a  marriage  unless  reduced  to  writing  and  signed  by 
the  party  sought  to  be  charged.  It  therefore  follows  that  if  the 
promise  cannot  be  enforced,  no  legal  duty  arises,  for  marriage 
alone  is  not  such  a  part  performance  as  will  remove  the  bar  of 
the  statute.  Manning  v.  Riley,  52  N.  J.  Eq.  39,  and  cases  there 
cited;  Russell  v.  Russell,  60  N.  J.  Eq.  282."  [For  Manning  v. 
Riley,  see  infra]. 

4.  That  all  pre-marriage  contracts  shall  remain  in  full  force 

after  marriage. 

Statute:  Com.  St.,  p.  3237,  sec.  13. — "All  contracts  made  be- 
tween persons  in  contemplation  of  marriage  shall  remain  in  full 
force  after  such  marriage  takes  place." 

5.  A  marriage  settlement,  containing  no  pozver  of  revocation,  is 

not  revocable. 

Case:  Buchanan  v.  Paterson,  38  N.  J.  Eq.  70  (Chan.  1884). — 
"By  a  marriage  settlement  made  by  and  between  the  complainant, 
then  a  single  woman,  ...  in  contemplation  of  the  marriage 
then  about  to  take  place  .  .  .  she  conveyed  to  Mr.  Paterson 
.[the  trustee]  all  her  property  of  every  description,  as  well  that 
which  she  then  had  or  was  entitled  to  as  that  which  she  might  at 
any  time  or  times  thereafter,  during  the  contemplated  coverture, 
in  any  way  acquire  or  become  entitled  to  in  her  own  right,  in 
trust.  The  trustee  named  in  the  settlement  is  dead  and  another 
(defendant  herein)  has  been  duly  substituted  in  his  stead,  by 
deed.  The  present  trustee  has  sold  some  of  the  trust  property, 
and  has  received  the  purchase-money,  which  the  complainant  de- 
mands from  him,  but  he  declines  to  pay  it  over  to  her,  on  the 
ground  that  to  do  so  would  be  violative  of  his  trust.  This  suit  is 
brought  for  a  construction  of  the  settlement  on  this  point,  and  to 
compel  him  to  pay  over  the  money.  It  is  quite  clear  that  such  a 
decree  cannot  be  made.  The  settlement  makes  no  provision  for 
such  payment,  and  it  contains  no  power  of  revocation  whatever. 
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Its  provision  are  unambiguous.  The  trustee  is  to  sell  and  invest, 
both  at  her  will  and  request,  and  to  pay  over  the  income  to  the 
complainant.  In  a  certain  contingency — in  case  she  outlives  her 
husband — he  is  to  re-convey  the  property,  or  what  remains  of 
it,  to  her.  If  she  does  not  survive  her  husband  it  is  to  go  accord- 
ing to  her  will,  if  she  makes  any,  but,  if  not,  to  her  children,  if 
any — if  none,  to  her  husband  for  life,  with  remainder  to  her  heirs 
and  those  who  would  have  been  her  next  of  kin  if  she  had  not 
married.  To  construe  this  instrument  in  accordance  with  her 
claim  would  obviously  be  to  declare  it  revocable  at  her  will  and 
pleasure,  although  there  is  no  provision  for  revocation  in  it  nor 
any  to  be  implied  therefrom.  .  .  .  But  there  is  no  allegation 
that  a  provision  for  revocation  was  omitted  from  it  by  fraud  or 
mistake,  nor  is  the  suit  brought  to  rectify  the  instrument.  The 
sole  question  is  whether  the  construction  which  the  complainant 
asks  the  court  to  put  upon  the  instrument  is  the  proper  one.  Clear- 
ly it  is  not.  It  is  to  be  remarked  that  this  is  not  an  application  to 
enforce  the  settlement,  but  to  construe  it.  The  bill  will  be  dis- 
missed." 

Case:  Gevers  v.  Wright's  Executors,  18  N.  J.  Eq.  331  (Chan. 
1867). — "On  the  day  preceding  the  marriage,  a  marriage  settle- 
ment under  seal  was  executed  between  Catharine  Maria  Wright, 
of  the  first  part ;  Frederick  J.  Peet  and  Edward  H.  Wright,  trus- 
tees, of  the  second  part ;  and  the  Baron  Gevers,  of  the  third  part. 
.  .  .  An  instrument  revoking  the  marriage  settlement  was 
drawn,  dated  February  first,  1867,  and  was  duly  executed  by  the 
complainants,  [parties  of  the  first  part  and  third  part  above],  but 
was  not  executed  by  the  trustee,  E.  H.  Wright,  who  is  named 
therein  as  a  party  to  it.  .  .  .  And  the  trustee  and  executors, 
while  they  do  not  desire  to  interpose  any  obstacle  to  the  relief 
sought  by  the  complainants  if  it  may  be  lawfully  had,  have  very 
properly  presented  the  case  to  the  court  fully  and  fairly,  that  its 
direction  may  be  given  according  to  the  settled  principles  of 
equity.  .  .  .  The  marriage  settlement  is  not  and  cannot  be 
revoked  by  the  parties  to  it.  Mrs.  Gevers  has  not  the  capacity  to 
revoke  it.  It  must  be  kept  alive,  that  she  may,  if  she  elects  so  to 
do,  transfer  any  part  of  her  property  to  the  trustee  to  hold  sub- 
ject to  its  trusts." 
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6.  A  marriage  settlement,  providing  that  a  zvife  may  dispose  of 

her  property,  is  only  valid  during  her  coverture;  and,  if 
not  acted  on  hy  her,  leaves  her  estate  as  if  no  settlement 
had  been  made.  Only  by  express  terms  can  a  husband  be 
deprived  of  his  rights  in  her  property. 

Case:  Adm'rs  of  Donnington  v.  Adm'rs  of  Mitchell,  2  N.  J. 
Eq.  247  (Chan.  1839). — "But  this  rule  [that  the  husband  is  enti- 
tled to  the  entire  separate  personal  estate  of  his  wife,  she  dying 
intestate],  it  is  equally  clear,  must  and  will  be  controlled  by  any 
legal  instrument,  which  shall  make  a  different  disposition  of  the 
wife's  estate.  Prior  to  his  marriage,  the  complainants'  intestate 
and  his  wife  did  enter  into  articles  respecting  her  separate  estate, 
and  the  whole  case  turns  upon  the  true  construction  of  that  in- 
stnunent.  .  .  .  There  is  no  disposition  made  of  the  property 
in  the  event  of  the  wife's  death  before  her  husband,  but  that  is 
reserved  for  the  future  appointment  of  the  wife,  and  she  died 
without  making  any  such  appointment.  .  .  .  Who,  then,  is 
entitled  to  the  personal  estate — for  that  only  can  be  the  subject  of 
enquiry  here — the  next  of  kin  of  the  wife,  or  the  husband?  The 
wife  has  an  estate  in  the  hands  of  trustees,  undisposed  of.  It  be- 
longed to  her  at  her  death,  and  must,  in  the  absence  of  any  dispo- 
sition of  it,  go  to  her  husband.  The  rights  of  her  husband,  it  will 
be  seen,  are  not  suffered  to  be  taken  away,  unless  by  express 
term,  and  his  rights  are  as  complete  in  property  placed  in  trust 
as  in  any  other.  ...  It  would  have  been  very  easy,  had  it 
been  the  intention  of  the  parties,  to  have  declared  the  trust  in 
favor  of  the  next  of  kin,  or  in  some  other  manner  to  have  shown 
a  determination  to  exclude  the  husband.  No  such  trust  having 
been  declared,  nor  indeed  any  disposition  whatever  made  of  the 
property  after  the  death  of  the  wife,  I  can  consider  this  instru- 
ment only  as  a  provision  during  coverture,  leaving  the  rights  of  all 
parties,  on  the  death  of  the  wife,  to  be  settled  by  the  law.  It 
leaves  the  estate  as  if  no  settlement  had  been  made." 

7.  Every  marriage  settlement  intended  as  a  final  and  complete 

act  will  be  construed  according  to  strict  legal  rides. 

Case:  Cushing  v.  Blake,  30  N.  J.  Eq.  701  (Err.  and  App. 
1879). — "A  settlement  intended  as  a  final  and  complete  act,  and 
not  mere  heads  or  minutes  from  which  to  prepare  a  settlement  at 
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a  future  time,  will  be  construed  according  to  strict  legal  rules, 
though  the  subject  of  the  settlement  be  equitable  property.  Ath- 
erly  on  Marriage  Settlements  151  ;  2  Story  Eq.  Jur.  983." 

[Above  case  discusses  at  length  executory  and  executed  trusts 
on  pp.  698-700.] 

8.  Courts  of  equity  ivill  give  effect  to  instruments  by  zvhich  prop- 
erty to  be  acquired  at  a  future  time  is  conveyed  or  agreed 
to  be  conveyed,  if  founded  on  a  valuable  or  meritorious 
consideration.  But  only  zvhen  necessary  to  effect  the  plain 
intent  of  the  parties. 

Case:  Gevers  v.  Wright's  Executors,  18  N.  J.  Eq.  331  (Chan. 
1867). — "And  in  consideration  thereof,  and  of  one  dollar,  she,  the 
said  Catharine  Maria,  thereby  assigned  and  conveyed  to  the  said 
trustees,  and  the  survivor  of  them,  all  the  property,  real  and  per- 
sonal, which  she  then  had,  or  might  thereafter,  during  coverture, 
acquire  or  become  entitled  to,  in  trust,  to  hold,  etc.  .  .  .  She 
had  not,  at  the  time  of  the  execution  of  the  agreement,  or  of  the 
marriage,  any  estate  or  property,  nor  did  she  become  entitled  to 
any  until  the  death  of  her  father,  which  occurred  on  the  fourth 
day  of  November,  1866.  He  left  a  will.  .  .  .  And  he  di- 
rected that  the  portion  given  to  his  daughter  should  be  for  her 
sole  and  separate  use,  free  from  the  control,  debts,  or  obligations 
of  her  present  or  any  future  husband,  with  power  to  her  to  dis- 
pose of  the  same  by  deed,  will  or  otherwise,  as  she  should  think 
proper,  and  her  sole  receipt  to  be  in  all  cases  sufficient.  .  .  . 
Upon  application  of  the  complainant,  Mrs.  Gevers,  to  pay  over  to 
her  the  share  of  her  father's  estate  given  to  her  by  his  will,  the 
executors  declined  to  do  this,  on  the  ground  that,  by  the  marriage 
settlement,  the  trustees  are  entitled  to  receive  it,  and  hold  it  for 
the  purposes  of  that  settlement.  .  .  .  It  is  clear  that  the  deed 
of  settlement  did  not  convey  the  property  in  question.  It  could 
not,  for  the  complainant  herself  had  then  no  rights  or  property 
to  convey.  And  the  deed  being,  as  to  her,  without  covenants  of 
any  kind,  it  could  not  convey  at  law  by  estoppel.  But  Courts  of 
Equity  will  give  effect  to  instruments  by  which  property  to  be  ac- 
quired at  a  future  time  is  conveyed,  or  agreed  to  be  conveyed. 
The  instrument  will  be  considered  as  an  agreement  to  convey,  and 
Courts  of  Equity,  by  virtue  of  the  power  of  enforcing  the  actual 
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performance  of  contracts,  will  compel  the  conveyance,  or  consid- 
er it  as  executed.  This  is  well  settled  by  many  authorities.  [Cites 
many.]  But  Courts  of  Equity  will  not  aid  and  give  validity  to  con- 
tracts or  instruments  which  are  of  no  effect  at  law,  in  favor  of 
volunteers,  but  only  when  the  contract  or  right  sought  to  be  en- 
forced or  established  is  founded  on  a  valuable  or  meritorious  con- 
sideration. [Citing  authorities.]  Marriage  is  a  valuable  consid- 
eration ;  and  a  contract  to  make  a  settlement  of  property  to  be 
acquired,  made  before  marriage,  in  consideration  of  it,  will  be  en- 
forced in  equity.  And  in  this  case,  if  the  application  was  by  the 
trustees  to  compel  Baron  Gevers  to  execute  conveyances  of  after 
acquired  property  to  them  for  the  purposes  of  the  settlement,  the 
court  would  give  relief.  ...  In  the  case  under  consideration, 
the  only  rights  to  be  considered  are  those  of  the  issue  of  the 
marriage.  .  .  .  But  if  this  was  an  actual  contract  by 
Mrs.  Gevers  with  her  husband,  binding  her  to  convey  her 
future  acquisitions  to  trustees  for  the  use  of  the  children  of  the 
marriage,  then  the  children  would  be  within  the  consideration  of 
marriage,  and  the  contract  would  be  enforced  for  the  benefit  of 
the  issue.  And  the  real  question  in  the  case  is,  whether  this  in- 
strument is  to  be  treated  as  a  contract  by  Mrs.  Gevers  to  convey 
such  property  for  the  benefit  of  the  issue  of  the  marriage.  The 
instrument  does  not,  at  law,  convey  her  after-acquired  property, 
and  it  does  not  in  fact  agree  to  convey  it.  If  it  is  not  in  fact 
such  contract,  it  may  be  considered  and  treated  as  such  in  equity, 
if  necessary  to  carry  out  the  intent  of  the  parties.  But  if  no  such 
contract  was  made  by  the  parties,  equity  will  not  make  it  for  them, 
unless  for  the  purpose  of  carrying  out  their  plain  intent.  Now, 
the  intention  of  this  instrument  was  not  to  provide  for  the  issue 
of  the  marriage,  but  to  retain  to  Mrs.  Gevers  the  complete  con- 
trol of  her  own  property,  present  and  future,  free  from  the  mari- 
tal rights  of  her  husband,  and  to  enable  her  to  dispose  of  it  by 
will.  The  provisions  of  the  contract  clearly  show  that  such  was 
the  intent ;  it  secures  no  part  of  it  to  the  issue,  but  gives  her  full 
power  to  bequeath  to  her  husband  or  to  a  stranger ;  and  besides, 
in  the  recital,  it  is  expressly  declared  that  the  object  of  the  agree- 
ment was  to  secure  such  control  to  her.  Her  husband  is  expressly 
bound  to  join  her  in  conveyances ;  he  made  a  contract  that  can  be 
enforced.     If  the  instrument  had  intended  to  bind  her  to  con- 
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vey  her  after-acquired  property,  whether  she  wanted  to  do  it  or 
not,  it  would  have  contained  the  same  obHgation  on  her  part ;  this 
covenant  on  his  part,  would  have  suggested  it.  ...  I  know 
of  no  case  in  which  it  has  been  held  that  a  settlement  by  which  the 
wife  attempted  to  convey  her  property  to  be  acquired,  was  a  con- 
tract to  convey  such  property  to  trustees  for  the  purposes  of  the 
settlement.  Such  an  implication  is  without  authority.  The  por- 
tion of  Mrs.  Gevers,  given  to  her  by  the  will  of  her  father,  is  giv- 
en to  her  sole  and  separate  use,  with  full  power  of  disposition. 
Her  father,  in  whose  custody  the  settlement  remained  and  who 
must  be  supposed  to  have  known  its  contents,  chose  to  give  her 
the  control  of  her  property,  by  the  provisions  inserted  in  his  will, 
and  not  by  devising  it  to  the  trustees  in  the  marriage  settlement, 
to  be  held  under  that.  His  intention  will  not  be  frustrated.  By  a 
series  of  decisions  in  the  Court  of  Chancery  in  England,  it  has 
been  held  that  even  where  an  ante-nuptial  marriage  settlement 
bound  the  husband,  by  express  covenants,  to  convey  to  the  trus- 
tees for  the  use  of  the  settlement,  and  in  trust  for  issue  within 
the  consideration  of  marriage,  that  he  was  not  bound  to  con- 
vey property  given  after  marriage,  to  his  wife,  to  her  own 
separate  use :  but  he  could  hold  such  property  by  his  marital 
right.  ...  I  am  of  opinion  that  the  marriage  settlement  is 
not  a  contract  on  the  part  of  ]\lrs.  Gevers  to  convey  the  property 
to  which  she  has  become  entitled  after  her  marriage,  to  the  trus- 
tees for  the  uses  of  the  settlement ;  but  that  she  is  at  perfect  lib- 
erty to  receive  it  herself,  and  retain  it  under  her  own  control,  or 
to  transfer  it  to  the  trustees  to  be  held  for  the  uses  of  the  settle- 
ment ;  and  that  the  executors  of  William  Wright  are  bound  to  ac- 
count to  her  for  her  share  of  his  estate,  and  to  pay  it  over  to  her 
on  her  own  separate  receipt." 

[Gevers  v.  Wright  also  discusses  "whether  the  children  are 
within  the  consideration  of  the  marriage ;"  also  "meritorious  con- 
sideration," for  which  see  sec.  50,  infra.] 

Case:  Steinberger's  Trustees  v.  Potter,  18  N.  J.  Eq.  452  (Chan. 
1867).  [Syllabi]  :  "(i)  A  marriage  settlement,  by  which  an  in- 
tended wife  conveyed  to  trustees  all  property  which  she  then  had, 
and  to  which  she  might  thereafter  become  entitled,  etc.,  does  not, 
at  law.  convey  the  after-acquired  property.  Equity  will  construe 
such  instrument  as  a  contract  to  convey,  and  enforce  its  perform- 
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ance,  only  when  necessary  to  effect  the  plain  intent  of  the  parties. 
(2)  Such  settlement  construed  as  an  agreement  to  convey  only 
such  property  as  the  wife  might  acquire  during  marriage." 

p.  When  the  technical  terms  {subject  to  the  artificial  rule  in 
Shelley's  Case)  are  used  in  an  agreement  for  a  settlement 
in  vieiv  of  marriage,  the  court  zuill  direct  the  settlement 
(so  long  as  said  agreement  remains  a  matter  of  contract) 
to  he  made  in  such  a  manner  as  zvill  prevent  the  destruction 
of  the  limitations  over  to  issue.  The  rule  in  Shelley's  Case 
is  applicable  to  equitable  as  zvell  as  legal  estates. 

Case:  Gushing  v.  Blake,  30  N.  J.  Eq.  701  (Err.  and  App. 
1879). — "There  is  a  difference,  in  one  respect,  between  marriage 
articles  and  a  devise  by  will.  Under  the  artificial  rule  in  Shelley's 
Case,  a  gift  to  the  ancestor  for  life,  with  a  limitation  over  to  heirs, 
or  heirs  of  the  body,  creates  in  him  an  estate  in  fee  or  in  tail,  and 
the  limitation  over  is  capable  of  destruction  by  him,  by  conveyance 
or  devise  if  the  estate  be  a  fee-simple,  or  by  fine  and  common  re- 
covery if  it  be  a  fee-tail.  When  these  technical  terms  are  used  in  an 
agreement  for  a  settlement,  in  view  of  marriage,  the  court  will 
infer,  from  the  nature  of  the  agreement,  that  the  parties  contem- 
plated provisions  for  the  issue  of  the  marriage,  which  should  not 
be  liable  to  immediate  destruction  by  the  act  of  the  parties,  and 
will  direct  the  settlement  to  be  made  in  such  a  manner  as  will 
prevent  the  destruction  of  the  limitations  over  to  issue  [citing 
cases.]  But  this  doctrine  of  the  court  is  applicable  only  so  long 
as  the  agreement  for  a  settlement  remains  a  matter  of  contract. 
If  the  parties  have  themselves  completed  the  settlement  by  a  deed, 
complete  in  itself,  and  perfect,  so  that  it  requires  only  to  be 
obeyed  and  fulfilled  by  the  trustees,  according  to  the  provisions 
of  the  settlement,  the  trust  will  be  construed  in  the  same  manner 
as  similar  trusts  created  for  other  purposes."  [Citing  cases.] 
[Above  case  also  discusses  executory  and  executed  trusts.] 
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10.  Those  who  are  pledged  to  marry  occupy  a  confidential  rela- 
tion. The  prospectiife  zvife  is  not  misled  by  her  intended 
husband,  mho  discloses  to  her  only  the  value  of  her  dower 
right  in  Jiis  lands,  He  need  not  state  the  value  of  his  per- 
sonal property. 

Case:  Russell  v.  Russell,  60  N.  J.  Eq.  289,  293  (Qian.  1900). — 
"The  second  ground  upon  which  the  contract  is  attacked  is  that 
the  complainant  was  induced  to  enter  into  it  unadvisedly  by  the 
fraudulent  statement  of  Mr.  Russell,  and  by  his  omission  to  in- 
form her  of  the  extent  and  value  of  his  property.  .  ,  .  The 
principle  that  those  who  are  pledged  to  marry  occupy  a  confiden- 
tial relation,  and  that  their  contracts  are  not  to  be  considered  to 
have  been  made  'at  arm's  length,'  is  well  established.  .  .  . 
The  principle  of  fair  dealing  which  underlies  all  these  decisions 
on  the  subject  is  this :  The  intended  husband  may  not  by  either 
contrivance  or  omission  obtain  an  agreement  before  the  marriage 
which  deprives  the  intended  wife  of  so  much  of  the  benefits  which 
she  would  obtain  by  the  marriage,  that  it  is  reasonable  to  believe 
she  was  misled  into  making  the  agreement.  If  it  is  shown  that  the 
agreement  does  deprive  the  wife,  such  proof,  when  considered 
with  the  fiduciary  character  of  the  husband's  relation  to  the  wife, 
will  impose  upon  the  husband  or  those  standing  in  his  place  the 
burden  of  proving  that  in  making  the  sacrifice  of  the  values  which 
she  resigned,  she  acted  with  full  knowledge  of  them.  This  con- 
dition of  so  great  a  variance  in  value  between  what  is  secured  to 
the  intended  wife  by  the  ante-nuptial  agreement,  and  what  she 
would  get  by  her  marriage,  is  a  matter  of  evidence  to  be  proven 
by  the  party  who  asserts  it.  No  presumption  will  be  raised  that 
such  a  variance  exists.  It  is  only  when  this  variance  has  been  es- 
tablished by  sufficient  evidence  that  there  is  any  reason  to  believe 
that  the  intended  wife  has  been  misled.  It  is  only  then  that  the 
burden  of  proof  shifts,  and  obliges  the  representatives  of  the  hus- 
band to  prove  affirmatively  that  she  was  fully  informed  by  him  of 
the  nature  and  extent  of  the  property  in  which  she  might,  by 
her  marriage,  have  acquired  an  interest.  ...  In  this  State 
the  wife  acquires  by  marriage  simply  a  dower  interest  in  one- 
third  of  the  husband's  lands  during  her  life.  The  fee  simple  of 
all  his  lands,  subject  to  her  dower  right,  and  the  entirety  of  all 
his  personalty,  remain  at  his  uncontrolled  disposal,  as  fully  after 
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as  before  marriage.  Accepting  the  principle  above  stated  that 
the  burden  of  showing  that  the  wife  acted  with  knowledge  is  cast 
upon  the  husband  only  when  the  amount  secured  to  her  by  the 
ante-nuptial  agreement  is  out  of  all  proportion  to  that  to  which 
as  a  wife  she  would  be  entitled,  the  comparison  in  this  State,  to 
ascertain  whether  the  complainant  has  shown  such  an  uncon- 
scionable variance,  must  be  between  the  amount  secured  to  the  in- 
tended wife  by  the  ante-nuptial  agreement  and  the  value  of  her 
dower  right  in  her  husband's  lands,  which  is  all  she  would  ac- 
quire in  this  state  by  the  marriage." 

Same  Case:  63  N.  J.  Eq.  284  (Err.  and  App.  1901). — "The 
conclusion  which  we  have  reached  upon  this  branch  of  the  case, 
however,  makes  it  unnecessary  to  consider  whether  the  proofs 
justify  the  charge  of  fraud  made  by  the  appellant  against  her  hus- 
band ;  or  to  assent  to,  or  dissent  from,  the  view  expressed  by  the 
Vice-Qiancellor  [Grey]  as  to  the  extent  of  the  duty  of  the  in- 
tended husband,  in  making  disclosure  of  the  amount  and  value  of 
his  estate,  when  entering  into  an  ante-nuptial  agreement  with  his 
future  wife." 

II.  A  post-nuptial  settlement,  founded  only  on  an  ante-nuptial 
promise,  is  a  mere  voluntary  settlement  and  is  void  when 
creditors'  rights  are  involved. 

Case:  Manning  v.  Riley,  52  N.  J.  Eq.  41  (Chan.  1893). — "If 
the  settlement  in  question  was  voluntary,  the  complainant's  right 
to  have  it  set  aside  as  fraudulent,  as  against  her  debt,  is,  under 
the  established  law  of  this  State,  incontestable.  ,  .  .  The 
question,  then,  upon  which  the  decision  of  this  case  must  turn  is. 
Was  the  settlement  voluntary  ?  It  is  admitted  that  it  was  founded 
upon  an  ante-nuptial  parol  promise,  and  that  it  has  the  support  of 
no  other  consideration.  Prior  to  the  enactment  of  the  statute  of 
frauds  such  a  promise  was  held  to  be  a  sufficient  consideration  to 
support  a  post-nuptial  settlement.  .  .  .  But  this  rule  was  ab- 
rogated by  the  statute  of  frauds.  That  statute,  in  substance,  or- 
dains that  no  action  shall  be  brought  to  charge  any  person  upon 
any  agreement  made  upon  consideration  of  marriage,  unless  the 
agreement  upon  which  such  action  shall  be  brought  shall  be  in 

writing  and  signed  by  the  party  to  be  charged  therewith.     Rev. 

p.  445,  sec.  5.     .     .     .     Now  if  an  ante-nuptial  parol  promise  to 
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make  a  settlement  cannot  be  made  the  foundation  of  an  action — 
and  that  is  the  express  mandate  of  the  statute — it  follows  neces- 
sarily that  such  a  promise  imposes  no  legal  duty  on  the  promisor ; 
by  making  it,  no  legal  duty  is  imposed  or  obligation  incurred,  and 
its  breach  consequently  creates  no  legal  liability.  Its  perform- 
ance therefore  is  an  act  of  pure  grace — the  doing  of  a  favor  and 
not  the  doing  of  a  duty — and  so  is  voluntary  in  the  strongest 
sense  of  that  term.  But  it  has  been  said  that  while  such  a  promise 
imposes  no  legal  duty,  it  creates  a  moral  obligation,  and  that 
such  an  obligation  should  be  held  to  be  a  sufficient  consideration 
for  a  post-nuptial  settlement  and  free  it  from  the  imputation  of 
fraud  even  as  against  creditors.  The  answer,  however,  made  by 
Lord  Northington,  in  ...  to  this  argument,  must,  I  think, 
be  considered  conclusive.  Lord  Northington  said :  'If  such  a 
parol  agreement  were  to  be  allowed  to  give  effect  to  the  subse- 
quent settlement,  it  would  be  the  most  dangerous  breach  of  the 
statute  and  a  violent  blow  to  credit,  for  any  man,  on  the  mar- 
riage of  a  relation,  might  make  such  promise  of  which  an  execu- 
tion never  could  be  compelled  against  the  promissor,  and  the 
moment  his  circumstances  failed  he  would  execute  a  settlement, 
pursuant  to  his  promise,  and  defraud  all  his  creditors.'  The  de- 
fendant has  performed  her  part  of  the  ante-nuptial  contract.  She 
married  the  man  who  promised  to  make  a  settlement  on  her. 
There  are  cases  where  parol  contracts,  within  the  statute  of 
frauds,  may  be  taken  out  of  its  operation  by  part  performance 
and  thus  made  enforceable  in  equity.  The  special  ground  upon 
which  relief  is  given  in  this  class  of  cases  is  that  the  statute  being 
designed  to  prevent  fraud,  justice  should  not  permit  it  to  be  used 
as  an  instrument  of  fraud  or  as  a  shield  by  the  fraud-doer.  But 
marriage,  standing  alone,  has  never  been  regarded  as  a  sufficient 
part  performance  of  an  ante-nuptial  parol  contract  to  withdraw 
the  contract  from  the  operation  of  the  statute.  This  was  so  de- 
cided as  early  as  1720.  .  .  .  But  the  court  held  that  the 
wife  was  not  entitled  to  a  decree,  declaring  that  there  was  no 
fraud, only  relying  upon  the  honor, word  or  promise  of  the  defend- 
ant, the  statute  making  those  promises  void,  equity  will  not  inter- 
fere. The  principle  laid  down  in  this  case  has  been  uniformly  ad- 
hered to  by  the  English  Courts.  .  .  .  If  it  were,  there  would 
be  an  end  of  the  statute,  which  says  that  a  contract,  in  considera- 
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tion  of  marriage,  shall  not  be  binding  unless  it  be  in  writing ;  but 
if  marriage  be  part  performance,  every  parol  contract  followed 
by  marriage  would  be  binding.  .  .  .  That  marriage  alone 
and  of  itself  is  not  such  a  part  performance  of  a  parol  ante-nup- 
tial contract  as  will  withdraw  the  contract  from  the  operation  of 
the  statute  of  frauds  and  render  it  enforceable  in  equity,  must,  I 
think,  be  considered  the  settled  law  both  of  this  country  and  in 
England.  [Showing  where  cases  are  collected].  The  deeds  in 
question  were  executed  in  fraud  of  the  complainant's  rights,  and 
must  be  set  aside." 

12.  But  where  creditor's  rights  do  not  intervene,  equity  ivill  read- 
ily enforce  a  post-nuptial  zvritten  ratification  of  the  parol 
promise. 

Case:  Cowdrey  v.  Cowdrey,  71  N.  J.  Eq.  359,  371  (Chan. 
1845). — "^s  against  the  husband  and  all  claiming  under  him,  ex- 
cept such  creditors,  the  deed  is  valid,  and  the  trusts  therein  con- 
tained must  be  fulfilled  and  executed." 

Case:  Cowdrey  v.  Cowdrey,  71  N.  J.  Eq.  359,  370  (Chan. 
1906). — "I  am  satisfied  by  the  proofs  that  as  a  matter  of  fact  the 
promise  to  convey  did  enter  into  the  consideration  of  the  mar- 
riage. The  circumstance  that  the  defective  conveyance  was  made 
in  pursuance  and  fulfillment  of  a  well-established  pre-marriage 
parol  promise  differentiates  this  case  from  that  class  of  cases 
cited  and  relied  upon  by  counsel  for  the  defendants  where  mort- 
gages and  conveyances  made  by  elderly  people  in  favor  of  a  child 
or  friend  occupying  a  position  of  influence  have  been  set  aside, 
in  which  our  courts  have  prescribed  and  followed  severe  but 
wholesome  rules  as  to  undue  influence.  The  statute  of  frauds 
making  parol  promises,  in  consideration  of  marriage,  void,  is  a 
severe  one,  and  where,  as  here,  the  parol  promise  is  thoroughly 
established,  it  works  a  manifest  hardship.  Hence,  as  the  adjudged 
cases  show,  the  courts  are  quite  ready  to  sustain  a  post-nuptial 
written  ratification  of  it." 

Same  Case:  71  N.  J.  Eq.  951  (Err.  and  App.  1907). — "On  the 
main  question  in  the  cause,  namely,  whether  the  paper  executed 
by  the  husband  on  the  day  of  November  14th,  1904,  established  an 
equitable  title  in  his  wife,  we  concur  in  the  conclusion  of  the 
learned  Vice-Chancellor  that  it  did." 


CHAPTER  II 
Agency 

13.  Only   by   express   contract   or   evidence   that  she   assumed  liability 

exclusive  of  her  husband  (while  living  together)  will  the  wife 
incur  personal  responsibility  in  his  domestic  affairs  or  for  her 
suitable  wearing  apparel.  Per  contra,  if  living  separate,  with  two 
exceptions.  Mere  marriage,  except  in  the  case  of  necessity,  does 
not  constitute  her  his  agent. 

14.  Either  husband  or  wife  may  be  the  other's  agent. 

15.  A  wife  may  authorize,  or  ratify,  the  insurance  by  her  husband,  in 

his  own  name,  of  her  property. 

i^.  Only  by  express  contract  or  evidence  that  she  assumed  lia- 
bility exclusive  of  her  husband,  {ivhile  living  together,) 
zvill  the  zi'ife  incur  personal  responsibility  in  his  domestic 
affairs  or  for  her  suitable  zvcaring  apparel.  Per  contra,  if 
living  separate,  zvith  tzvo  exceptions.  Mere  marriage,  ex- 
cept in  the  case  of  necessity,  does  not  constitute  her  his 
agent. 

Case  :  Wilson  v.  Herbert,  41  N.  J.  L.  459  Sup.  Ct.  1879). — "The 
husband  and  wife  lived  together  on  a  farm  near  Mount  Holly, 
which  the  husband  had  rented  in  his  own  name.  It  was  in  evi- 
dence that  the  husband  did  all  the  business  connected  with  the 
farm :  kept  boarders,  and  contracted  with  them  and  collected 
money  due  for  board.  The  wife  lived  with  her  husband,  manag- 
ing the  domestic  affairs  of  the  family,  and  had  no  separate  estate 
or  business  of  her  own.  The  account  sued  on  was  for  meat  de- 
livered at  the  husband's  residence,  and  used  for  domestic  pur- 
poses. It  was  selected  and  ordered  by  the  wife,  and  was  charged 
to  her  in  the  plaintiff's  book.  [Note  evidence  in  the  case  on  pp. 
459  and  462].  The  duty  of  providing  maintenance  and  support 
for  the  family  still  devolves  on  the  husband.  .  .  .  And  it  is 
of  the  greatest  importance  to  society  that  the  wife  should  be  al- 
lowed to  perform  her  duties  in  the  management  of  her  husband's 
domestic  afifairs  as  his  agent,  without  liability  on  her  part,  on 
contracts  made  by  her  in  the  line  of  her  duties,  unless  she  volun- 
tarily assumes  a  personal  responsibility.  .  .  .  The  principle 
which  should  govern  in  controversies  of  this  kind,  under  the  leg- 
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islation  of  this  State  on  this  subject,  is  quite  apparent.  The  stat- 
ute allows  a  married  woman  to  contract  as  a  feme  sole,  except 
that  she  cannot  become  surety  or  make  any  valid  promise  to  pay 
the  debt,  or  answer  for  the  default  or  liability  of  any  other  per- 
son. When  husband  and  wife  are  living  together,  and  the  wife 
purchases  articles  for  domestic  use,  the  law  imputes  to  her  the 
character  of  an  agent  for  her  husband,  and  regards  him  as  the 
principal  debtor.  She  may  contract  for  such  articles  as  principal, 
and  assume  the  responsibility  of  a  principal  debtor.  But  to  fix 
upon  her  such  a  liability  it  must  affirmatively  appear  that  she 
made  the  purchase  on  her  individual  credit.  There  must  be  either 
an  express  contract  on  her  part  to  pay  out  of  her  separate  estate, 
or  the  circumstances  must  be  such  as  to  show  clearly  that  she  as- 
sumed individual  responsibility  for  payment,  exclusive  of  the  lia- 
bility of  the  husband.  For  if  the  purchase  be  made  under  such 
circumstances  as  that  an  action  could  be  maintained  against  the 
husband  for  the  contract  price,  the  debt  so  contracted  becomes 
his  debt,  and  the  statute  invalidates  the  contract  of  the  wife  for 
its  payment." 

Case:  Vusler  v.  Cox,  53  N.  J.  L.  517  (Sup.  Ct.  1891). — 
"Where  husband  and  wife  are  living  together,  the  wife  has  im- 
plied authority  to  pledge  her  husband's  credit  .  .  .  and  for 
articles  furnished  to  her  for  personal  use  suitable  to  the  style  in 
which  the  husband  chooses  to  live.  Under  such  circumstances 
the  presumption  is  in  favor  of  the  wife's  authority  to  contract  on 
behalf  of  her  husband.  [See  also  Feiner  et  al.  v.  Boynton,  y^)  N. 
J.  L.  137,  Sup.  Ct.  1905.]  But  where  the  husband  and  wife  are  liv- 
ing in  a  state  of  separation,  the  presumption  is  against  the  au- 
thority of  the  wife  to  bind  the  husband  by  her  contract.  Under 
such  circumstances  the  general  rule  is  that  the  husband  is  not  lia- 
ble. To  this  rule  there  are  two  exceptions  pertinent  to  this  in- 
quiry, the  first  of  which  is  where  husband  and  wife  separate  and 
live  in  a  state  of  separation  by  mutual  consent,  without  any  pro- 
vision for  her  maintenance  or  means  of  her  own  for  her  support ; 
the  other,  where  the  wife  leaves  her  husband  under  stress  of  his 
misconduct  of  such  a  character  as  in  law  is  regarded  as  a  justifi- 
able cause  for  the  wife's  quitting  her  husband's  society.  In  such 
cases,  the  presumption  being  against  the  liability  of  the  husband 
for  the  wife's  contract,  the  burden  of  proof  is  upon  the  party 
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seeking  to  enforce  against  him  a  liability  for  her  contract.  He 
must  show  affirmatively  the  special  circumstances  which  shall  fix 
the  responsibility  on  the  husband  in  order  to  establish  his  cause  of 
action.  .  .  .  Nor  will  the  fact  that  the  plaintiff  had  no  knowl- 
edge that  the  wife  was  living  separate  from  her  husband  avail 
to  relieve  the  plaintiff  from  the  burden  of  proof.  Independent  of 
agency,  express  or  implied  from  cohabitation,  the  liability  of  the 
husband  upon  contracts  made  by  the  wife  pledging  his  credit 
arises  from  the  acts  or  misconduct  of  the  husband.  As  was  said 
by  Lord  Selborne,  there  is  no  mandate  in  law  from  the  fact  of 
marriage  only,  making  the  wife  the  agent  in  law  of  her  husband 
to  bind  him  and  pledge  his  credit,  except  in  the  particular  case  of 
necessity — a  necessity  that  may  arise  where  the  husband  has  de- 
serted his  wife,  or  has  by  his  conduct  compelled  her  to  live  apart 
from  him." 

Case:  Leuppie  v.  Osborn,  52  N.  J.  Eq.  641  (Chan.  1894). — "It 
is  only  in  cases  where  he  has  deserted  or  abandoned  his  wife, 
without  making  provision  for  her  support,  that  he  has  been  held 
liable  for  money  advanced.  .  .  .  The  bill  shows  that  when 
the  loan  in  this  case  was  made,  the  defendant's  testator  was  un- 
conscious, or  in  a  state  of  complete  disability.  He  was  so  sick, 
weak  and  helpless  as  to  be  incapable  of  doing  any  business  of  any 
kind.  Now,  unless  pure  misfortune,  unmixed  with  fault  of  any 
kind,  confers  authority  upon  a  wife  to  pledge  the  credit  of  her 
husband  for  money  to  buy  necessaries,  the  wife's  act  in  this  case 
was  wholly  unauthorized  and  imposed  no  liability  on  her  husband. 
To  hold  a  husband  liable  under  such  circumstances  will  unques- 
tionably obliterate  all  distinction,  in  cases  of  this  character,  be- 
tween fault  and  misfortune,  and  extend  the  principle  under  con- 
sideration to  cases  entirely  foreign  to  both  its  letter  and  its  spirit. 
The  bill  must  be  dismissed,  with  costs." 

Case:  Snover  v.  Blair,  25  N.  J.  L.  95  (Sup.  Ct.  1855). — "The 
plaintiff  below  put  his  case  upon  two  grounds:  i.  That  the  wife 
had  been  compelled,  by  extreme  ill-usage  and  treatment  of  the 
most  revolting  and  brutal  character,  to  leave  the  home  of  her 
husband.  2.  That  the  articles  were  necessary  and  suitable  for 
her  condition  in  life.  These  propositions  were  established  by  the 
most  conclusive  evidence."  [Judgment  for  plaintiff  affirmed]. 

[Note  that  plaintiff  had  been  requested  by  Stover   (the  bus- 
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band)  not  to  trust  her  on  his  account.     See,  also,  Strawbridge  & 
Clothier  et  al.  v.  Sigle,  73  N.  J.  L.  419,  Sup.  Ct.  1906]. 

14.     Either  husband  or  wife  may  be  the  others  agent. 

Case:  Gulick  and  Holmes  v.  Grover,  33  N.  J.  L.  466  (Err. 
and  App.  1868). — "It  may  be  stated,  as  the  result  of  the  evidence, 
that  in  the  usual  business  of  the  defendant  his  wife  was  his  gen- 
eral agent." 

Per  contra:  Elliot  v.  Bodine,  59  N.  J.  L.  569  (Err.  and  App. 
1896)  :  "That  the  husband  may  act  as  the  agent  of  his  wife  has 
long  been  the  settled  law  of  this  state.  .  .  .  Whether  such 
agency  was  actually  created  in  the  cases  at  bar,  is  the  next  ques- 
tion." 

75.     A  wife  may  anthoriae,  or  ratify,  the  insurance,  by  her  hus- 
band, in  his  own  name,  of  her  property. 

Case:  Morts  v.  Cumberland  Ins.  Co.,  44  N.  J.  L.  479,  483 
(Sup.  Ct.  1882). — "The  policy  insured  against  loss  by  fire.  .  .  . 
a  frame  dwelling  belonging  to  Lore's  wife,  'for  her  use  and  bene- 
fit.' The  loss  was  payable  to  Lore  or  his  assigns.  It  was  his  wife's 
estate  which  was  insured,  as  the  policy  itself  discloses.  He  was 
made  by  the  policy  mere  trustee  or  legal  payee  of  the  sum  recov- 
erable for  her  use  and  benefit.  It  was  permissible  for  Lore,  as 
agent  for  his  wife,  to  insure  her  property  in  his  own  name  for 
her  benefit,  either  with  or  without  her  previous  authority,  and  it 
enures  to  her  benefit  if  sanctioned  by  her  either  before  or  after 
the  loss.  [Citations.]  It  is  not  disputed  in  the  case  that  Mrs. 
Lore  either  authorized  or  ratified  her  husband's  act." 
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Chattel  Mortgage 

i6.  Husband  may,  in  equity,  make  a  chattel  mortgage  directly  to  his 
wife. 

i6a.  On  household  goods,  in  use  and  possession  of  the  family — save 
to  secure  the  purchase-money  therefor — is  absolutely  void  unless 
joined  in  by  husband  and  wife  and  duly  executed,  acknowledged 
and   recorded. 

i6b.  Written  consent  of  wife,  to  assignment  of  or  order  for  her  hus- 
band's future  wages,  essential. 

i6c.  Wife  may  secure,  by  chattel  mortgage,  the  loan  of  her  domestic 
earnings   to    her   husband. 

i6.  Husband  may,  in  equity,  make  a  chattel  mortgage  directly  to 
his  wife. 

Case:  Garwood  v.  Garwood,  56  N.  J.  Eq.  265  (Chan.  1897. — 
"In  July,  1893,  Edmund  J.  Garwood  made  a  chattel  mortgage  up- 
on certain  of  his  personal  property  [directly]  to  his  wife,  Annie,  to 
secure  her  for  money  loaned  to  him  by  her.  ...  A  chattel 
mortgage  is  a  conditional  sale.  The  consideration  of  this  mort- 
gage being  admittedly  money  loaned,  the  wife's  title  under  it  is, 
in  this  court,  unimpeachable.  In  Woodruff  v.  Clark  and  Apgar, 
13  Vr,  198,  a  chattel  mortgage  had  been  made  by  a  husband  di- 
rectly to  his  wife.  The  wife  brought  an  action  of  replevin  against 
parties  who  seized  the  property.  It  was  held  that  an  action  would 
not  lie,  because  the  sale  at  law  was  a  nullity.  But  the  Chief-Jus- 
tice remarked :  'That  this  transfer  was  enforceable  in  equity,  and 
that  the  title  of  the  plaintiff  would  have  been  protected  in  that 
forum  against  the  claims  of  her  husband's  creditors,  no  one  will 
deny.'  " 

i6a.  On  household  goods,  in  use  and  possession  of  the  family — 
save  to  secure  the  pur cha^s e-money  therefor — is  absolutely 
void  unless  joined  in  by  husband  and  wife  and  duly  exe- 
cuted, acknozvlcdgcd  and  recorded.  Statute  is  strictly  con- 
strued, as  a  penal  one. 

Statute:  Com.  St.,  p.  469,  sec.  10. — "Every  chattel  mortgage, 
bill  of  conditional  sale,  conveyance  or  other  instrument,  in  writ- 
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ing,  of  the  nature  of  a  chattel  mortgage  hereafter  made  upon,  or 
for  any  household  goods  and  furniture  in  the  use  and  possession 
of  any  family,  not  given  to  secure  the  purchase-money  for  such 
goods  and  furniture  thus  in  use  and  possession,  shall  be  absolutely 
void  and  of  no  effect  or  validity,  unless  such  mortgage,  bill  of  con- 
ditional sale,  conveyance  or  instrument,  in  writing,  intended  to  af- 
fect such  household  goods  and  furniture  shall  be  first  duly  signed, 
sealed,  executed  and  acknowledged,  according  to  law,  by  the  hus- 
band and  wife  of  the  family,  and  be  recorded  as  herein  provided 
in  the  county  where  such  household  goods  and  furniture  may  be 
situate  at  the  time  of  the  execution  thereof."  [Statute  a  penal 
one  and  strictly  construed.  Chess  v.  Vockroth,  75  N.  J.  L.  674 
(Err.  and  App.  1907),  and  cases  there  cited.  Inferentially,  no  law 
requires  the  wife's  signature  to  any  other  chattel  mortgage  made 
by  her  husband.] 

i6b.     Written  consent  of  zvife,  to  assignment  of  or  order  for  hus- 
band's future  ivages,  essential. 

Statute  :  Com.  St.,  p.  462,  sec.  9. — "No  such  assignment  of  or 
order  for  wages  or  salary  to  be  earned  in  the  future  shall  be  valid 
when  made  by  a  married  man,  unless  the  written  consent  of  his 
wife  to  the  making  of  such  assignment  or  order  is  attached  there- 
to ;  provided,  that  where  a  married  man  is  living  separate  and 
apart  from  his  wife  for  a  period  of  five  months  prior  to  said  as- 
signment, then  such  consent  shall  not  be  required." 

i6c.     Wife  may  secure,  by  cliattel  mortgage,  the  loan  of  her  do- 
mestic earnings  to  her  husband. 

Case:  Rue  v.  Scott  et  al.  21  Atl.  1048  (Chan.  1891). — [Sylla- 
bus] :  "In  an  action  to  set  aside  as  fraudulent  a  chattel  mortgage 
from  husband  to  wife,  it  appeared  that  the  latter  was  allowed  to 
earn  money  by  her  own  exertions  upon  the  understanding  that  she 
herself  was  to  have  the  avails  thereof;  that  at  intervals  during  a 
number  of  years  she  loaned  to  her  husband  the  money  so  obtained, 
taking  his  notes  therefor,  and  after  the  completion  of  the  trans- 
actions, a  chattel  mortgage ;  that,  at  the  time  of  the  execution  of 
the  said  mortgage,  complainant  had  endorsed  all  or  a  part  of  the 
notes,  which  he  was  afterwards  obliged  to  pay,  and  for  which  he 
took  a  mortgage  subsequent  in  date  to  the  first :  Held,  that  the 
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mortgage  to  the  wife  was  valid  and  entitled  to  priority.  One  buy- 
ing the  mortgage  for  less  than  its  face  value  was  entitled  to  recov- 
er not  merely  the  amount  paid,  but  the  whole  amount  due."  .  .  . 
[By  the  Court]  :  "It  will  be  observed  that  all  of  these  several 
amounts,  except  the  $100  legacy  money,  were  moneys  earned  by 
Mrs.  Scott  with  her  own  hands,  and  with  the  knowledge  and  con- 
sent of  her  husband  she  actually  reduced  the  moneys  to  her  own 
possession.  He  acknowledged  her  right  and  title  thereto,  as 
against  himself,  by  giving  the  several  notes  above  named.  The 
case,  therefore,  seems  to  come  within  that  of  Peterson  v.  Mulford, 
36  N.  J.  Law,  481."  [She  earned  the  moneys  by  keeping  boarders 
and  raising  poultry.] 


CHAPTER  IV 

Children 

17.  Removal  of  children  of  parents  separated,  in  custody  of  the  Court 

of  Chancery. 

18.  Court  of  Chancery  has  power  to  make  decrees  as  to  parents  living  sep- 

arately and  not   divorced. 

19.  Both  parents  have   equal   rights  to   the   custody   of  a   child.     The 

child's  welfare  rules. 

20.  Orders  of  court  as  to  custody  of  children  from  time  to  time. 

21.  Death  of  parent  having  the  custody  of  children. 

22.  Ancillary  habeas  corpus. 

23.  Adoption  of  child,  both  parents  consenting. 

24.  Care,    custody,    etc.,    of    children    pending    a    suit    for    divorce    or 

nullity  or  after  a  decree.  Or,  where  divorce  was  decreed  in 
another  State  or  country,  if  minor  children  of  the  marriage  are 
inhabitants  of  this  State. 

25.  Equity  cannot  compel  a  mother  to  support  her  infant  child;    only 

the  overseer  of  the  poor  can  do  so.  The  question  of  its  support 
can  be  raised  in  equity  only  when  the  child  has  a  fortune  of  its 
own. 

26.  At  common  law,  a  mother  who  is  the  head  of  the  family,  and  whose - 

minor  son  resides  with  her  and  submits  to  her  control,  may  con- 
tract with  a  third  person  for  his  services  and  recover  for  them. 

27.  In  equity  upon  the  death  of  the  father,  the  mother  is  entitled  to 

the  earnings  of  her  minor  children. 

28.  A  mother,  who  receives  the  earnings  of  her  child,  must  support  the 

child  at  her  own  expense. 

29.  At  common  law,  when  a  child  is  brought  upon  habeas  corpus,  if  of 

sufficient  age  and  discretion,  the  court  will  only  ascertain  whether 
the  child  is  under  restraint;  and,  if  so,  will  merely  order  him  to 
be  set  at  liberty.  When  a  father  asks  a  court  of  law  to  reinvest 
him  with  the  actual  custody  of  his  child,  the  court  will  exercise 
its  discretion. 

30.  The  Chancellor,  on  habeas  corpus,  may  provide  who  shall  have  the 

permanent  control  of  the  child. 

31.  When  a  daughter  has  reached  the  age  of  discretion,   the   Chancellor 

may  refuse  to  do  aught  but  see  that  she  is  freed  from  restraint. 

77.     Removal  of  children  of  parents  separated,  in  custody   of 
Court  of  Chancery. 

Statute:  Com.  St.,  p.  2809,  sec.  19. — "When  the  Court  of 
Chancery  has  jurisdiction  over  the  custody  and  maintenance  of 
the  minor  children  of  parents  divorced,  separated  or  hving  separ- 
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ate,  and  such  children  are  natives  of  this  State,  or  have  resided 
five  years  within  its  Hmits,  they  shall  not  he  removed  out  of  its 
jurisdiction  against  their  own  consent,  if  of  suitable  age  to  signi- 
fy the  same,  nor  while  under  that  age  without  the  consent  of  both 
parents,  unless  the  court,  upon  cause  shown,  shall  otherwise  or- 
der;  the  court,  upon  application  of  any  person  in  behalf  of  such 
minors,  may  require  such  security  and  issue  such  writs  and  pro- 
cesses as  shall  be  deemed  proper  to  effect  the  purposes  of  this  and 
the  preceding  sections." 

Case:  Francisco  v.  Francisco,  73  N.  J.  Eq.  313  (Chan.  1907). 
— ^[Syllabus]  :  "A  husband  living  separate  from  his  wife  brought 
habeas  corpus  for  the  custody  of  his  minor  children,  residents  of 
New  Jersey.  The  husband  was  a  resident  of  New  York.  A  child 
fourteen  years  old  testified  that  she  preferred  to  live  with  her 
mother.  The  other  children,  aged  eleven  and  nine,  and  who  were 
intelligent,  stated  on  their  examination  that  they  desired  to  re- 
main with  their  mother:  Held,  that  the  court  could  not  order  the 
removal  of  the  children  from  the  State  in  the  absence  of  any  spec- 
ial reason  therefor."  [By  the  Court]  :  'T  may  say  that  this  prohi- 
bition applies  to  the  mother  as  well  as  to  the  father.  ...  In  any 
order  that  may  be  made  provision  must  be  included  prohibiting 
the  mother  from  taking  the  children  beyond  the  limits  of  the  State 
without  a  special  order  of  the  court  for  that  purpose." 

18.     The  Court  of  Chancery  has  power  to  make  decrees  as  to  par- 
ents Iking  separately,  and  not  divorced. 

Statute:  Com.  St.,  p.  2810,  sec.  20. — "When  the  parents  of 
minor  children  live  separately,  the  Court  of  Chancery,  upon  peti- 
tion of  either  parent,  shall  have  the  same  power  to  make  decrees 
or  orders  concerning  their  care,  custody,  education  and  mainte- 
nance as  concerning  children  whose  parents  are  divorced." 

jp.     Both  parents  have  equal  right  to  the  custody  of  the  child :  the 
child's  welfare  rules. 

Statute:  Com.  St.,  p.  2810,  sec.  21. — "In  making  an  order  or 
decree  relative  to  the  custody  of  the  children  pending  a  contro- 
versy between  their  parents,  or  in  regard  to  their  final  possession, 
the  rights  of  both  parents,  in  the  absence  of  misconduct,  shall  be 
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held  to  be  equal,  and  the  happiness  and  welfare  of  the  children 
shall  determine  the  custody  or  possession." 

20.  Orders  of  court  as  to  custody  of  children  from  tune  to  time. 

Statute:  Com.  St.,  p.  2810,  sec.  22. — "The  court  may  make 
the  necessary  orders  and  decrees,  from  time  to  time,  in  relation  to 
such  custody  or  possession." 

21.  Death  of  parent  hazing  the  custody  of  children. 

Statute:  Com.  St.,  p.  2810,  sec.  23. — "In  case  of  the  death  of 
the  parent  to  whom  the  care  and  custody  of  the  minor  children 
shall  have  been  awarded  by  the  Court  of  Chancery,  or  in  case  of 
the  death  of  the  parent  in  whose  custody  the  children  actually  are, 
when  the  parents  have  been  living  separate  and  no  award  as  to 
the  custody  of  such  children  has  been  made,  the  care  and  custody 
of  such  minor  children  shall  not  revert  to  the  surviving  parent 
without  a  decree  of  said  court  to  that  effect." 

22.  Ancillary  habeas  corpus. 

Statute:  Com.  St.,  p.  2810,  sec.  24. — "When  any  husband  and 
wife  shall  live  in  a  state  of  separation  without  being  divorced,  and 
shall  have  any  minor  child  of  the  marriage,  the  Chancellor,  upon 
the  said  child  being  brought  before  him  upon  habeas  corpus,  shall 
award  the  custody  of  such  child  and  make  such  order  relating 
thereto  for  the  access  of  either  parent  to  such  child,  at  such  times 
and  under  such  circumstances,  as  he  may  decree  expedient." 

2^.     Adoption  of  child,  both  parents  consenting. 

Statute:  Com.  St.,  p.  2807, sec.  13. — "It  shall  be  lawful  for  any 
person,  of  full  age,  not  married,  or  any  husband,  with  his  wife's 
consent,  or  any  wife  with  her  husband's  consent,  or  any  husband 
and  wife  jointly,  to  petition  the  Orphans'  Court  of  the  county 
wherein  any  minor  child  may  reside,  or  of  the  county  wherein 
any  such  petitioner  may  reside,  for  permission  to  adopt  such 
minor  child,  and  for  a  change  of  name  of  such  child,"  etc. 

Case:  Winans  v.  Luppie,  47  N.  J.  Eq.  302  (Err.  and  App.  1890.). 
— [Syllabus]  :  "Under  our  statute  providing  for  the  adoption  of 
children,  the  written  consent  of  parents  is  requisite,  as  well  when 
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the  child  is  under  the  age  of  fourteen  years  as  afterwards.  2. 
Under  the  statute  above  mentioned,  a  parent  may  be  deemed  to 
have  abandoned  his  child,  so  as  to  render  his  written  assent  to  the 
adoption  of  the  child  unnecessary,  when  his  conduct  has  evinced  a 
settled  purpose  to  forego  all  parental  duties  and  relinquish  all  par- 
ental claims  to  the  child."  [Decides  abandonment  may  lawfully 
be  deemed  irrevocable.] 

24.  The  custody,  maintenance,  etc.,  of  children,  on  suit  for  di- 
vorce, or  nullity,  pending  or  after  decree,  in  this  State.  Also 
after  decree  in  another  State  or  county,  when  minor  chil- 
dren are  inhabitants  of  this  State. 

[See  Com.  St.,  p.  2035,  sec.  25;  p.  2809,  sec.  18]. 

^5.  Equity  cannot  compel  a  mother  to  support  her  infant  child; 
only  the  overseers  of  the  poor  can  do  so.  The  question 
of  its  support  can  be  raised  in  equity  only  ivhen  the  child 
has  a  fortune  of  its  own. 

Case:  Ailing  v.  Ailing,  52  N.  J.  Eq.  92,  96  (Chan.  1893). — "i. 
A  Court  of  Chancery  has  no  jurisdiction  to  compel  a  parent  to 
support  an  infant  child.  There  is  no  difference  between  the  par- 
ents as  to  their  duty  to  maintain  their  offspring.  The  mother  is 
under  the  same  obligation  as  the  father  in  that  behalf.  During 
coverture,  with  its  incidents  at  the  common  law,  her  duty  was 
suspended,  but  during  her  widowhood,  and  especially  under  the 
modern  statutes  giving  her  dominion  of  her  own  property,  she  is 
under  the  same  obligation  as  the  father."  [Above  from  Syllabus]. 

.[By  the  Court]  :  She  (the  daughter)  could,  possibly,  if  pressed, 
have  earned  a  scanty  living  for  herself,  and  thus  the  mother 
might  have  been  relieved  from  the  statutory  duty  to  support  her 
in  order  to  prevent  her  from  becoming  a  public  charge.  Rev.,  p. 
843,  section  30.  But  the  physical  ability  of  the  child  to  earn  its 
bare  food  and  clothing  is  not  the  test  or  gauge  in  this  court  of  a 
parent's  duty  to  support  and  educate  it.  The  question  of  the  ex- 
tent of  the  duty  of  a  parent  to  support  and  maintain  an  infant 
child  can  be  raised  in  this  court  only  \vhen  the  child  has  a  fortune 
of  its  own.  The  court  has  no  jurisdiction  to  compel  a  parent  to 
support  an  infant  child.  In  re  Ryder,  11  Paige  185;  Hodgens  v. 
Hodgens,  4  CI.  &  F.  323.    But  when  the  infant  child  has  an  estate 
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of  its  own  and  the  question  arises,  directly  or  indirectly,  how 
much,  if  anything,  the  parent  shall  be  allowed  out  of  such  estate 
for  the  infant's  support,  the  court  will  consider  and  determine  the 
parent's  duty  toward  the  child  and  his  or  her  ability  to  perform 
that  duty.    Such  is  the  present  case." 

Statute:  Com.  St.,  p.  4023,  sec.  30. — "The  father  and  grand- 
father, mother  and  grandmother  and  the  children  and  grandchil- 
dren, severally  and  respectively  (of  every  poor,  old,  blind,  lame 
and  impotent  person,  or  other  poor  person  not  able  to  work),  be- 
ing of  sufficient  ability,  shall,  at  his,  her  or  their  charges  and  ex- 
pense, relieve  and  maintain  every  such  poor  person  as  aforesaid, 
in  such  manner  as  the  Court  of  Quarter  Sessions  shall  order  and 
direct,  together  with  all  reasonable  costs  incurred  in  making  appli- 
cation to  the  said  court  for  such  order  of  relief ;  and  it  shall  be 
the  duty  of  the  overseer  of  the  poor  to  make  such  complaint  in  all 
cases  when  he  is  applied  to  for  relief  by  any  such  person  or  per- 
sons aforesaid."    [See  "Disorderly  Persons,"  sec.  241,  infra.] 

26.  At  common  law,  a  mother  who  is  the  head  of  the  family,  and 
whose  minor  son  resides  with  her  and  submits  to  her  con- 
trol, may  contract  zmth  the  third  person  for  his  services  and 
recover  for  them. 

Case:  Osborn  v.  Allen,  26  N.  J.  L.  394  (Sup.  Ct.  1857).— [The 
Chief  Justice]  :  "The  control  of  the  mother  over  the  person  and 
services  of  her  infant  children  is  more  restricted  than  that  of  the 
father.  It  cannot  be  exercised  during  the  life  of  the  father.  Her 
right  may  be  determined  by  her  marriage,  or  by  the  appointment 
of  a  guardian  for  his  children,  either  by  the  will  of  the  father  or 
by  authority  of  law.  But,  by  the  law  of  this  State,  while  she  re- 
mains unmarried,  the  mother  has  a  right  to  the  services  of  a 
minor  child  for  whom  no  guardian  has  been  appointed,  so  long,  at 
least,  as  the  child  remains  under  her  protection.  Within  these 
limits,  the  right  of  the  mother  to  the  services  of  her  children  is 
the  same  as  that  enjoyed  by  the  father.  Such  has  long  been  un- 
derstood to  be  the  well-settled  law  of  this  State.  It  is  supported 
by  principle,  and  sound  policy  requires  that  it  should  not  be  dis- 
turbed." 

[Elmer  J.]  :  "The  mother,  in  case  there  is  no  legal  guardian, 
is  guardian  for  nurture ;  but  this  right  may  be  superseded  by  the 
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appointment  of  a  legal  guardian,  and  after  the  child  arrives  to  the 
age  of  fourteen  he  may  choose  whom  he  will.  But  our  law  im- 
poses upon  the  mother,  if  of  sufficient  ability,  the  duty  of  sup- 
porting her  children,  (Nix.  Dig.  614,  sec.  26),  and  recognizes 
her  right  to  be  consulted  in  binding  them  apprentices.  Nix.  Dig. 
22.  In  the  absence  of  a  legal  guardian,  she  has  a  natural  and  legal 
right  to  control  them,  and  to  receive  their  earnings.  In  this  case  it 
appears  that  she  was  the  head  of  the  family,  and  that  her  son 
lived  with  her,  and  made  her  house  his  home  when  not  engaged 
elsewhere,  and  while  working  for  defendant,  his  washing  and 
mending  were  done  by  her.  She  was  accustomed  to  receive  his 
wages,  and  received  them  of  the  witness,  who  hired  him  just  pre- 
vious to  his  working  for  the  defendant.  There  was  no  proof  that 
any  wages  were  paid  or  offered  to  the  son,  or  that  he  ever  claimed 
them.  ...  So  long  as  the  son  thought  proper  to  remain  sub- 
ject to  the  control  of  the  mother,  and  to  work  for  her  benefit,  he 
had  an  undoubted  right  to  do  so,  and  his  work  and  labor  for  oth- 
ers, actually  or  virtually  at  her  request,  was  the  same  as  if  she 
had  performed  the  services  with  her  own  hands."  [In  above  case, 
the  Chief  Justice  exhaustively  discusses  the  natural  duties,  rights 
and  authority  of  parents  over  their  children.] 

21.     In  equity  upon  the  death  of  the  father^  the  mother  is  entitled 
to  the  zvages  of  her  minor  children. 

Case:  Campbell  v.  Campbell,  11  N.  J.  Eq.  272  (Chan.  1856). — 
"In  New  Jersey,  the  mother,  upon  the  death  of  the  father,  is  en- 
titled, as  the  natural  guardian,  to  the  earnings  of  her  children  dur- 
ing their  minority.  This  is  a  general  principle,  but  may  be  ren- 
dered inapplicable  from  various  circumstances.  The  mother  may 
emancipate  her  child,  and  clothe  him  with  express  or  implied  au- 
thority to  receive  for  himself  the  wages  of  his  own  skill  and  labor. 
If  a  mother  permits  her  child  to  leave  her  roof  and  provide  for 
himself,  or  if  she  refuses  to  furnish  him  with  the  necessaries  of 
life,  so  as  to  compel  him  to  seek  his  own  maintenance,  he  may  con- 
tract for  his  own  labor,  and  be  entitled  to  receive  the  earnings  of 
his  industry.  A  payment,  under  such  circumstances,  to  the  child 
would  be  a  good  defence  against  any  claim  made  by  the  mother. 
If  a  mother  permits  her  infant  child  to  receive  his  own  wages, 
and  invest  them,  she  cannot,  after  such  appropriation  with  her 
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consent,  claim  the  benefit  of  such  investment.  She  cannot,  after 
such  child  has  arrived  of  age,  call  upon  him  to  account  with  her 
for  his  earnings  during  his  minority ;  and  if  she  cannot,  most  as- 
suredly her  administrator  can  have  no  such  right,  either  in  law 
or  equity." 

28.  A  mother  ivJio  receives  the  earnings  of  her  child  must  sup- 
port the  child  at  her  ozvn  expense. 

Case:  Keeney  v.  Henning,  58  N.  J.  Eq.  82  (Chan.  1899). — 
"The  parental  right  to  the  earnings  of  the  infant  is  burthened  with 
the  duty  to  support,  which  is  not  relieved  by  the  fact  that  the  in- 
fant has  an  independent  income.  It  would  be  monstrous  to  hold 
that  a  parent  may  compel  his  or  her  infant  child  to  work  for  the 
parent's  benefit,  and  at  the  same  time  charge  the  infant  with  its 
support  out  of  its  independent  estate." 

2p.  At  common  lazv,  when  a  child  is  brought  up,  on  habeas  cor- 
pus, if  of  sufficient  age  and  discretion,  the  court  will  only 
ascertain  whether  the  child  is  under  restraint;  and,  if  so, 
will  merely  order  him  to  be  set  at  liberty.  When  a  father 
asks  a  court  of  lazv  to  reinvest  him  with  the  actual  custody 
of  his  child,  the  court  will  exercise  its  discretion. 

Case:  State  v.  Stigall,  22  N.  J.  L.  287  (Sup.  Ct.  1849).— "When 
a  child  is  brought  up,  on  habeas  corpus,  if  of  sufficient  age  and  dis- 
cretion, the  court  will  only  ascertain  whether  the  child  is  under 
restraint,  and  if  so  will  merely  make  an  order  setting  him  at  lib- 
erty, to  go  where  he  chooses ;  and  if  it  be  necessary  to  give  ef- 
fect to  that  order,  will  send  an  officer  to  see  that  it  is  respected 
and  observed.  .  .  .  But  where  the  child  is  of  tender  years, 
and  the  father  and  mother  have  separated,  or  the  wife  has  left 
the  abode  of  her  husband,  it  often  becomes  necessary  for  the 
court  or  Judge,  on  the  return  of  the  habeas  corpus,  to  determine 
as  to  the  custody  of  the  child,  without  waiting  for  the  slower  ac- 
tion of  the  Chancellor,  or  referring  the  matter  to  him,  as  the 
parens  patrice,  in  the  place  of  the  sovereign.  There  are  two 
classes  of  cases,  in  the  books,  very  distinctly  marked  in  character 
and  principle,  especially  in  the  English  decisions ;  the  one  is  when 
the  writ  is  brought  up  by  the  mother  to  remove  the  custody  of  the 
child  from  the  father,  or  from  his  control,  and  the  other  is  when 
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the  father  sues  out  the  writ  to  deprive  the  mother  of  the  custody, 
and  give  it  to  the  father.  The  general  principle  operating  in  both 
cases  is,  that  the  father,  as  head  of  the  family,  is  entitled  to  the 
custody  and  control,  of  his  legitimate  child,  and  may  by  w^ill  dele- 
gate that  custody  to  a  guardian.  Case  of  Nickerson,  19  Wend. 
16;  Case  of  Chegay,  18  Wend.  637;  25  Wend.  ']'2;  3  Hill  400;  9 
J.  B.  Moore  279;  5  East  221 ;  4  Ad.  and  El.  624;  Story's  Equity, 
sec.  1341,  a;  i  Bl.  Comm.  453.  But  in  the  case  of  illegitimate 
children,  the  mother,  and  not  the  putative  father,  is  entitled  to  the 
custody;  and  if  deprived  of  it,  the  court  ^\\\  restore  them  to  her. 
Rex  v.  Mosely,  10  Vesey  52,  note  a ;  Rex  v.  Soper,  5  T.  R.  278 ; 
7  East  579;  2  Inst.  375 ;  2  Mass.  109.  Under  the  general  rule  of 
the  common  law,  courts  have  not  felt  authorized  to  take  the  child 
from  the  father,  and  give  it  to  the  mother,  although  some  very 
strong  cases  have  arisen  which  seem  to  demand  the  interference 
of  the  court.  .  .  .  And  in  the  case  of  Skinner,  9  Moore  279, 
wherein  the  mother  applied  to  have  the  child  removed  from  the 
father,  who  was  living  in  jail  and  cohabiting  with  a  mistress,  the 
court  refused  to  make  the  order,  referring  the  matter  to  chancery, 
as  the  proper  tribunal.  .  .  .  But  when  the  father  had  asked  a 
court  of  law  or  a  judge  to  grant  an  order  to  reinvest  him  with  the 
actual  custody  of  his  child,  the  court,  before  making  such  order, 
would  look  into  the  case,  and  notwithstanding  the  presumed  right 
of  the  father,  would  exercise  a  discretion  in  the  matter :  such  ever 
was  and  still  is  the  law,  with  much  less  change  in  the  rule  than  in 
the  mode  of  exercising  the  discretion,  or  the  extent  of  its  exercise. 
The  principle  of  the  action  of  the  court,  or  refusal  to  act,  is  this : 
the  power  and  right  of  the  father  is  allowed  for  the  benefit  of  the 
child,  and  not  to  enable  him  to  govern  with  arbitrary  caprice  or 
tyrannical  control,  so  as  to  subvert  the  very  object  of  the  law  in 
giving  him  the  authority.  Thus,  when  the  children  would  be  ex- 
posed to  cruelty  or  gross  corruption,  immoral  principles  or  habits, 
or  the  father  is  not  of  ability  to  provide  for  the  support,  educa- 
tion, and  future  prospects  of  the  child,  and  the  mother,  or  person 
with  whom  the  child  resides  is  able,  the  court  will  make  no  order 
granting  the  custody  of  the  child  to  the  father.  And,  too,  if  the 
child  is  of  tender  years,  and  especially  if  a  female  or  of  sickly  con- 
stitution, in  the  custody  of  the  mother,  against  whom  there  is  no 
charge  but  inability  to  live  with  her  husband,  the  court  would 
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make  no  order  of  removal.  The  discretion  is  pretty  broad,  and 
perhaps  extending  with  the  improvements  and  refinements  of  the 
age,  yet  it  is  not  arbitrary,  but  based  on  sound  principles,  yet, 
like  all  other  discretionary  proceedings,  will  take  its  hue  from  the 
officer  exercising  it.  .  .  .  So  in  the  present  case,  the  two 
younger  children,  one  of  thirteen  months  and  the  other  of  about 
three  years,  are  too  young  to  be  removed,  for  any  practical  or  use- 
ful purpose  to  themselves  at  least,  and  as  nothing  is  proved  against 
the  mother  but  her  inability  to  live  with  her  husband,  they  should 
for  the  present  remain  with  her ;  but  an  order  may  be  entered  to 
deliver  the  eldest  child  to  his  father."  [About  five  years  old.  Cites 
and  discusses  many  cases.] 

JG.  Statutory  habeas  corpus.  The  Chancellor,  on  habeas  corpus, 
may  provide  ivho  shall  have  the  permanent  control  of  the 
child. 

Case:  Dixon  v.  Dixon,  66  Atl.  598  (Chan.  1907). — "The  pro- 
ceeding was  not  a  pure  common-law  habeas  corpus  proceeding — a 
proceeding  which  either  terminated  or  continued  the  restraint  and 
so  ended — but  a  proceeding  'before  the  Chancellor  under  his  gen- 
eral power  to  superintend  the  afifairs  of  infants  and  to  provide 
who  shall  permanently  have  the  custody  of  them  during  minority.' 
Rossell  V.  Rossell,  64  N.  J.  Eq.  22,  53  Atl.  821  ;  State  (Baird)  v. 
Baird,  19  N.  J.  Eq.  481 ;  Buckley  v.  Perrine,  54  N.  J.  Eq.  285,  34 
Atl.  1054;  Id.  55  N.  J.  Eq.  515,  36  Atl.  1088.  The  proceeding  by 
petition  in  a  case  where  the  parents  are  living  separately  is  ex- 
pressly authorized  by  section  8  of  the  act  of  1902,  respecting  mi- 
nors. P.  L.,  p.  263.  The  petition  in  this  case  is  entitled  in  the 
Court  of  Chancery,  and  it  prayed  the  appropriate  process  of 
habeas  corpus  in  order  to  bring  the  infants  before  the  court.  This 
writ  might  have  issued  in  such  a  proceeding  prior  to  the  act  of  1902 
(State,  Baird,  Pros.,  v.  Baird,  19  N.  J.  Eq.  481,  487),  but  it  is  ex- 
pressly authorized  by  section  12.  It  is  also  provided  in  express 
terms  by  section  10  that  the  court  may  make  the  necessary  orders 
from  time  to  time  in  relation  to  the  custody  or  possession.  The 
situation,  then,  is  this :  a  proceeding  was  instituted,  whose  scope 
was  the  permanent  custody  of  two  minor  children,  and  it  was  so 
instituted  under  the  general  jurisdiction  of  the  Court  of  Chan- 
cery as  declared  and  regulated  by  express  statute." 
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[As  to  non-statutory  habeas  corpus  even  in  equity,  see  State, 
V,  Baird,  18  Eq.  198-99,  Ch.  1867;  19  Eq.  482-86,  Err.  and 
App.  1868;  21  Eq.  385-89,  Err.  and  App.  1869;  and  English  v. 
English,  32  Eq.  740-49,  Err.  and  App.  1880.  See  also,  now.  Com. 
St.,  p.  281 1,  sec.  25.] 

ji.  IVhen  a  daughter  has  readied  the  age  of  discretion,  the  Chan- 
cellor may  refuse  to  do  aught  but  see  that  she  is  freed  for 
restraint. 

Case:  Cunningham's  case,  61  N.  J.  Eq.  457  (Chan.  1901). — 
"If  the  proceeding  be  viewed  as  a  Chancery  one,  in  which  the  wel- 
fare of  the  girl  is  the  controlling  consideration,  then  it  appears  to 
be  plain  that  she  should  be  allowed  to  remain  where  she  is.  Her 
mother's  circumstances  are  such  that  Henrietta  [her  mother  had 
agreed  that  she  should  go  to  the  House  of  the  Good  Shepherd  for 
a  year]  must  support  herself.  Her  mother  proposes  to  do  what  is 
probably  the  only  thing  she  can  do — put  Henrietta  out  to  service. 
But  she  fell  before,  while  she  was  at  service,  in  a  perfectly  re- 
spectable family,  and  I  cannot  think  it  will  conduce  to  her  perma- 
nent reformation  to  expose  her,  at  her  age  [16],  to  the  same  temp- 
tations in  very  much  the  same  neighborhood.  ...  I  will,  if 
counsel  desire,  examine  her  further  as  to  her  freedom  from  re- 
straint, but  her  wishes  have  been  expressed  so  clearly  and  in  so 
many  ways  that  it  seems  unnecessary.  ...  By  a  long  line  of 
cases  it  has  been  settled  in  England  that  the  age  of  discretion  in 
the  case  of  a  girl  is  sixteen  years." 


CHAPTER  V 

Competition 

[32.  As  to  unfair  competition,  etc.,  by  a  wife  carrying  on  a  sim- 
ilar business  in  her  own  name,  her  husband  alone  having  cove- 
nanted not  to  engage  in  the  same  business,  see  Fleckenstein  v 
Fleckenstein,  66  N.  J.  Eq.  252-61,  Ch.  1904.] 


CHAPTER  VI 


Conflict  of  Laws 


33.  Through  comity,  the  courts  of  New  Jersey  will  enforce  a  married 

woman's  contract,  if  valid  where  made.  Caution,  against  pro- 
viding a  place  for  performance  in  a  foreign  jurisdiction,  or  even 
of  making  the  actual  contract  in  a  place  where  the  wife  is  empow- 
ered to  contract  directly  with  her  husband,  as  a  device  for  sus- 
taining such  a  contract  here  or  for  enabling  the  husband  to  sue 
thereon  in  our  courts  of  law. 

34.  The  proper  law,  as  to  the  validity  of  a  surety  contract  by  a  mar- 

ried woman,  is  the  law  of  the  place  which  the  parties  intended 
should  govern  their  contract.  The  expression  "place  of  contract" 
is  in  itself  ambiguous. 

35.  A  wife's  accommodation  note,  dated  and  payable  in  New  Jersey, 

but  delivered  in  New  York,  in  the  absence  of  any  testimony 
authorizing  the  husband  to  pass  it  in  New  York,  is  a  New  Jersey 
contract. 

55.  Through  comity,  the  courts  of  Nezv  Jersey  will  enforce  a 
married  woman's  contract  if  valid  zvhere  made.  Caution, 
against  providing  a  place  for  performance  in  a  foreign  jur- 
isdiction, or  even  of  making  the  actual  contract  in  a  place 
where  the  -wife  is  empowered  to  contract  directly  zvith  her 
husband,  as  a  device  for  sustaining  such  a  contract  here  or 
for  enabling  the  husband  to  sue  thereon  in  our  courts  of 
law. 

Case  :  Thompson  v.  Taylor,  66  N.  J.  L.  254  (Err.  and  App. 
igoi), — "$422.29,  Englewood,  N.  J.,  Oct.  10,  1898.  Three  months 
after  date  I  promise  to  pay  to  the  order  of  W.  Bernard  Taylor 
four  hundred  twenty-two  29-100  Dollars,  at  44  Broad  St.,  New 
York  City,  value  received.  Lillian  B.  Taylor. 

(Endorsed)  "W.  Bernard  Taylor,  44  Broad  St." 
"The  note  in  suit  was  not  a  New  Jersey  contract.  The  parties 
to  it  in  this  State  were  husband  and  wife.  By  force  of  section  14 
of  our  Married  Women's  Act  there  is  in  this  State  no  law  to  en- 
able husband  or  wife  to  contract  with  each  other,  excepting  as  at 
common  law.  Gen.  Stat.,  p.  2015  ;  Woodruff  v.  Apgar,  13  Vroom, 
198 ;  Turner  v.  Davenport,  47  Atl.  Rep.  766.  Hence  the  written 
promise  of  the  wife  to  pay  a  sum  of  money  to  the  order  of  her 
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husband,  signed  by  her  and  deHvered  in  the  State  of  New  Jersey, 
did  not  constitute  a  contract.  When,  therefore,  the  note  left  this 
State  no  legal  contract  was  in  existence.  National  Bank  of  Rah- 
way  V.  Brewster,  20  Vroom,  231.  In  New  York  the  above-men- 
tioned feature  of  the  common  law  rule  has  been  expressly  super 
seded  by  an  enabling  act  that  empowers  a  married  woman  to  con- 
tract with  her  husband  to  the  same  extent  and  in  the  same  form 
as  if  unmarried.  The  husband,  therefore,  having  in  his  posses- 
sion, in  the  State  of  New  York,  his  wife's  note,  entrusted  to  him 
under  the  circumstances  certified  in  this  case,  had  the  means  of 
making  for  her  a  contract  of  suretyship  that  would  be  valid  by 
the  law  of  the  place  where  it  came  into  legal  existence  and  where 
it  was  to  be  performed.  By  his  endorsement  and  delivery  of  the 
signed  note  the  wife  was  as  effectually  bound  to  the  payee  as  if 
she  had  personally  executed  the  note  in  the  State  of  New  York. 
Where  a  note  is  signed  in  this  State,  but  is  passed  away  and 
comes  first  into  existence  in  the  State  of  New  York,  in  contempla- 
tion of  law  it  was  made  in  the  latter  jurisdiction.  Campbell  v. 
Nichols,  4  Vroom  82.  The  note,  therefore,  is  a  contract  made 
in  the  State  of  New  York,  upon  the  facts  certified,  without  refer- 
ence to  the  legal  rule  that  a  note  made  payable  at  a  particular 
place  is  to  be  treated  in  all  respects  as  if  made  at  that  place,  for 
which  abundant  authority  is  cited  in  the  brief  of  the  plaintiff's 
counsel.  .  .  .  The  first  claim  is  that  the  capacity  of  a  mar- 
ried woman  to  make  a  contract  of  suretyship  is  governed  by  the 
law  of  her  domicile,  and  not  by  the  law  of  the  place  where  the 
contract  is  made  and  where  it  is  to  be  performed.  In  other 
words,  that  capacity  to  contract  is  governed  by  the  law  of  domi- 
cile, and  not  by  the  lex  loci  contractus.  ...  I  have  no  diffi- 
culty in  reaching  the  conclusion  that  the  capacity  of  Mrs.  Taylor 
to  enter  into  a  New  York  contract  in  New  York  was  governed  by 
the  laws  of  New  York,  notwithstanding  that  her  domicile  was  in 
New  Jersey ;  and  that  the  contract  into  which  she  there  entered 
was  valid  and  binding  upon  her.  If  we  pass  to  the  reason  as- 
signed in  the  advisory  opinion,  we  shall  see  that  it  rests  upon  the 
doctrine  of  our  courts :  That  a  contract  valid  elsewhere  will  not 
be  enforced  if  it  is  inconsistent  with  the  public  policy  of  the  juris- 
diction the  aid  of  whose  tribunals  is  invoked  for  the  purpose  of 
giving  it  effect.     The  decisive  portion  of  the  opinion  of  Mr.  Jus- 
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tice  Gnmmere  is  in  these  words :  'When  the  legislature  has  de- 
clared the  policy  of  the  State  in  relation  to  a  given  subject-matter, 
it  is  the  duty  of  the  courts  to  give  effect,  so  far  as  possible,  to 
that  policy,'  citing  Felt  v.  Felt,  14  Dick.  Ch.  Rep.  606,  and  Union 
Locomotive  Co.  v.  Erie  Railway  Co.,  8  Vroom,  23.  There  can  be 
no  doubt  as  to  the  duty  of  our  courts  under  the  condition  thus 
predicated.  The  question  in  the  case  is  whether  the  legislation  re- 
ferred to  in  the  opinion  is  a  declaration  of  public  policy.  Briefly 
summarized,  that  legislation  confers  upon  married  women  rights 
to  contract  as  if  unmarried,  save  as  to  contracts  of  suretyship 
from  which  no  benefit  is  obtained  from  ,[  ?]  their  separate  use. 
Gen.  Stat.,  p.  2017,  sec.  26.  In  my  judgment  this  and  kindred  acts 
of  legislation,  constituting  together  our  Married  Women's  Act, 
and  passed  under  the  titles  of  'An  act  for  the  better  securing  of 
the  property  of  married  women'  and  'An  act  to  amend  the  law  re- 
lating to  the  property  of  married  women,'  are  to  be  regarded  as 
regulations  rendered  necessary  by  the  abrogation  of  the  principles 
of  the  common  law  concerning  coverture ;  and  that  what  is  indi- 
cated by  this  legislation,  as  a  whole,  is  the  abandonment  of  a  pub- 
lic policy  upon  the  subject  and  the  future  regulation  of  it  by  acts 
of  legislative  discretion.  The  distinction  between  regulative  legis- 
lation and  the  adoption  of  a  principle  of  public  law  is  too  import- 
ant to  be  lost  sight  of.  To  declare,  as  the  common  law  did,  that 
the  welfare  of  society  required  that  wives  be  incapable  of  making 
contracts,  is  an  illustration  of  the  adoption  of  a  principle  which, 
so  long  as  it  was  adhered  to,  constituted  a  rule  of  public  policy. 
When,  however,  civilized  states  became  satisfied  that  the  welfare 
of  society  was  not  best  served  by  the  maintenance  of  this  princi- 
ple, it  was  abandoned,  by  the  recognition  of  its  opposite,  viz.,  that 
married  women  possessed  capacity  to  contract.  The  question 
that  then  arose,  viz.,  what  contracts  might  they  make,  and  what 
might  they  not,  while  calling  for  the  exercise  of  legislative  discre- 
tion, based  upon  considerations  that  affected  a  large  class  of  indi- 
viduals, did  not,  either  in  theory  or  in  fact,  involve  any  principle 
upon  which  the  general  welfare  of  the  body  of  citizens  of  the 
State  was  assumed  to  rest.  With  the  abandonment  of  the  political 
principle,  the  matter  was  broken  up  into  discretionary  exercises 
of  legislative  regulation,  in  the  course  of  which  dift'erent  bodies, 
or  the  same  legislative  body,  at  different  periods,  might  lay  down 
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varying  rules  without  destroying  that  comity  that  is  so  essential 
to  commercial  confidence  and  intercourse.  Thus  in  the  case  certi- 
fied it  appears  that  the  State  of  New  York,  having  aband- 
oned the  principles  of  the  common  law,  as  we  ourselves  have  done, 
has  gone  further  in  its  enabling  legislation,  or  what  is  the  same 
thing,  has  retained  less  of  what  the  common  law  rule  compelled, 
but  equally  and  in  either  case  the  only  principle  involved  has  been 
abandoned.  The  respective  regulations  of  the  subject  equally  rest 
upon  the  common  ground  that  women  have  a  capacity  to  make 
contracts,  subject  to  legislative  control.  If  this  be  so,  comity  re- 
quires that  we  mutually  give  effect  to  these  discretionary  acts  by 
recognizing  the  validity  of  the  resulting  contracts  and  enforcing 
them  in  our  courts,  even  when  they  are  in  opposition  to  our  own 
declared  discretion  upon  the  subject.  ...  If,  as  was  sug- 
gested upon  the  argument,  the  device  of  providing  a  place  of  per- 
formance in  a  foreign  jurisdiction,  or  even  of  making  the  actual 
contract  in  a  place  where  the  wife  was  empowered  to  contract  di- 
rectly with  her  husband,  should  be  urged  as  a  ground  for  sus- 
taining such  a  contract  here,  or  for  enabling  the  husband  to  sue 
thereon  in  our  courts  of  law,  a  different  question  would  be  pre- 
sented. It  may  well  be  that  such  a  proceeding  would  run  athwart 
the  settled  policy  of  our  law  with  respect  to  the  supervision  ex- 
ercised by  equity  over  the  engagements  of  married  persons,  which 
is  retained  in  our  system  of  jurisprudence  by  the  fourteenth  sec- 
tion of  the  Married  Women's  Act.  With  respect  to  this  question 
no  opinion  is  expressed." 

24.  The  proper  law  as  to  the  validity  of  a  surety  contract  by  a 
married  zvoman  is  the  law  of  the  place  which  the  parties  in- 
tended should  govern  their  contract.  The  expression 
"place  of  contract"  is  in  itself  ambiguous.  Caution,  in 
Thompson  v.  Taylor,  supra,  repeated. 

Case:  Mayer  v.  Roche,  yy  N.  J.  L.  681  (Err.  and  App.  1909). 
— "This  is  an  action  on  a  promissory  note.  The  plaintiff  in  error 
appears  to  be  a  joint  maker.  ...  It  was  admitted  that  the 
note  was  signed  by  Mrs.  Roche  in  this  State,  where  she  resided, 
that  she  received  nothing  thereon,  and  was  either  an  accommoda- 
tion guarantor  or  surety  for  the  other  makers.  The  note  is  dated 
and  payable  in  New  York,  but  it  does  not  appear  whether  it  was 
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•delivered  in  that  State  or  in  New  Jersey.  The  case,  therefore, 
differs  from  Thompson  v.  Taylor,  37  Vroom  253,  where  it  ap- 
peared that  the  wife  delivered  the  note  to  the  husband  without 
limitation  of  the  use  he  might  make  of  it,  and  that  he  transferred 
it  to  the  payee  in  New  York  City.  It  differs  also  from  Mechanics 
Bank  v.  Chardavoyne,  40  Id.  256,  where  the  wife  had  clothed  her 
husband  with  apparent  authority  to  use  the  note  as  he  chose  and 
he  had  negotiated  it  in  Brooklyn.  We  held  in  Thompson  v.  Tay- 
lor that  the  law  of  the  place  of  contract  was  decisive  on  the  ques- 
tion of  incapacity  to  contract  incident  to  coverture.  The  question 
in  this  case  is  whether,  upon  the  bare  facts  above  stated,  the  place 
-of  contract  was  New  York  or  New  Jersey.  The  expression  'place 
of  contract'  is  in  itself  ambiguous,  since  it  may  mean  either  the 
place  where  the  contract  is  entered  into  or  the  place  where  it  is 
to  be  performed.  .  .  .  The  later  form  of  statement,  which 
treats  the  proper  law  of  the  contract  as  that  which  the  parties  in- 
tended, or  may  fairly  be  presumed  to  have  intended,  is  the  more 
accurate.  .  .  .  The  place  where  the  contract  is  made  and 
the  place  where  the  contract  is  to  be  performed  are  both  import- 
ant indicia  of  the  law  by  which  the  parties  may  fairly  be  presumed 
to  have  intended  that  the  contract  should  be  governed,  but  neither 
is  necessarily  conclusive,  as  appears  by  the  decision.  .  .  . 
The  rule  of  following  the  intention  of  the  parties  has  also  the 
merit  of  flexibility  and  will  cover  all  cases  which  can  arise.  No 
less  general  rule  can  do  so.  As  Lord  Bowen  said :  'Stereotyped 
rules  laid  down  by  judicial  writers  cannot,  therefore,  be  accepted 
as  infallible  canons  of  interpretation  in  these  days  when  commer- 
cial transactions  have  altered  in  character  and  increased  in  com- 
plexity; and  there  can  be  no  hard  and  fast  rule  by  which  to  con- 
strue the  multiform  commercial  agreements  with  which  in  mod- 
ern times  we  have  to  deal.'  What  then  must  be  presumed  to  have 
iDeen  the  intention  of  the  parties  to  the  note  in  suit  as  to  the  law  by 
which  their  contract  was  to  be  governed?  We  think  the  fact 
that  it  was  dated  in  New  York  indicates  that  the  parties  meant  to 
be  bound  by  New  York  law.  It  has  been  so  held  in  our  Supreme 
Court  in  Hopkins  v.  Miller,  2  Harr.  185.  In  addition  the  fact 
that  the  note  was  payable  in  New  York  is  sufficient  of  itself  to 
justify  the  conclusion  that  New  York  law  was  the  law  contem- 
plated.    It  has  been  so  held  in  this  State  in  cases  involving  the 
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question  of  usury.  [Citing  two  N.  J.  cases,  etc.]  .  .  .  This 
view  of  the  presumed  intention  of  the  parties,  based  upon  the  well 
settled  rules  as  to  the  efifect  of  the  place  where  the  contract  is 
made  and  the  place  where  it  is  to  be  performed,  is  in  accord  also 
with  the  general  principle,  which  would  lead  us  to  hold  that  the 
parties  meant  to  make  a  binding  contract,  and  that  neither  meant 
to  mislead  the  other.  For  these  reasons  we  think  the  note  in 
question  is  governed  by  the  New  York  law.  ...  It  may  be 
well  to  repeat  the  caution  of  our  opinion  in  Thompson  v.  Taylor, 
that  we  do  not  decide  that  the  same  rule  would  apply  if  the  parties 
resorted  to  another  jurisdiction  or  agreed  to  be  bound  by  foreign 
law  as  a  mere  device  to  escape  the  provision  of  the  New  Jersey 
statute." 

55.  A  zvife's  accommodation  note,  dated  and  payable  in  Nezv 
Jersey,  hut  delivered  in  Neznf  York,  in  the  absence  of  any 
testimony  authorizing  the  husband  to  pass  it  in  Nezv  York, 
is  a  Nezv  Jersey  contract. 

Case:  Basilea,  etc.,  v.  Spagnuolo,  80  N.  J.  L.  90  (Sup.  Ct. 
1910).— "The  question  arising  upon  these  facts  was  whether  the 
contract  of  the  married  woman  as  indorser  was  made  in  New  Jer- 
sey or  in  New  York.  ...  It  would  seem  that,  where  a  wife  hands 
her  accommodation  note  to  her  husband  for  the  purpose  of  having 
it  put  into  existence  in  another  State,  then,  upon  delivery  by  the 
husband,  it  becomes  her  contract  in  that  State,  although  dated  and 
to  be  paid  in  the  State  of  her  domicile.  So  where  a  wife  permits 
her  husband  to  use  her  accommodation  paper,  which  paper  pur- 
ports to  be  dated  and  payable  elsewhere  than  the  place  of  her 
domicile,  the  use  by  the  husband  of  the  paper  where  payable  can 
be  held  to  bind  her  because  the  holder  has  been  misled  by  the 
face  of  the  note.  Chemical  National  Bank  v.  Kellogg,  183  N. 
Y.  92.  In  the  present  case  there  was  no  estoppel  arising 
from  the  face  of  the  note,  for  it  exhibited  the  fact  that  it  was 
signed  and  payable  in  New  Jersey :  nor  is  there  any  proof  that  the 
wife  directed  or  authorized  the  negotiation  of  the  paper  in  New 
York  City,  or  elsewhere  than  in  the  place  where  the  note  was  pre- 
sumably made.  There  is  indeed  nothing  to  show  that  the  wife 
gave  any  instruction  to  her  husband  respecting  the  place  of  deliv- 
ery, or  that   she  had  any  knowledge   respecting  the  disposition 
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which  was  to  be  made  of  the  endorsed  note.  All  that  appears  is 
that  the  husband  passed  the  note  to  the  plaintiffs  in  New  York. 
I  am  of  the  opinion  that  the  presumption  arising  from  the  face  of 
the  note  was  that  it  was  a  New  Jersey  contract ;  and  in  the  absence 
of  other  testimony  authorizing  the  husband  to  pass  it  in  New 
York,  the  parties  are  presumed  to  have  intended  the  laws  of  the 
State  of  New  Jersey  to  govern  the  contract." 

Second  Case,  p.  92,  [Same  facts  except  that  the  note  was  de- 
posited by  the  husband  in  the  post  office  at  Newark.  Same  rul- 
ing]- 


CHAPTER  VII 

Contracts  Between  Husband  and  Wife 

36.  Equity  alone  has  jurisdiction  of  such  contracts. 

36a.  Contract,  at  its  inception,  being  between  husband  and  wife,  no 
legal  cause  of  action  can  arise. 

37.  Even  after  divorce  for  adultery  of  the  husband,  the  wife  must  bring 

suit  for  such  a  past  contract  in  equity. 

38.  Equity  alone,  and  not  law,  can  enforce  a  note  made  between  a  wife 

and  a  firm  of  which  her  husband  is  a  member,  although  the  suit 
is  brought  by  an  endorsee  of  said  note. 

39.  Equity    does    not    enforce   all    contracts   between    husband   and    wife, 

but  consults  the  best  interests  of  all  parties.  Subjects  such  con- 
tracts to  the  severest  scrutiny,  and  places  the  afifirmative  on  the 
husband  and  his  representatives  to  show  that  the  contract  was 
fair,  reasonable  and  well  understood. 

40.  If  fair  and  fairly  obtained,   such  contracts  are  valid  in   equity. 

41.  A    mutual    agreement    to    exchange    wills    lacks    consideration,    and, 

even  after  the  execution  of  one  of  the  wills,  equity  will  not  decree 
the  execution  of  the  other.  But  the  wife  may,  on  a  valid  con- 
sideration, make  an  enforceable  contract  to  devise  certain  lands 
to  her  husband.  Even  if  the  agreement  rests  in  parol,  equity  will 
grant  relief  after  a  part  performance. 

.42.  And  equity  may  prevent  the  violation  of  this  agreement  if  the  wife 
makes  other  testamentary  disposition  of  said  lands  in  her  life- 
time. 

42a.  Husband  .and  wife  cannot,  save  by  a  valid  contract  in  writing,  bind 
each  other  to  mutually  devise  lands  to  each  other. 

43.  A  wife  may  recover  money  loaned  to  her  husband's  firm. 

44.  An  agreement  by  a  wife  to  repay  a  loan  from  her  husband  can 

be  enforced. 

45.  A  parol  assignment  by  a  husband  to  his  wife,  of  his  claim  against 

a  third  party,  will  be  sustained. 

46.  Equity  will  not  enforce  an  agreement  of  the  husband  and  wife  to 

live  apart;  but  will,  whether  a  trustee  is  a  party  to  the  agreement 
or  not,  enforce  their  agreement  for  the  payment  to  the  wife  of 
separate  maintainance.  Obiter:  But  the  agreement  for  separation 
must  operatte  in  praesenti,  and  not  in  the  event  of  any  future  sep- 
aration. 

47.  The  law  favors  a  settlement  out  of  court  of  all  matters  in  dispute 

between  husband  and  wife.  Where  a  wife  obtains  an  order  for 
temporary  alimony,  in  violation  of  her  separation  agreement,  she 
cannot,  during  the  operation  of  said  order,  enforce  the  agreement 
for  support.  Neither  party  acting  alone  can  do  any  act  which 
would    destroy    or    affect    the    agreement.      Even    a    divorce    itself 
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is  no  bar  to  the  enforcement  of  the  agreement  for  support.  Equit- 
able defenses  may  be  admissible  in  separation  agreement  suits. 
Equity  will  enforce  a  reasonable  contract  between  a  separated 
couple  to  continue  their  conjugal  relations. 

48.  No  consideration  is  required  for  a  stipulation  in  a  separation  agree- 

ment to  pay  money  to  a  wife  for  her  support.  But,  when  founded 
on  a  valuable  consideration,  it  doubly  fastens  upon  the  husband 
the  obligation  to   support  her. 

49.  The  receipt  by  a  feme  covert  of  any  valuable  consideration  will  bind 

her. 

50.  A   meritorious   consideration   is   sufficient   to   support  an   equitable 

title  in  a  wife  to  realty  conveyed  to  her  in  praesenti  by  her  hus- 
band. The  court  will  enforce  the  instrument  as  if  sealed,  though 
unsealed;  even  when  there  is  no  declaration  of  an  intention  to 
seal  it;  and  no  evidence  that  the  omission  to  seal  it  was  by  acci- 
dent or  mistake.  [A  full  discussion  of  meritorious  consideration 
in  New  Jersey]. 

51.  Watchful  suspicion   of  the  time  of  creating  written  evidence   of  a 

contract   between   husband   and   wife. 

52.  The   Orphans'    Court   may  allow   a   loan   made   by   a   widow   to   her 

deceased    husband. 

jd.     Equity  alone  has  jurisdiction  of  contracts  made  between  hus- 
band and  wife. 

Case:  Horner  v.  Webster,  33  N.  J.  L.  412  (Err.  and  App. 
1867)  :  "At  law,  contracts  made  between  husband  and  wife  during 
coverture  are  absolute  nullities.  Her  remedy,  if  she  has  any,  is 
in  equity." 

Case:  Woodruff  v.  Clark  &  Apgar,  42  N.  J.  L.  200,  (Sup.  Ct. 
1880)  :  "Although  by  the  statute  of  this  State  entitled  'An  act  to 
amend  the  law  relating  to  the  property  of  married  women,'  passed 
March  27th,  1874  (Rev.,  p.  636),  a  general  authority  is  con- 
ferred upon  a  woman  under  coverture,  to  acquire  and  hold  prop- 
erty and  to  enter  into  contracts,  as  though  she  was  a  feme  sole, 
still  it  is  expressly  provided  that  such  authority  does  not  extend 
so  far  as  to  empower  her  to  contract  with  her  husband.  The  re- 
striction to  which  I  refer  is  contained  in  section  14  of  this  law, 
and  is  comprehended  in  its  last  clause,  which  is  in  these  words: 
'Nor  shall  anything  herein  enable  husband  or  wife  to  contract 
with  or  to  sue  each  other,  except  as  heretofore.'  The  language  is 
not  uncertain,  and  the  provision  is  perspicuous  with  respect  to  its 
policy.     The  object  was  to  leave  the  husband  and  wife,  touching 
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their  capacity  to  bargain  together,  on  the  ancient  footing  of  the 
common  law.  The  clause  is  virtually  a  legislative  declaration  that, 
as  heretofore,  they  may  enter,  inter  sese,  into  equitable  agree- 
ments, but  not  into  legal  agreements.  It  was  obviously  intended 
that  the  court  of  equity  should,  as  it  had  always  done,  prior  to  the 
amplification  of  the  rights  of  the  wife,  exercise  a  supervision  over 
the  engagements  of  married  persons.  Nor  is  it  deemed  that  such 
an  adjustment  was  an  unwise  or  illiberal  one.  The  subject  is  one 
that  demands  more  delicate  handling  than  could  be  given  it 
through  the  instrumentality  of  a  jury.  Contracts  of  this  class  do 
not  always  rest,  in  point  of  validity,  on  fixed  and  palpable  rules 
of  law ;  sometimes  they  approach  closely  to  the  field  of  discretion. 
.  .  .  So  it  often  happens  that  relief  is  afforded  only  upon 
equitable  conditions.  All  these  precautionary  measures  would  be 
wanting  to  a  suit  at  law.  .  .  .  The  question  in  the  given  case, 
whether  a  transfer  of  property  has  been  equitably  obtained  by  one 
of  the  married  persons  from  the  other,  or  is  the  creature  of  coer- 
cion or  undue  influence,  is  often  one  of  the  most  subtle  and  ab- 
struse subjects  that  can  be  presented  for  judicial  investigation, — 
an  investigation  to  which  the  methods  of  a  court  of  conscience  are 
alone  adapted.  Few  subjects  could  seem  to  fall  more  appropri- 
ately under  equitable  cognizance,  and  it  was  the  manifest  legisla- 
tive intention  to  preserve  for  the  protection  of  these  important 
interests  the  guards  of  that  system  of  precedure.  At  all  events, 
the  will  of  the  legislature  is  expressed  in  an  unequivocal  manner, 
to  leave  unaltered  the  status  of  married  persons  in  relation  to  this 
subject,  and  the  consequence  is  the  contract  in  question  cannot  be 
carried  into  eflFect  in  a  court  of  law." 

Case:  Wood  v.  Chetwood,  44  N.  J.  Eq.  66  (Chan.  1888;  af- 
firmed 45  N.  J.  Eq.  369,  Err.  and  App.  1889). — "Courts  of 
Equity  alone  can  give  a  remedy  on  a  contract  made  between  a 
husband  and  his  wife,  whether  redress  is  sought  by  one  of  the 
original  parties  against  the  other,  or  by  or  against  th^  legal  repre- 
sentatives of  one  or  both  of  the  original  parties."  [Citing  four 
N.  J.  cases]. 

Case:  Turner  v.  Davenport,  61  N.  J.  Eq.  22  (Chan.  1900). — 
[Magie,  Chancellor]  :  "Applying  this  doctrine,  it  is  obvious  that 
the  amendments  introduced  into  section  5  of  the  Married  Wo- 
man's Act  in  1895,  did  not  repeal  the  last  clause  of  section  14  pro- 
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hibiting  husband  and  wife  from  making  contracts  with  or  suing 
each  other  except  as  heretofore.  Vice-Chancellor  Emery  has 
reached  the  same  conclusion  and  expressed  it  in  a  memorandum 
in  First  National  Bank  v.  Albertson.  [47  Atl.  818,  Chan.  1900; 
affirmed,  63  N.  J.  Eq.  289,  Err.  and  App.  1901].  [In  63  N.  J.  Eq. 
289  the  Court  says  :  "His  construction  of  the  statute  is  adopted 
by  us  on  this  branch  of  the  case  for  reasons  stated  by  him"]. 

jda.     Contract,  at  its  inception,  being  bctzvecn  husband  and  zvife, 
no  legal  cause  of  action  can  arise. 

Case:  First  Nat.  Bank  of  Asbury  Park  v.  Albertson,  47  Atl. 
818  (Chan.  1900). — "The  bill  is  filed  to  obtain  a  decree  against 
the  defendant  Mrs.  Albertson  and  her  husband  for  the  amount  of 
a  promissory  note  dated  August  17,  1899,  for  $1,375,  made  by 
Mrs.  Albertson  to  the  order  of  her  husband,  and  by  him  endorsed 
to  complainant.  The  bill  alleges  circumstances  which  sufficiently 
show  that  the  complainant  holds  the  note  for  money  advanced  up- 
on the  credit  of  the  wife  for  her  sole  and  separate  use,  and  that 
she  personally  received  the  consideration.  Defendant  demurs 
generally  for  want  of  equity,  relying  orally  at  the  argument  upon 
the  point  that  complainant's  remedy  is  at  law.  As  to  this  point  the 
case  is  governed  by  the  cases  cited  by  complainant's  counsel  hold- 
ing that  the  contract  made  by  the  note  being  one  which  in  its  in- 
ception is  a  contract  made  between  husband  and  wife,  no  legal 
cause  for  action  upon  the  contract  of  the  wife  can  arise  in  favor 
of  the  endorsee  and  that  the  remedy  against  the  wife  must  be  in 
equity.  Bank  v.  Brewster  (Err.  and  App.  1886)  49  N.  J.  L.  231, 
12  Atl.  769;  Bank  v.  Ming.  52  N.  J.  Eq.  156,  27  Atl.  920  (Pitney, 
V.  C.)  ;  Bishop  v.  Bourgeois  (N.  J.  Ch.),  43  Atl.  655  (Grey,  \. 
C.)  1899.  .  .  .  The  amendment  [of  the  fifth  section]  repeals  all 
inconsistent  acts  and  parts  of  acts,  I  think  this  amendment  to  the 
act,  giving  power  to  contract  with  any  person,  does  not,  without 
an  express  repealer  or  reference  to  the  husband,  have  the  effect 
of  repealing  the  express  disqualification  against  a  contract  with  the 
husband  in  the  original  act,  so  as  to  make  such  contracts  legal  con- 
tracts as  distinguished  from  equitable.  The  amendment  of  the 
fifth  section  must  be  read  into  the  act  as  if  the  whole  act,  includ- 
ing the  fourteenth  section  and  the  amended  fifth  section,  were 
parts  of  one  and  the  same  act,  and  as  if  the  amended  fifth  section 
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had  always  been  in  the  act.  Farrell  v.  State,  54  N.  J.  Law,  421, 
24  Atl.  725.  Even  taking  the  amended  fifth  section  to  be  an  im- 
pHed  repealer  of  the  provisions  of  the  fourteenth  section,  it  would 
not  deprive  the  court  of  its  existing  jurisdiction  to  enforce  con- 
tracts made  by  a  married  woman  binding  on  her  separate  estate. 
I  Pom.  Eq.  Jur.jSec.  280."  [Harrison  v.  Patterson  et  al.  50  Atl.  113 
(Chan.  1901)  ;  action  by  assignee  of  wife  against  executor  and  de- 
visee of  husband.] 

57.  Even  after  divorce  for  adultery  of  the  husband,  the  wife 
must  bring  suit,  for  such  a  past  contract,  in  equity. 

Case:  Buttlar  v.  Buttlar,  71  N.  J.  Eq.  674  (Chan.  1906). — 
"Notwithstanding  the  fact  that  the  parties  are  no  longer  husband 
and  wife,  it  was  proper  to  bring  this  suit  in  equity,  and  not  at 
law.  This  is  so  because  equity  has  exclusive  jurisdiction  of  con- 
tracts entered  into  between  husband  and  wife.  It  is  not  the  in- 
capacity of  one  spouse  to  sue  the  other  at  law  which  is  controllings 
but  their  incapacity  at  law  to  make  a  contract.  At  law  agree- 
ments between  husband  and  wife  are  void,  but  in  equity  they  will 
be  recognized,  and  will  be  enforced  if  fair  and  fairly  obtained. 
Wood  v.  Chetwood,  44  N.  J.  Eq.  (17  Stew.)  64  (Vice-Chancellor 
Van  Fleet,  1888)  ;  affirmed,  45  N.  J.  Eq.  (18  Stew.)  369;  Dema- 
rest  V.  Terhune,  62  N.  J.  Eq.  (17  Dick.)  663  (at  p.  666)  (Vice- 
Chancellor  Stevenson,  1901)." 

28.  Equity  alone,  and  not  law,  can  enforce  a  note  made  betzveen 
a  wife  and  a  firm  of  zvhich  her  husband  is  a  member,  al- 
though the  suit  is  brought  by  an  endorsee  of  said  note. 

Case:  National  Bank  of  Rahway  v.  Brewster,  49  N.  J.  L.  231,. 
(Err.  and  App.  1886). — "This  suit  was  brought  in  the  Union  Cir- 
cuit to  recover  the  amount  due  upon  a  promissory  note  made  by  the 
defendant,  a  married  woman,  to  a  mercantile  firm  of  which  her 
husband  was  a  member.  The  note  was  transferred  by  proper 
endorsement,  before  maturity,  to  the  plaintiffs.  The  Circuit  Court 
non-suited  the  plaintiffs.  .  .  .  But  at  law,  the  contract  be- 
tween husband  and  wife  is  null  and  void,  and  the  defect  is  inher- 
ent in  the  contract  which  therefore  cannot  be  enforced  at  law. 
In  Gould  V.  Gould,  8  Stew.  Eq.  37 ;  affirmed.  Id.  562,  a  wife  lent 
money  to  her  husband's  firm  upon  their  promissory  note.     After 
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his  death,  she  brought  suit  at  law  against  the  surviving  members 
of  the  firm.  She  was  non-suited,  and  it  was  held  that  in  order  to 
recover  the  money  she  must  have  recourse  to  equity." 

jp.  Equity  does  not  enforce  all  contracts  bctzveen  husband  and 
zvife,  but  consults  the  best  interests  of  all  parties.  Subjects 
such  contracts  to  the  sez'crest  scrutiny  and  places  the  affirm- 
ative on  the  husband  and  his  representatiires,  to  shoiv  that 
the  contract  zvas  fair,  reasonable  and  zvell  understood. 

Case:  Garwood  v.  Garwood,  56  N.  J.  Eq.  266  (Chan.  1897). — 
"The  courts  do  not  enforce  all  contracts  between  husband  and  wife 
because  the  power  is  an  equitable  one  and  to  be  used  for  the  best  in- 
terests of  all  the  parties,  including  their  interest  as  husband  and 
wife.  .  .  .  The  following  are  instances  of  the  kind  of  agree- 
ments which  equity  will  enforce."  [See  Ireland  v.  Ireland,  43  N. 
J.  Eq.  314-316  (Chan.  1887).    Equity  will  not  enforce  and  why?] 

Case:  Demarest  v.  Terhune,  62  N.  J.  Eq.  667  (Chan.  1901). — 
"It  is,  at  best,  but  a  contract  sub  modo,  enforceable  only  in  equity 
under  equitable  principles  against  her  separate  property." 

Case:  Hall  v.  Otterson,  52  N.  J.  Eq.  526  (Chan.  1894;  af- 
firmed, 53  N.  J.  Eq.  695  (Err.  and  App.  1895). — "The  rule  of 
equity  that  'he  who  bargains  in  a  matter  of  advantage  with  a  per- 
son placing  confidence  in  him,  is  bound  to  show  that  a  reasonable 
use  has  been  made  of  that  confidence'  (Gibson  v.  Jeyes,  6  Ves. 
266),  applies  with  peculiar  force  to  a  transaction  by  which  a  hus- 
band secures  from  his  wife  a  portion  of  her  estate.  The  most 
dominant  of  all  relations  is  that  of  the  husband  over  the  wife. 
There  are,  of  course,  exceptional  cases  when  the  will  of  the  wo- 
man may  control.  The  relation  is  so  close,  the  trust  of  the  wife  so 
absolute,  her  dependence  so  entire,  it  may  be  her  fear  so  abject, 
while  the  dominion  of  the  husband  is  so  complete,  his  influence  so 
insidious  yet  so  controlling,  that  equity  regards  all  such  transac- 
tions with  a  jealous  care  and  subjects  them  to  the  severest  scrut- 
iny. The  greater  the  affection  the  more  submissive  the  depend- 
ence, the  stronger  the  trust  the  more  liable  is  the  wife  to  be  sub- 
ject to  the  control  of  the  husband,  and  the  more  vigilant  should 
the  court  be  in  protecting  the  weak." 

Case:  Ireland  v.  Ireland,  43  N.  J.  Eq.  315  -(Chan.  1887). — "In 
Farmer  v.  Farmer,  12  Stew.  Eq.  215,  Mce-Chancellor  Van  Fleet 
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says:  'A  wife  may  bestow  her  property  by  gift  on  her  husband,  or 
she  may  make  a  contract  with  him  which  will  be  upheld  in  equity, 
but  such  transactions  are  always  examined  by  courts  of  equity 
with  an  anxious  watchfulness  and  caution  and  dread  of  undue 
influence;  and,  if  they  are  required  to  give  sanction  or  effect  to 
them,  they  will  examine  the  wife  in  court  and  adopt  other  pre- 
cautions to  ascertain  her  unbiased  will  and  wishes.'  When  a  hus- 
band comes  into  court  and  asks  for  the  enforcement  of  a  contract 
which  he  has  made  directly  with  his  wife,  or  when  those  who 
stand  in  his  place  so  come,  the  burden  is  upon  him,  or  them,  to 
show  the  fairness  of  the  agreement  and  the  equities  which  call  for 
its  enforcement.  The  wife  is  presumed  to  be  sub  potestati  viri, 
and  the  affirmative  is  with  the  husband,  and  those  who  represent 
him,  to  show  that  the  contract  was  fair,  open,  reasonable,  and  well 
understood.  Cowee  v.  Cornell,  75  N.  Y.  91.  The  plea  must  aver 
that  which  the  husband  must  prove  affirmatively  to  show  a  com- 
plete equitable  defence.    Story's  Eq.  PL  sec.  665." 

40.  If  fair  and  fairly  obtained,  such  contracts  arc  I'alid  in  equity. 

Case:  Arnold  v.  Talcot,  55  N.  J.  Eq.  521  (Err.  and  App.  1897). 
— "In  equity,  their  contract  relating  to  the  wife's  separate  prop- 
erty is  as  valid  as  if  the  wife  were  a  feme  sole." 

Case:  Wood  v.  Chetwood,  44  N.  J.  Eq.  (Chan.  1888)  ;  affirmed 
45  N.  J.  Eq.  369,  Err.  and  App.  1889). — "Contracts  between  per- 
sons holding  this  relation  to  each  other  still  stand  on  their  ancient 
footing — void  at  law,  but  good  in  equity,  if  fair  and  fairly  ob- 
tained. .  .  .  Courts  of  equity  alone  can  give  a  remedy  on  a 
contract  made  between  a  husband  and  his  wife,  whether  redress  is 
sought  by  one  of  the  original  parties  against  the  other,  or  by  or 
against  the  legal  representatives  of  one  or  both  of  the  original 
parties." 

41.  A  mutual  agreement  to  exchange  zvills  lacks  consideration; 

and  even  after  the  execution  of  one  of  the  zvills,  equity  zvill 
not  decree  the  execution  of  the  other.  But  the  zvife  may,  on 
a  valid  consideration,  make  an  enforceable  contract  to  de- 
znse  certain  lands  to  her  husband.  Even  if  the  agreement 
rests  in  parol,  equity  zmll  grant  relief  after  there  has  been 
a  part  performance.  Equity  may  prevent  the  violation  of 
this  agreement  if  the  zvife  makes  other  testamentary  dispo- 
sition of  said  lands  in  her  lifetime. 
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Case:  Duvale  v.  Duvale,  54  N.  J.  Eq.  587  (Chan.  1896). — 
"How  does  the  case  stand  in  respect  to  the  second  ground,  name- 
ly, that  Mrs.  Duvale,  for  a  consideration  of  value  which  has  been 
performed,  promised  to  make  a  will  devising  this  property  to  her 
husband?  She  admits  that  they  agreed  to  exchange  wills.  This, 
however,  did  not  create  a  contract  which  became  enforceable. 
The  mutual  agreement  lacked  consideration.  The  execution  of 
one  of  the  wills  was  not  such  a  part  performance  of  the  agree- 
ment as  will  confer  jurisdiction  upon  a  court  of  equity  to  decree 
the  execution  of  the  other.  By  the  execution  of  the  will,  nothing 
was  parted  with  by  the  testator  or  received  by  the  named  bene- 
ficiary. It  was  an  act  which  became  operative  only  in  the  event  of 
death,  if  still  unrevoked.  By  the  existence  of  the  absolute  pow- 
er of  revocation  until  the  occurrence  of  death,  its  execution  was 
not  detrimental  to  the  one  nor  beneficial  to  the  other  during  the 
life  of  the  testator.  But  if  the  promise  of  the  wife  to  make  a 
will  of  this  particular  property  was  based  upon  a  valuable  con- 
sideration, then  a  court  of  equity  will  see  that  the  promisee  loses 
nothing  by  a  breach  of  contract.  If  a  contract  is  to  pay  for  ser- 
vices or  for  property  by  devise  or  bequest,  an  action  will  lie  for 
the  value  of  the  services  or  the  property,  in  default  of  the  prom- 
ised testamentary  compensation.  [Citing  4  N.  J.  cases].  If  there 
is  a  contract  to  devise  or  bequeath  specific  property  for  services 
or  for  property,  a  court  of  law  will  allow  an  action  to  recover  up- 
on a  quantum  meruit,  and  a  court  of  equity,  where  the  contract  is 
clearly  proven,  will,  in  its  discretion,  decree  what  is  equivalent  to 
a  specific  performance  of  the  contract.  22  Am.  &  Eng.  Encyl.  L. 
974;  Waterm.  Spec.  Perf.  sec.  41.  Nor  will  the  fact  that  the 
agreement  rests  in  parol  debar  a  court  of  equity  from  exerting  its 
power  in  this  way  if  there  has  been  part  performance.  The  lead- 
ing case  in  this  country  upon  the  subject  is  Johnson  v.  Hubbell,  2 
Stock.  332,  decided  by  Chancellor  Williamson  in  1855.  •  •  • 
In  my  judgment,  she  promised  to  make  a  will  in  his  favor,  includ- 
ing this  property,  upon  a  valuable  consideration  which  he  has  per- 
formed, and  that  her  promise  should  be  specifically  performed. 
.  .  .  Chancellor  Williamson  recognized  the  right  of  the 
promisee  to  protection,  upon  the  principle  of  qnia  timet,  in  the 
case  of  Van  Duyne  v.  Vreeland,  supra."  [i  Beas.  142].  [Af- 
firmed in  55  N.  J.  Eq.  589,  Err.  and  App.  1897.  Reversal  and 
modification  of  decree  in  unimportant  part;  approval  as  to  resi- 
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due,  56  N.  J.  Eq.  386,  Err.  and  App.  1897.  In  supra,  56  N.  J.  Eq. 
384,  the  court  said]  :  "His  (Vice-Chancellor's)  conclusion  is  that 
the  undertaking  of  appellant  [a  wife]  to  devise  the  land  to  re- 
spondent [her  husband]  induced  him  to  make  the  purchase  and 
vest  the  title  in  her.  .  .  .  Upon  these  facts  it  is  plain  that  it 
would  be  inequitable  to  permit  appellant  to  disregard  her  agree- 
ment to  devise  the  land  to  respondent,  which  agreement  had  in- 
duced respondent  to  purchase  the  tract  first  conveyed  to  her  and 
to  expend  large  sums  of  money  upon  it.  Such  an  agreement  is 
an  enforceable  contract,  and  a  court  of  equity  may  intervene  to 
require  its  enforcement.  [Citing  7  N.  J.  cases].  In  this  case  the 
contract  is  between  husband  and  wife,  and  therefore  only  en- 
forceable in  equity,  and  as  the  wife  has  repudiated  it  in  her  life- 
time, and  made  other  testamentary  disposition  of  the  lands,  the 
husband  is  justified  in  asking  the  remedial  intervention  of  equity 
to  prevent  the  violation  of  the  agreement." 

42.     Husband  and  zvife  cannot,  save  by  a  valid  contract  in  zvrit- 
ing,  bind  each  other  to  mutually  devise  lands  to  each  other. 

Case:  Lipp  v.  Fielder,  72  N.  J.  Eq.  439  (Err.  and  App.  1906). 
— "This  is  a  suit  which  was  begun  by  William  C.  Lipp  in  his  life- 
time for  the  purpose  of  compelling  the  specific  performance  of  an 
alleged  verbal  promise  made  to  him  by  his  deceased  wife,  that  at 
the  death  of  either  of  them  certain  land  which  he  had  purchased 
in  her  name  should  become  the  land  of  the  survivor.  .  .  . 
.[The  wife]  had  executed  a  will  by  which  she  gave  all  the  proper- 
ty then  possessed  by  her,  or  of  which  she  might  thereafter  be- 
come possessed,  to  her  husband.  The  evidence  indicates  that  her 
husband  had  made  a  similar  disposition  in  her  favor  at  the  same 
time.  In  point  of  fact,  neither  of  them,  at  that  time,  possessed 
property  of  any  considerable  value,  except  a  mortgage  which  the 
wife  held,  and  from  which  she  appears  to  have  realized  $500. 
The  complainant's  insistment  is  that  at  the  time  of  the  conveyance 
of  the  tract  in  controversy  to  his  wife,  it  was  verbally  agreed  be- 
tween them  that  the  property  should  be  his  if  he  survived  her. 
.  .  .  These  wills,  as  I  have  said,  were  made  nearly  three  years 
before  the  deed  was  actually  delivered  [to  his  wife].  ...  As 
I  have  said,  Mr.  Daily  testifies  that  he  understood  that  the  agree- 
ment preceded  the  making  of  the  wills.  Now  as  Vice-Chancellor 
Reed  said  in  Duvale  v.  Duvale,  54  N.  J.  Eq.  588,  a  verbal  agree- 
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mcnt  to  exchange  wills  would  not,  so  far  as  land  was  concerned, 
be  binding,  because  of  the  provisions  of  the  statute  of  frauds.  The 
making  of  the  wills  themselves  would  not  be  a  part  performance. 
Either  party  could  revoke  at  pleasure,  unless  restrained  by  bind- 
ing contract,  and  such  contract,  if  it  had  reference  to  land,  must 
have  been  in  writing.  Up  to  the  time  of  the  conveyance,  there- 
fore, neither  party  was  bound.  Then  came  the  conveyance.  Now, 
this  conveyance,  standing  by  itself,  even  assuming  as  the  evidence 
indicates  that  it  was  paid  for  by  the  husband's  money,  would,  un- 
der the  operation  of  the  rule  above  stated,  [presumption  of  settle- 
ment on  wife]  import  a  gift  to  or  settlement  upon  the  wife.  This 
being  its  import,  how,  in  the  absence  of  any  agreement  then  made, 
could  it  be  regarded  as  proof  that  the  wife  thereupon  became 
bound  by  contract  to  devise  the  land  to  her  husband ;  that  her 
will,  up  to  that  time  revocable,  now,  because  her  husband  made 
her  a  gift,  became  irrevocable.  Such  an  insistment  seems  to  me 
to  be  little  short  of  absurd.  But  how  does  the  matter  stand  upon 
the  notion  of  a  resulting  trust  ?  The  presumption  is,  in  the  case  of 
a  wife,  against  a  resulting  trust.  It  must  be  shown,  clearly  and 
satisfactorily,  that  a  resulting  trust  was  intended.  .  .  .  There 
is  no  express  proof  that  it  was  agreed  that  Mrs.  Lipp  was  to  hold 
the  land  as  trustee,  and  it  cannot  be  reasonably  inferred  that  she 
then  irrevocably  bound  herself  to  do  so,  because  three  years  be- 
fore she  had  made  a  revocable  will.  Mrs.  Lipp's  title  was  evi- 
denced by  a  regular  deed,  made  at  her  husband's  instance  and 
duly  recorded.  It  declared,  in  terms,  that  she  was  to  hold  for  her 
own  use.  Public  policy  requires  that  such  a  conveyance  should 
have  its  proper  eflfect,  unless  there  is  convincing  proof  to  the  con- 
trary." 

43.     A  zvife  may  recover  money  loaned  to  her  husband's  firm. 

Case:  Gould  v.  Gould,  36  N.  J.  Eq.  381  (Chan.  1883).— "The 
money  was  borrowed  by  her  husband  on  the  credit  of  and  for  his 
firm  for  use  in  their  business,  as  he  represented  to  her  when  he 
got  the  loan.  .  .  .  She  knew  nothing  of  any  fraudulent  in- 
tention (if  any  there  were,  in  fact)  on  the  part  of  her  husband, 
but  in  good  faith  lent  the  money  to  him  for  his  firm,  and  on  its 
credit,  and  for  use  in  its  business.  .  .  .  There  will  be  a  de- 
cree for  the  complainants."  [See  bill,  etc.,  35  N.  J.  Eq.  39;  af- 
firmed Id.  562.] 
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44.  An  agreement  by  a  zvife  to  repay  a  loan  from  her  husband 

can  be  enforced. 

Case:  Healey  v.  Healey,  48  N.  J.  Eq.  240  (Chan.  1891). — "An 
agreement  by  a  married  woman,  owning  a  separate  estate,  made 
with  her  husband,  to  reimburse  him  from  such  estate  for  moneys 
loaned  her,  or  paid  by  him  for  the  benefit  of  her  estate,  on  the 
faith  of  such  agreement  and  at  her  request,  will  be  enforced,  in 
equity,  against  her  separate  estate." 

45.  A  parol  assignment  by  a  husband  to  liis  zvife,  of  his  claim 

against  a  third  party,  zvill  be  sustained. 

Case:  Hoagland  v.  Titus,  39  N.  J.  Eq.  295,  298  (Err.  and 
App.,  1884). — "The  claim  which  is  the  foundation  of  the  only 
controversy  in  this  court,  is  one  alleged  to  be  due  from  the  testa- 
trix to  Lydia  D.  Titus  by  parol  assignment  from  her  husband, 
the  said  Harmon.  .  .  .  The  debt  in  question  was  contracted 
between  1864  and  the  death  of  the  testatrix  (which  occurred  in 
1877)  for  goods  alleged  to  have  been  furnished  and  money  loaned 
to  her  by  her  son,  the  said  Harmon  H.  Titus,  out  of  his  wife's 
private  separate  estate,  under  an  agreement  between  said  husband 
and  wife  that  the  said  claim  against  the  mother  should  belong  to 
the  wife.  .  .  .  This  sum  should  be  credited  on  the  claim  and 
the  balance  allowed." 

46.  Equity  zvill  not  enforce  an  agreement  of  the  husband  and 

zvife  to  live  apart  zvhether  a  trustee  is  party  to  the  agree- 
ment or  not,  but  zvill  enforce  their  agreement  for  the  pav 
ment  to  the  wife  of  separate  maintenance.  Obiter:  But 
the  agreement  for  separation  must  operate  in  prcesenti, 
and  not  in  the  event  of  any  future  separation. 

Case:  Aspinwall  v.  Aspinwall,  49  N.  J.  Eq.  303  (Err.  and  App. 
1892). — "These  stipulations  for  the  support  of  the  wife,  who  is 
living  separate  from  her  husband  with  his  assent,  have  always 
been  regarded  as  enforceable  in  a  court  of  equity  in  this  State. 
This  is  plainly  manifest  from  the  decisions  presently  to  be  cited 
on  another  branch  of  our  inquiry.  And  it  would  be  singular  in- 
deed if  the  court  should  refuse  to  carry  into  effect  stipulations  of 
this  character,  for  as  there  is  nothing  illegal  in  the  fact  of  hus- 
band and  wife  living  apart  by  mutual  assent,  and  inasmuch  as 
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under  such  conditions  the  husband  wovild  be  hable  for  the  main- 
tenance of  the  wife,  it  is  difficuh  to  see  why  equity  should  not 
enforce  the  payment  of  the  sum  of  money  that  both  parties  have 
agreed  to  be  a  reasonable  amount  for  that  end.  But  it  is  not  at 
all  necessary  to  labor  or  to  elucidate  the  point,  for  the  right  to 
equitable  relief  by  force  of  agreements  of  this  character  is  re- 
garded as  res  adjudicata.  .  .  .  As  to  that  part  of  this  decree 
which  directs  the  articles  of  separation  to  be  specifically  per- 
formed, we  think  that  so  far  forth  it  must  be  reversed.  The  doc- 
trine that  a  court  of  equity  will  not  aid  to  carry  into  effect  an 
agreed  separation  between  married  persons  has  always  been  re- 
garded as  the  law  of  this  State.  The  doctrine  was  considered  as 
settled  law  more  than  half  a  century  ago,  for,  prior  to  the  year 
183 1,  Governor  Williamson,  sitting  as  Chancellor,  dealing  with 
this  subject,  in  the  case  of  Meloney  v.  Meloney.  thus  strongly  ex- 
presses his  conviction :  T  am  clearly  of  opinion  that  the  agree- 
ment between  parties  to  live  in  a  state  of  separation  cannot  be 
recognized  in  this  court  as  valid,  and  that  such  agreement  is  a  di- 
rect contravention  of  the  marriage  contract.  It  is  contrary  to 
sound  policy  as  well  as  morality  that  the  parties  who  have  entered 
into  the  marriage  state  should  be  permitted  to  separate,  and  agree 
that  they  will  live  in  a  state  of  separation,  and  free  from  the  obli- 
gations imposed  on  them  by  marriage.  The  marriage  contract 
cannot  be  annulled  and  cancelled,  nor  the  parties  absolved  from 
their  obligations  under  it  by  their  private  agreement.'  Sax  391." 
Case:  Calame  v.  Calame,  25  N.  J.  Eq.  552  (Err.  and  App. 
1875). — "If,  therefore,  in  the  present  case,  a  trustee  had  been  a 
party  to  this  agreement,  the  equitable  validity  of  it  could  not 
have  been  drawn  in  question.  The  inquiry  therefore  presented  is, 
as  to  the  effect  of  this  contract  made  directly  between  husband 
and  wife.  In  the  case  of  Frampton  v.  Frampton,  4  Beav.  294, 
Lord  Langdale  alludes  to  this  subject,  and  thus  expresses  his 
views:  'But  the  cases  of  Fitzer  v.  Fitzer,  2  Atk.  512,  and  Cooke 
v.  Wiggins,  10  Ves.  191,  have  not  been  overruled,  and  I  am  not 
aware  that  it  has  ever  been  decided,  and  no  case  has  been  adduced 
to  show,  that  without  the  intervention  and  covenant  of  a  trustee 
the  husband  may  not  voluntarily  execute  a  deed,  or  create  a  trust 
in  favor  of  his  wife,  and  that  such  deed  or  trust  may  not  be  bind- 
ing against  him,  even  if  the  benefit  of  that  deed  or  trust  be  made 
dependent  upon  an  existing  or  continuing  separation,  which  was 
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the  principal,  if  not  only  inducement,  for  the  whole  arrangement.' 
,  .  .  Upon  this  branch  of  the  case,  then,  my  deduction  from 
these  principles  and  decisions  is,  that  it  was  within  the  compe- 
tency of  equity  to  enforce,  as  a  part  of  the  decree  of  divorce,  the 
agreement  made,  in  lieu  of  alimony,  between  the  complainant  and 
defendant.  I  do  not  mean,  however,  that  every  agreement  which 
is  thus  made  will  be  supported.  The  court  should  undoubtedly 
look  into  these  arrangements  and  their  surroundings ;  but,  when 
it  appears  that  the  separation  of  the  wife,  forming  the  ground- 
work of  the  agreement,  was  justifiable,  and  the  provision  is  suit- 
able, to  this  extent  it  is,  in  my  judgment,  safe  to  say  that  the  con- 
tract should  be  upheld.  These  conditions  being  present  in  this 
case,  I  shall  vote  to  affirm  this  decree,  with  costs." 

Case:  Ireland  v.  Ireland,  43  N.  J.  Eq.  314  (Chan.  1887). — 
(Obiter)  :  "Courts  of  Equity  deal  with  agreements  for  the  sep- 
aration of  husband  and  wife  with  the  greatest  caution,  because  the 
contract  of  marriage  is  solemn,  sacred,  and  useful  to  maintain 
inviolate.  The  authorities  are  uniform  in  holding  that  a  provision 
by  any  instrument,  for  the  separate  maintenance  of  the  wife  in 
the  event  of  any  future  separation,  whether  with  or  without  the 
intervention  of  trustees,  will  not  be  enforced  either  at  law  or  in 
equity;  but  that  where  such  agreements  are  made  with  trustees 
and  operate  in  prcesenti,  although  they  will  not  be  enforced  as 
to  the  separation,  they  will,  as  a  general  rule,  be  enforced  in  equity 
so  far  as  to  compel  the  husband  to  perform  the  accessorial  agree- 
ment for  the  maintenance  of  the  wife." 

47.  The  lazv  favors  a  settlement  out  of  court  of  all  matters  in 
dispute  hetzveen  husband  andzvife.  Where  a  wife  obtains  an 
order  for  temporary  alimony  in  violation  of  her  separa- 
tion agreement,  she  cannot,  during  the  operation  of  said 
order,  enforce  the  agreement  for  support.  Neither  partv 
acting  alone  can  do  any  act  zvhich  zvould  destroy  or  affect 
the  agreement.  Even  a  divorce  itself  is  no  bar  to  the  en- 
forcement of  the  agreement  for  support.  Equitable  de- 
fences may  be  admissible  in  separation  agreement  suits. 
Equity  zvill  enforce  a  reasonable  contract  betzveen  a  separ- 
ated couple  to  continue  their  conjugal  relations. 

Case:  Halstead  v.  Halstead,  74  N.  J.  Eq.  598  (Chan.  1908).— 
"Chancellor  Magie     .     .     .     held  that  'the  institution  and  contin- 
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nance  of  that  suit  (the  divorce  suit)  is  not  a  bar  to  a  bill  to  en- 
force the  agreement  for  support.'  That  this  decision  of  the  Chan- 
cellor is  supported  by  authorities  will  appear  from  the  following : 
21  Cyc.  1598,  par.  9;  Buttlar  v.  Buttlar,  71  N.  J.  Eq.  (i  Buch.) 
671  (Vice-Chancellor  Garrison,  1906).  ...  I  can  see  no  rea- 
son why  this  agreement  should  not  be  enforced  up  to  and  includ- 
ing the  date  when  the  order  in  the  divorce  suit  was  obtained 
awarding  the  wife  temporary  alimony.  I  do  not  think  it  should 
be  enforced  against  the  husband  during  the  time  that  the  order  for 
temporary  alimony  is  operative.  While  the  law  does  not  favor 
separation  between  husband  and  wife,  it  does  favor  a  settle- 
ment out  of  court  and  without  resort  to  litigation  of  all  matters 
in  dispute.  The  attitude  that  the  court  takes  towards  agree- 
ments of  this  nature  is  well  expressed  in  the  case  of  Galusha  v. 
Galusha,  116  N.  Y.  635.  The  parties  to  this  suit,  after  they 
separated,  entered  into  the  agreements  in  question.  One  purpose 
of  these  agreements  undoubtedly  was  to  provide  a  proper  sum  for 
the  wife's  support  and  oblige  the  husband  to  pay  the  same,  and 
permit  him  to  rest  in  security  from  other  importunity  or  de- 
mand. She  engages  in  the  agreements  that  she  will  not  ask  or  de- 
mand of  or  from  him  any  payment  or  allowance  other  than  the 
one  provided  therein.  By  applying  for  temporary  alimony  she 
departed  from  the  letter  and  spirit  of  the  written  engagement  be- 
tween herself  and  her  husband.  Instead  of  relying  upon  the  writ- 
ten engagement  and  the  remedies  available  to  her  to  enforce  the 
same,  she  applied  to  a  court  to  fix  such  sum  as  in  its  discretion 
was  proper  and  enforce  the  same  by  different  and  other  remedies. 
I  do  not  think  it  equitable  to  permit  her  to  have  the  benefits  of 
this  other  demand  and,  in  addition,  to  retain  in  its  virility  the  ob- 
ligation of  the  defendant  under  the  written  engagements.  Having 
with  respect  to  the  very  subject  matter  made  an  agreement, 
which  as  I  have  pointed  out  heretofore  the  law  favors  parties  do- 
ing, she  should  either  have  abided  by  that  agreement,  or,  if  she 
departs  from  it,  must  sufifer  whatever  the  consequences  of  her 
departure  are.  That  she  did  depart  from  it  is  unquestioned.  The 
consequences  are  that  during  the  time  that  she  was  receiving 
the  results  of  her  other  demand  she  cannot  enforce  this  agree- 
ment against  her  husband.  .  .  .  What  I  do  determine  is  that 
she  is  entitled  to  the  full  amount  under  this  agreement  up  to  the 
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time  that  the  order  for  temporary  aUmony  became  operative,  but 
that  after  that  time  she  may  not  enforce  this  agreement  during 
the  operation  of  the  order  for  temporary  ahmony." 

Case:  Buttlar  v.  Buttlar,  yi  N.  J.  Eq.  672,  675  (Chan.  1906). 
— "Where  a  husband  and  wife  make  a  separation  agreement 
whereby  he  should  receive  the  income  of  their  joint  property 
(during  the  term  of  his  natural  life),  and  should  pay  her  $75  a 
month  (and  no  term  was  mentioned  for  said  payments),  and  af- 
ter her  divorce  from  him  he  procured  the  partition  of  the  prop- 
erty, the  fact  that  he  was  thereby  deprived  of  the  income  of  her 
portion  of  the  property  did  not  relieve  him  from  liability  for  the 
monthly  payments.  [Above  is  partly  condensed  syllabus  in  the 
case].  [The  Court]  :  It  is  res  adjndicata  that  this  agreement  was 
fair  and  was  not  obtained  by  any  means  which  a  court  of  equity 
would  hold  to  unfavorably  afifect  it.  .  .  .  The  defendant  sets 
up  three  separate  defences  of  this  nature :  First,  That  by  reason 
of  the  decree  of  divorce  entered  upon  the  24th  day  of  March, 
1902,  he  is  no  longer  under  liability  with  respect  to  this  agree- 
ment. ...  It  will  be  observed  that  the  agreement  provides 
that  the  defendant  shall  have  the  right  to  all  of  the  rent,  income 
and  profits  of  the  real  estate  owned  by  them  jointly  'during  the 
term  of  his  natural  life.'  There  is  no  term  mentioned  in  the 
agreement  during  which  he  is  to  continue  to  pay  her  $75  a  month, 
but  I  think  it  perfectly  clear  that  a  reasonable  construction  of 
this  agreement  is  that  he  was  to  so  continue  during  the  period 
of  their  joint  lives.  I  think  it  clear  that  this  was  the  intention  of 
the  parties  at  the  time  that  they  entered  into  this  agreement.  The 
obtaining  by  the  wife  of  a  divorce  against  her  husband  would  not, 
according  to  the  authorities,  divest  her  of  her  vested  rights  un- 
der such  an  agreement.  [Citing  authorities.]  .  .  .  Third, 
That  by  reason  of  the  fact  that  the  property  has  been  sold  in  par- 
tition, and  the  complainant  has  received  her  one-half  of  the  net 
proceeds  of  such  sale,  he  is  no  longer  under  any  liability  to  her 
with  respect  to  this  agreement.  .  .  .  This  defence,  therefore, 
amounts  to  this — that  the  husband,  having  received  from  the  wife 
the  right  to  all  of  the  income  and  profits  of  the  property  during 
his  life,  and  having  deliberately  and  of  his  own  volition  given  up 
the  right,  [by  bringing  a  partition  suit],  has  thereby  released  him- 
self  of   liability   under   the    agreement    of   January    31st,    1894. 
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[the  separation  agreement].  As  clearly  pointed  out  in  the  opin- 
ion just  referred  to,  [the  partition  suit;  67  N.  J.  Eq.  (i  Robb.) 
136],  he  could  have  obtained  protection  of  his  rights  had  he 
sought  it.  He  not  only  did  not  seek  it,  but  voluntarily  waived  it. 
I  cannot  find  any  principle  in  aid  of  one  thus  circumstanced.  As 
was  said  by  the  Court  of  Appeals  of  New  York,  in  the  case  of 
Galusha  v.  Galusha,  previously  cited,  [116  N.  Y.  635  ;  24  L.  Ed. 
174],  speaking  with  respect  to  such  a  contract:  'After  its  making 
it  was  not  in  the  power  of  either  party,  acting  alone  and  against 
the  will  of  the  other,  to  do  any  act  which  would  destroy  or  affect 
that  contract.'  Whether  this  statement  of  the  law  is  too  broad  or 
not,  it  certainly  applies,  in  my  judgment,  to  the  acts  herein  set  up 
by  the  defendant  as  defenses  against  the  enforcement  of  this  con- 
tract. .  .  .  And  his  plea  that  he  is  relieved  from  liability 
thereunder  because  he  is  no  longer  in  receipt  of  the  rents  and 
profits  of  the  real  estate,  and  the  defendant  is  in  possession  of  her 
one-half  of  the  net  proceeds  of  the  sale  of  the  real  estate,  is  an- 
swered by  the  fact  that  it  is  entirely  by  his  own  act  and  volition 
that  such  is  the  case.  I  think  it  is  a  very  grave  question  whether 
he  could  escape  liability  to  the  full  extent  of  his  contract  under 
the  circumstances  of  this  case.  So  far  as  the  complainant  is  con- 
cerned, she  has  done  nothing  to  deprive  him  of  every  right  which 
he  had,  or  could  possibly  claim  to  have,  under  the  agreement. 
Any  right  which  he  once  had  thereunder,  and  which  he  has  not 
now,  so  far  as  the  real  estate  is  concerned,  he  has  voluntarily 
waived  or  relinquished.  It  is  very  questionable  whether  a  de- 
fendant who  has  thus  himself  given  away  his  rights  or  waived 
them  is  in  any  position  to  ask  a  court  of  equity  to  extend  pro- 
tection to  him  when  the  existing  liability  is  sought  to  be  enforced 
against  him.  If  any  such  right  is  accorded  this  defendant,  its 
utmost  extent  would  be  that  the  contract  would  not  be  enforced 
in  such  a  way  as  to  leave  him  in  a  worse  position  than  he  would 
have  been  in  if  he  had  retained  a  lien  upon  the  share  of  the  pro- 
ceeds of  the  sale  which  belonged  to  ]\Irs.  Buttler,  If  her  share  of 
the  proceeds  of  the  sale  of  the  real  estate  were  impounded  and 
put  out  at  interest,  and  he  received  the  interest  therefrom,  he 
would  be  getting  all  to  which  he  could  possibly  be  entitled,  and  the 
complainant  would  then  be  entitled  to  a  decree  for  the  $75  a 
month,  as  provided  in  the  agreement.     The  complainant  concedes 
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to  the  defendant  even  more  than  this.  I  say  'concedes'  because 
I  am  not  deciding  that  he  has  the  right,  and  have  suggested  as 
above  that  it  is  very  questionable  whether  he  has." 

[Note  carefully,  that  equitable  defences  may  be  admissible  in 
these  suits.     Gives  resume  of  litigation  between  said  Buttlars.] 

Case:  Buttlar  v.  Buttlar,  67  N.  J.  Eq.  139  (Chan.  1904).— "It 
may  be  observed,  however,  that  the  general  rule  is  that  no  vested 
interests  are  disturbed  by  a  decree  of  divorce  unless  the  instrument 
under  which  the  vesting  occurred  provides  therefor.  Dixon  v.  Dix- 
on, 23  N.  J.  Eq.  (8  C.E.  Or.)  316  ;  S.  C,  24  N.  J.  Eq.  (9  C.  E.  Or.) 
133  :  Lister  v.  Lister,  35  N.  J.  Eq.  (8  Stew.)  49;  Charlesworth  v. 
Holt,  L.  R.  (1873),  9  Exch.  38;  2  Bish.  Mar.,  D.  &  S.,  sec.  1654  et 
seq." 

[As  to  defence  of  a  "bad  bargain,"  see  "Maintenance."] 

Case:  Barbour  v.  Barbour,  49  N.  J.  Eq.  429  (Chan.  1892). — 
.[Reversed,  but  not  on  this  point,  in  51  Eq.  267].  The  syllabus 
says:  "After  husband  and  wife  have  been  separated  and  they 
enter  into  contracts,  which  are  reasonable,  to  become  reconciled 
and  to  continue  their  conjugal  relations,  it  is  not  against  public 
policy  to  enforce  such  contracts." 

48.  A'o  consideration  is  required  for  a  stipulation  in  a  marriage 
settlement  to  pay  money  to'a  wife  for  her  suppport.  But, 
ivhen  founded  on  a  valuable  consideration,  it  doubly  fast- 
ens upon  tJie  liusband  the  obligation  to  support  her. 

Case:  Buttlar  v.  Buttlar,  57  N.  J.  Eq.-  651  (Err.  and  App. 
1898). — "Yet  the  court  will  not  suffer  a  husband,  who  has  become 
possessed  of  the  property  of  his  wife  by  virtue  of  such  agree- 
ment, to  avail  himself  of  his  own  wrong  in  order  to  free  himself 
from  the  duty  to  maintain  her.  Even  without  any  such  consider- 
ation, stipulations  in  such  agreements  to  pay  money  for  a  wife's 
support  have  always  been  regarded  as  enforceable  in  a  court  of 
equity  in  this  State.  Aspinwall  v.  Aspinwall,  supra  [4  Dick. 
Ch.  Rep.  302,  Err.  and  App.],  Miller  v.  Miller,  Sax.  386.  .  .  . 
Such  an  agreement,  founded  upon  a  valuable  consideration 
granted  by  its  terms,  is  enforced  by  a  court  of  equity  in  the 
wife's  behalf,  not  only  upon  the  general  equitable  ground  laid 
down  in  the  Aspinwall  case,  supra,  (where  there  was  no  such  con- 
sideration), but  also  for  the  reason  that  the  husband's  possession 
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of  the  property  of  the  wife  fastens  upon  him  the  obhgation  of 
maintaining  her,  2  Story  Eq.  Jnr.  (6th  Ed.)  par.  1424  and  cases 
cited." 

4p.  The  receipt  of  a  feme  covert  of  any  valuable  consideration 
zvill  bind  her.  | 

Case:  Perkins  v.  ElHott,  23  N.  J.  Eq.  534  (Err.  and  App. 
1872). — "In  testing  the  wife's  right  to  act  as  a  feme  sole,  the 
only  question  is  whether  she  is  to  derive  any  benefit  from  the 
transaction,  for  if  such  benefit  is  to  accrue,  her  right  to  bind  her- 
self is  unquestionable.  In  the  absence  of  fraud  or  imposition^ 
this  court  cannot  attempt  to  measure  the  adequacy  of  the  interest 
which  has  induced  her  action.  Whenever  her  property  or  rights 
are  involved  she  has  a  competency  to  contract,  and  consequently 
must  decide  for  herself  as  to  the  value  of  that  which  she  will  ac- 
quire by  an  outlay  of  her  money,  or  as  an  equivalent  for  her  en- 
gagements. The  rule,  of  necessity,  must  be  universal,  that  in  all 
cases  where  the  act  of  the  feme  ensues  directly  to  her  own  bene- 
fit, and  she,  expressly  or  by  implication,  binds  her  estate,  a  court 
of  equity  will  enforce  such  obligation." 

50.  A  meritorious  consideration  is  sufficient  to  support  an  equit- 
able title  in  a  wife  to  realty  cofiz'eyed  to  her  in  prccsenti  by 
her  husband.  The  court  zvill  enforce  the  instrument  as  if 
sealed,  though  unsealed,  even  zvhen  there  is  no  declaration 
of  an  intention  to  seal  it,  and  no  ezndence  that  the  omission 
to  seal  it  zvas  by  accident  or  mistake.  A  full  discussion  of 
meritorious  consideration  in  Nezv  Jersey. 

Case:  Cowdrey  v.  Cowdrey,  71  N.  J.  Eq.  354,  etc.  (Chan. 
1906). — "The  object  of  this  suit  is  to  establish  an  equitable  title  in 
the  complainant  in  a  certain  house  and  lot  in  East  Orange,  New 
Jersey.  The  complainant  claims  such  title  by  reason  of  an  instru- 
ment in  writing  [to  wit]  :  T  give  to  my  wife  Katharine  M.  Cow- 
drey for  the  sum  of  $1  house  79  Washington  St.,  East  Orange, 
Nov.  14,  1904.  E.  M.  Cowdrey.  Witness  Emily  P.  Coleman.' 
.  Two  questions  then  arise  upon  the  record.  .  .  .  Sec- 
ond, the  value  of  the  paper  under  all  circumstances,  and  its  effi- 
cacy in  establishing  an  equitable  title  in  the  complainant.  .  .  .. 
Let  us  now  consider  what  is  the  value  of  this  paper.    Its  invaliditv 
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at  law  as  a  conveyance  from  the  husband  directly  to  his  wife,  if 
there  be  a  consideration,  vanishes  in  this  court,  and  may  be  en- 
tirely disregarded.  Now  the  intention  of  the  signer  of  the  con- 
tract is  plain.  It  was  further  his  intention  that  such  a  gift  should 
be  made  for  a  consideration.  This  is  reasonably  inferable  from 
the  use  of  the  words  'for  the  sum  of  one  dollar'  and  his  requiring 
the  actual  payment  of  one  dollar.  He  intended  then  to  give  her 
the  house  for  a  consideration.  And  further,  I  infer  that  he  must 
have  thought  that  a  consideration  was  necessary  and  that  one  dol- 
lar was  sufficient.  Further,  the  instrument  is  not  executory  in  its 
nature.  It  was  not  a  promise  to  do  something  in  the  future.  The 
intention  was  to  effect  a  present  transfer  of  the  title.  But  the 
donor  does  not  express  or  manifest  any  intention  to  affix  a  seal  or 
to  give  the  paper  the  dignity  and  standing  of  a  sealed  instrument. 
.  .  .  The  more  serious  question,  however,  is  whether  the 
court  will  give  the  same  force  to  the  instrument  as  if  it  were 
sealed  when  there  is  no  declaration  of  an  intention  to  seal  and  no 
evidence  that  the  omission  was  by  accident  or  mistake.  Now  we 
have  seen  that  the  intention  of  the  husband  in  this  case  was  per- 
fectly clear,  namely,  to  give  to  his  wife  the  house  and  lot  in  ques- 
tion for  a  valuable  consideration.  The  requisition  by  him  of  the 
payment  of  the  one  dollar  is  persuasive  evidence  on  that  point. 
.  .  The  monied  consideration  of  the  contract  failing,  as  it 
does,  to  be  such  as  to  warrant  the  favorable  action  of  this  court 
on  that  ground  alone,  the  question  remains  whether  the  relation 
between  the  parties  was  such — husband  and  wife —  as  to  raise 
what  is  known  by  jurists  as  a  meritorious,  as  contra-distinguished 
from  a  valuable,  consideration.  This  question  has  been  thorough- 
ly considered  by  the  courts.  I  dealt  with  it  in  Conover  v.  Brown, 
supra,  (49  N.  J.  Eq.  (4  Dick.)  at  p.  169  et  scq.),  and  sus- 
tained the  gift  of  what  purported  to  be  a  sealed  bill,  which,  how- 
ever, was  not  actually  sealed,  given  by  a  father  to  his  child.  The 
decree  advised  by  me  in  that  case  was  reversed  by  the  Court  of 
Errors  and  Appeals  [50  N.  J.  Eq.  (5  Dick.)  753],  but  in  so  doing 
the  court  did  not  disturb  the  result  I  arrived  at  as  to  the  validity 
of  the  sealed  bill.  .  .  .  This  subject  has  been  dealt  with  by 
the  English  Chancellors  in  dealing  with  cases  of  the  defective  ex- 
ecution of  powers  and  where  the  question  arose  as  to  in  what 
cases  those  defects  will  be  remedied.    The  principle  has  been  rec- 
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ognized  and  sustained  and  never  departed  from  that  mere  volun- 
teers have  no  standing  in  equity  to  ask  the  court  to  supply  a  de- 
fective execution,  and  the  question  has  in  each  case  been  one  of 
the  sufficiency  of  the  consideration.  ...  I  find  that  there 
was  an  actual,  formal  tradition  of  the  document  by  the  husband 
to  the  wife  without  any  condition  imposed  nor  any  understanding, 
express  or  implied,  that  it  was  not  to  remain  under  her  control  at 
her  free  will  and  pleasure.  This  constitutes  delivery.  The  hand- 
ing back  of  the  paper  by  the  wife  to  the  husband  at  his  request 
did  not,  in  my  judgment,  destroy  or  in  any  wise  afifect  the  deliv- 
ery. It  was  natural  for  her  to  entrust  its  safekeeping  to  him, 
such  as  she  did  her  other  valuables,  such  as  jewelry,  etc.  For 
these  reasons  I  conclude  that  the  complainant  is  entitled  to  relief." 

Same  Case:  On  appeal,  72  N.  J.  Eq.  951  (Err.  and  i\pp. 
1907). — "On  the  main  question  in  the  cause,  namely,  whether  the 
paper  executed  by  the  husband  on  the  day  of  November  14th, 
1904,  established  an  equitable  title  in  his  wife,  we  concur  in  the 
conclusion  of  the  learned  Vice-Chancellor  that  it  did."  [Also  dis- 
cusses the  importance  and  value  of  a  seal — a  mere  mode  of  de- 
claring that  the  paper  should  be  binding  without  a  consideration.] 

Case:  Landon  v.  Hutton,  50  N.  T.  Eq.  513-16  (Chan.  1892). 
— "In  our  own  State  I  find  three  cases  which  deal  with  the  subject 
of  meritorious  consideration.  The  first  is  Gevers  v.  Wright's  Ex- 
ecutors, 3  C.  E.  Or.  330,  where  there  was  an  ante-nuptial  settle- 
ment whereby  the  intended  wife  conveyed  and  assigned  to  trustees 
all  her  property,  real  and  personal,  which  she  then  had,  or  which 
she  might  thereafter  acquire  or  become  entitled  to,  in  trust,  to  hold 
it  for  her  own  use  for  life  and,  at  her  death,  to  dispose  of  it  accord- 
ing to  her  appointment  by  will,  and,  in  event  of  her  failure  to  ap- 
point, to  the  issue  of  the  proposed  marriage, with  provision  for  the 
event  of  failure  to  appoint  and  failure  of  issue.  She  became  entitled 
to  a  share  in  her  father's  estate  after  her  marriage  and  the  birth  of 
issue.  Upon  her  application  to  the  executors  of  that  estate  for 
her  portion  thereof  they  refused  to  pay  it  to  her,  because  they 
claimed  that  her  ante-nuptial  settlement  operated  as  an  agree- 
ment to  transfer  that  interest  to  the  trustees,  which  equity  would 
enforce.  She  and  her  husband  then  filed  their  bill,  to  which  the 
executors  and  the  issue  were  made  the  defendants,  asking  that  it 
might  be  decreed,  among  other  things,  that  the  marriage  settle- 
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ment  did  not  affect  her  interest  in  her  father's  estate.  Upon  hear- 
ing the  case  Chancellor  Zabriskie  pronounced  this  dictum  :  'But 
courts  of  equity  will  not  aid  and  give  validity  to  contracts  or  in- 
struments which  are  of  no  effect  at  law,  in  favor  of  volunteers, 
but  only  when  the  contract  or  right  sought  to  be  enforced  or  es- 
tablished is  founded  on  a  valuable  or  meritorious  consideration.' 
Then  he  added,  'whether  the  making  a  provision  for  a  wife  or 
child  on  account  of  the  duty  of  a  husband  or  father  to  provide  for 
wife  and  children,  is  such  a  meritorious  consideration  as  contra- 
distinguished from  a  valuable  one,  as  will  entitle  to  relief  in  equity 
to  enforce  a  contract  of  settlement  not  valid  at  law,  is  a  point  up- 
on which  the  courts  have  differed.'  And  also  said :  'The  children 
themselves  are  mere  volunteers  in  whose  favor  no  contract  would 
be  enforced,  if  making  provision  for  a  child  is  not  a  meritorious 
consideration,  except  an  ante-nuptial  marriage  contract.'  He, 
however,  left  the  question  as  to  the  validity  of  meritorious  consid- 
eration without  expression  of  decided  opinion  .  .  .  The  next  case 
is  Methodist  Episcopal  Church  v.  Town,  2  Dick.  Ch.  Rep.  400. 
in  which  Vice-Chancellor  Pitney  advised  a  decree  to  reform  a 
deed  which  was  not  sustained  by  valuable  consideration,  for  a 
plot  of  land  intended  to  be  conveyed  in  fee  to  the  church,  by  the 
insertion  of  the  word  'heirs.'  The  grantor  was  a  member  of  the 
congregation  of  the  church  and  a  constant  attendant  upon  its  ser- 
vices. The  Vice-Chancellor  held  that  the  religious  instruction  and 
consolation  that  he  received  constituted  a  meritorious  considera- 
tion for  the  deed  to  the  church — a  charity — which  would  induce  a 
court  of  equity  to  supply  the  defect  in  the  deed.  .  .  .  The 
third  case  is  that  of  Conover  v.  Brown,  4  Dick.  Ch.  Rep.  156,  in 
which  a  father  made  his  promissory  note  for  $1,000  to  each  of  his 
five  daughters,  adding  to  it,  over  his  signature,  the  words  'witness 
my  hand  and  seal,'  but  failing  to  affix  a  seal.  His  executors  paid 
to  four  of  the  daughters  the  amounts  of  their  respective  notes, 
but  they  refused  to  pay  the  note  of  the  fifth  daughter,  who  had 
died  after  her  father.  This  case  was  also  heard  by  Vice-Chancel- 
lor Pitney.  It  appears  that  the  note  was  in  fact  without  valuable 
consideration  to  support  it.  The  question  was,  whether  the  Court 
of  Chancery,  because  of  meritorious  consideration,  could  supply 
the  seal  which  the  father  had  neglected  to  affix.  The  Vice-Chan- 
cellor said :  'It  is  true  that  the  exercise  of  this  jurisdiction  of  a 
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court  of  equity  has  been  generally  confined  to  cases  of  the  de- 
fective execution  of  a  power,  or  to  supply  the  surrender  of  a 
copyhold  estate,  but  where  that  power  has  been  exercised  upon 
the  sole  consideration  of  the  parental  duty  to  provide  for  a  child, 
the  principle  upon  which  the  court  has  acted  has  been  that  the 
duty  which  the  parent  has  to  provide  for  his  child  is  a  sufficient 
consideration,  which  a  court  of  equity  recognizes  as  good  as  dis- 
tinguished from  valuable,  and  I  am  unable  to  perceive  any  reason 
why  this  underlying  principle  should  not  be  applied  in  the  case 
of  a  sealed  bill  or  bond  given  to  a  child.'  In  the  last  two  cases  is 
found,  in  this  court,  distinct  recognition  of  the  equity  which  is 
founded  on  meritorious  consideration.  The  latter  of  them  deals 
with  that  equity  as  springing  from  the  very  relation  which  is 
claimed  to  have  given  it  life  in  the  case  before  me,  but  I  conceive 
the  circumstances  there  considered  to  present  a  much  clearer 
case  of  exercise  of  the  parental  duty  than  this.  That  duty  is  pro- 
vision and  maintenance,  which  is  clearly  distinguishable  from  pos- 
sible self-benefit  or  mere  voluntary  bovmty.  The  case  where  a 
parent  of  his  mere  pleasure  would  bestow  a  gift  upon  a  child  or 
where  he  would  bestow  it  to  possibly  obtain  a  benefit  for  himself 
is  not  like  the  case  where  permanent  or  final  provision  for  the 
maintenance  of  a  child,  in  performance  of  a  natural  duty,  is  con- 
templated. In  the  former  of  these  cases  I  can  perceive  no  suffi- 
cient reason  why  the  child  should  not  stand  like  a  volunteer  before 
the  law.  In  the  latter,  natural  duty  is  the  predominating  element 
and  presents  a  reason  for  an  equity.  .  .  .  Such  is  not  the  case 
now  before  me.  ...  I  do  not  think  that  there  is  meritorious 
consideration  in  this  case  sufficiently  strong  to  raise  the  equity 
contended  for.  .  .  .  If  it  [M.  C]  continues  to  have  a  place 
in  our  system,  I  am  strongly  of  opinion  that  that  place,  when 
the  relation  is  that  of  parent  and  child,  should  be  plainly  within 
a  single  and  well-defined  intention  to  execute  the  natural  parental 
duty  to  support  and  maintain,  partially  carried  into  effect,  which 
cannot  be  defeated  without  obvious  injustice," 

57,     Watchful  suspicion  of  the  time  of  creating  zcritten  evidence 
of  a  contract  hetiveen  Jiusband  and  zvife. 

Case:  Post  v.  Stiger,  29  N.  J.  Eq.  556   (Chan.   1878). — "A 
claim  by  a  wife  against  a  husband,  first  put  in  writing  when  his 
6 
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liabilities  begin  to  jeopardize  his  future,  should  always  be  re- 
garded with  watchful  suspicion,  and,  when  attempted  to  be  as- 
serted against  creditors  upon  the  evidence  of  the  parties  alone, 
uncorroborated  by  other  proof,  should  be  rejected  at  once,  unless 
their  statements  are  so  full  and  convincing  as  to  make  the  fairness 
and  justice  of  the  claim  manifest.  Any  other  course  will  encour- 
age fraud,  and  greatly  multiply  the  hazards  of  business." 

5-'.     The  Orphans'  Court  may  allozv  a  loan  made  by  a  zvidoiv  to 
her  deceased  husband. 

Case:  Greiner  v.  Greiner,  35  N.  J.  Eq.  140  (Prerog.  Ct.  1882). 
— ^^[Widow  made  a  claim  against  her  late  husband's  estate  for 
money  lent  and  interest  thereon.]  "The  next  of  kin,  while  they  do 
not  deny  that  he  received  the  money,  insist  that  it  was  expended 
by  him  in  paying  off  a  mortgage  upon  certain  real  property  in 
Newark,  which  he  had  bought  and  the  title  to  which  he  had  taken 
in  the  names  of  himself  and  wife.  There  is  no  evidence  that 
that  use  of  the  money  was  authorized  or  confirmed  or  even  known 
by  her.  When  he  received  the  money,  which  was  her  separate 
property,  he  became  trustee  of  it  for  her,  and  was  bound  to  ac- 
count to  her  for  it  accordingly.  Vreeland  v.  Vreeland's  Admr.,  i 
C.  E.  Gr.  512 ;  Clawson  v.  Riley,  7  Stew.  Eq.  348.  If  he  applied  it 
to  the  payment  of  the  mortgage,  the  land  was  not  her  separate 
property,  but  belonged  to  both,  and  if  he  had  survived  her  he 
would  have  been  the  sole  owner  of  it  as  survivor.  The  payment, 
therefore,  cannot  be  regarded  as  one  made  for  the  benefit  of  her 
separate  estate.  According  to  her  testimony  (which  appears  to 
have  been  given  without  objection  as  to  its  competency  on  this 
head),  he  received  the  money  to  invest  it  in  bank  or  insurance 
stock  for  her.  There  is,  then,  no  error  in  the  decree  of  the  Or- 
phans' Court  on  this  subject."  [Loan  had  been  allowed  with  inter- 
est, p.  137]. 


CHAPTER  VIII 

Conveyance  by  a  Feme  Conert  of  her  Real  Property 

53.  A  feme  covert's  deed,  in  which  her  husband  does  not  join,  is  void. 

54.  A  feme  covert,  of  full  age,  joining  with  her  husband,  may  convey 

or  afifect  her  real  property  or  her  interest  therein,  even  her  con- 
tingent interest ;  but,  without  the  examination,  acknowledgment 
and  certificate  thereof  prescribed  by  statute,  such  conveyance  is 
wholly  inoperative. 

55.  A  feme  covert's  acknowledgment  need  not  be  in  literal  compliance 

with   the   statute. 

56.  An  infant  feme  covert's  deed,  in  which  her  husband  joins,  is  void- 

able. 

57.  A  feme  covert,  of  full  age,  who  joins  with  her  husband  in  execut- 

ing a  deed,  may  partially  bind  herself  by  the  covenants  therein. 

Seven  Exceptions  to  this  Rule  of  Joinder. 

58.  Where  the  conveyance  is  made  in  execution  of  a  written  contract 

assented  to  or  joined  in  by  her  husband. 

59.  In  the   conveyance  of  real   estate,   in   which   she   is  entitled  to   an 

estate    for    her   own    life    only. 

60.  In  conveyance  of  real  estate,  which  as  administratrix  or  executrix 

she  purchases  on  the  foreclosure  of  a  mortgage  forming  part  of 
the  assets  of  the  estate  in  her  hands. 

61.  In  case  she  is  a  trustee  or  executrix  of  the  last  will  of  any  testa- 

tor, or  administratrix  thereof  with  the  will  annexed. 

62.  A  remarried  widow   may  release   her  dower  or  her  estate  in  lieu 

of  dower,  in  her  deceased  husband's  estate. 
62a.     In  an  estate  of  an  infant. 
6^.     Married  woman   may   release   inchoate   right   of  dower   where  her 

husband's   lands    have   been   sold  under  judgment,   decree    or   by 

virtue    of   any    deed,    etc.,    executed   by   her   husband,    or   by   his 

assignee   in   bankruptcy. 

A  Feme  Covert  Living  Sep.\rate  from  her  Husband,  or  Husband  Luna- 
tic OR  Fugitive  from  Justice,  Etc.,  in  Nine  Cases  Need  not  Join 
With  Her  Husband 

64.  May  execute  conveyances  for  her  own  land,  (subject  to  husband's 

present  right  therein)  if  husband  is  a  lunatic  or  in  prison,  or  liv- 
ing separate  under  and  by  virtue  of  the  final  judgment  and  decree 
of  any  court. 

65.  May  release  or  bar  her  dower,  when  entitled  by  a  final  decree  of 

any  court  to  alimony  or  separate  maintenance. 
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66.  When  living  separate  by  virtue  of  the  final  judgment  or  decree  of 
any  court,  founded  upon  her  application  for  such  separation,  she 
may  convey,  mortgage  or  devise,  etc.,  her  real  property,  except 
such  as  came  to  her  by  gift  from  her  husband,  as  if  unmarried. 

6T.  Whose  husband  neglects  and  refuses  to  support  her,  may,  under 
order  of  chancery,  convey,  mortgage  or  lease,  etc.,  her  lands, 
except  such  as  came  to  her  by  gift  through  or  from  her  said  hus- 
band, as  if  unmarried. 

68.  May  in  certain  cases,  convey,  sell,  mortgage,  etc.,  contingent  estate 

or  interest  in  any  real  property,  except  any  estate  that  may  have 
come  to  her  from  her  husband.  Extended  to  any  married  woman, 
etc.,  and  having  had  no  issue  the  result  of  said  marriage;  and 
may  "grant,  sell  and  convey  any  real  property  whereof  she  may 
be  seized  in  fee  simple  by  deed  of  conveyance  executed  and  deliv- 
ered to  her  before  said  marriage." 

69.  Married  woman,  owning  lands   situate  within  this  state,   may  con- 

vey and  mortgage  lands  where  husband  is  a  lunatic  or  under  mental 
incapacity,  under  order  of  Court  of  Chancery.  Court  of  Chan- 
cery may  enquire  into  merits  of  application  to  make  such  con- 
veyance, and  impose  such  terms  as  it  shall  deem  advisable. 

70.  Married    men    or    women    living    in    a    state   of    separation    for   more 

than  seven  years  immediately  preceding  the  application  herein 
provided  for,  may  be  authorized,  on  petition  to  Chancellor,  to 
convey,  mortgage,  etc.,  real  estate,  except  such  real  estate  as 
came  to  him  or  her  by  gift  through  or  from  the  other. 

71.  A  married  woman  whose   husband   is   a   fugitive   from  justice,   may 

convey,  etc.,  property. 

72.  Whenever  any  person  is  declared  to  be  dead,  either  wife  or  husband, 

as  the  case  may  be,  may  assign,  convey,  sell,  mortgage,  and  lease 
or  devise  any  interest  he  or  she  may  have  in  any  real  estate,  free 
and  clear  of  any  estate  by  courtesy  or  dower. 

TZ-  At  common  law  a  jeme  covert  had  no  capacity  to  convey  lands  by 
a  power  of  attorney. 

74.  By  statute  her  conveyance  is  efifectual  when  made  in  pursuance  of 
any  letter  of  attorney  in  which  she  joined  with  her  husband:  or, 
when  executed  by  her  and  her  husband's  duly  authorized  attorney. 

5J.     A  feme  covert's  deed  in  zvhich  Jicr  husband  does  not  join  is 
void. 

Statute:  Com.  St.,  p.  3237,  sec.  14. — "Nothing  in  this  act  con- 
tained shall  enable  any  married  woman  to  execute  any  conveyance 
of  her  real  estate  or  any  instrument  incumbering  the  same,  with- 
out her  husband  joining  therein  as  heretofore,  except  in  those  in- 
stances for  which  express  provision  is  herein  made ;  nor  shall  any 
conveyance,  deed,  contract  or  act  of  such  married  woman,  nor 
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shall  any  judgm'ent  or  decree  against  her  in  any  respect  impair 
or  affect  the  right  of  the  husband  in  her  lands  as  tenant  by  the 
curtesy,  after  her  death  ;  nor  shall  anything  herein  enable  hus- 
band or  wife  to  contract  with,  or  to  sue  each  other,  except  as 
heretofore." 

54.  A  feme  covert,  of  full  age,  joining  unth  her  Juishand,  may 
convey  or  affect  her  real  property  or  her  interest  therein: 
even  her  contingent  interest;  hut,  without  the  examination, 
acknoidedgment  and  certificate  thereon  prescribed  by 
statute,  such  conveyance  is  wholly  inoperative. 

Statute:  Com.  St.,  p.  1547,  sec.  39. — "No  estate  or  interest 
of  a  feme  covert  in  any  lands,  tenements,  or  hereditaments,  lying 
and  being  in  this  State,  shall  hereafter  pass  by  her  deed  or  con- 
veyance, without  a  previous  acknowledgment  made  by  her  on  a 
private  examination,  apart  from  her  husband,  before  one  of  the 
officers  mentioned  in  the  twenty-second,  twenty-third  and  twenty- 
fourth  sections  of  this  act,  as  the  case  may  be,  that  she  signed, 
sealed  and  delivered  the  same  as  her  voluntary  act  and  deed,  free- 
ly, without  any  fear,  threats,  or  compulsion  of  her  husband,  and  a 
certificate  thereof  written  on,  or  under,  or  annexed  to  the  said 
deed  or  conveyance,  and  signed  by  the  officer  before  whom  it  was 
made ;  and  further,  every  deed  or  conveyance,  heretofore  or  here- 
after so  executed  and  acknowledged,  by  a  feme  covert,  and  certi- 
fied as  aforesaid,  shall  release  and  bar  her  right  of  dower,  and 
every  deed  or  instrument  of  the  nature  or  description  set  forth  in 
the  twenty-first  section  of  this  act,  heretofore  or  hereafter  exe- 
cuted by  her  and  so  acknowledged  and  certified  as  aforesaid,  shall 
be  good  and  effectual  to  convey  or  affect  the  lands,  tenements,  or 
hereditaments,  or  other  property,  or  her  interest  therein,  thereby 
intended  to  be  conveyed  or  affected ;  provided,  that  this  clause 
shall  not  be  construed  to  enable  any  feme  covert  under  the  age  of 
twenty-one  years  to  convey  or  affect  her  lands,  tenements,  or 
heriditaments,  or  other  property,  or  any  right  of  dower,  interest, 
or  estate  therein."  [Note  carefully  said  twenty-first  section]. 

.[Under  the  prior  statute,  substantially  similar  to  the  above  one, 
it  was  held]  : 

Case:  Whalen  v.  Manchester  Land  Co.,  65  N.  J.  L.  209  (Err. 
and  App.  1900). — ''Although  this  deed  was  dated  August  i8th,  it 
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took  effect  as  a  conveyance  on  October  4th,  the  date  of  the  ac- 
knowledgment. The  grantor  being  a  married  woman,  the  deed 
was  inefficacious  until  it  was  acknowledged  by  her.  Section  9  of 
the  act  concerning  conveyances  enacts  that  no  estate  of  a  feme 
covert  in  lands,  tenements  or  hereditaments  shall  pass  by  her  deed 
or  conveyance  without  a  previous  acknowledgment  made  by  her 
on  a  private  examination  apart  from  her  husband,  in  the  manner 
pointed  out  by  the  statute.  Gen.  Stat.,  p.  854.  'A  feme  covert  can 
convey  no  estate  in  her  lands,  etc.,  but  by  a  conveyance  thus  exe- 
cuted and  acknowledged  and  certified.'  4  Griff.  L.  R.  1206.  'The 
examination  of  the  feme  covert  and  her  acknowledgment  in  the 
form  prescribed  by  the  statute  are  essential  ingredients ;  without 
them  the  deed  is  wholly  inoperative.'  Tuthill  v.  Townley,  Coxe 
242;  Sheppard  v.  Wardell,  Id.  452."  [Need  not  make  the  statu- 
tory acknowledgment  in  her  conveyance  in  pursuance  of  a  decree 
of  a  court  of  equity,  Fee  v.  Sharkey,  59  N.  J.  Eq.  284,  Chan. 
1898;  affirmed,  60  N.  J.  Eq.  446,  Err.  and  App,  1899]. 

Statute:  Com.  St.,  p.  3238,  sec.  16. — "That  any  married  wo- 
man who  now  is,  or  may  hereafter  become  entitled,  by  gift,  devise 
or  bequest,  to  any  contingent  estate  or  interest  in  any  real  or  per- 
sonal property  or  estate,  may,  with  the  concurrence  of  her  hus- 
band, compound  and  receipt  for,  assign  and  convey  the 
same,  in  all  cases  where  she  lawfully  might,  if  a  feme  sole;  and 
every  release,  receipt,  assignment,  discharge,  agreement,  covenant 
or  contract  thereupon  entered  into  by  her  in  regard  to  the  same, 
and  to  the  said  property,  shall  be  as  valid  and  binding,  in  every 
respect,  upon  her,  her  heirs,  executors,  administrators  and  as- 
signs, and  any  and  all  persons  claiming  under  her,  them  or  either 
of  them,  as  if  she  were,  at  the  time  of  entering  into  the  same,  a 
feme  sole,  and,  when  duly  executed  and  acknowledged  in  the  man- 
ner provided  by  law  for  conveyance  of  real  estate,  may  be  re- 
corded in  the  surrogate's  office,  and  whenever  it  relates  to  real 
estate,  in  the  clerk's  or  register's  office,  of  the  proper  county  or 
counties  in  the  same  manner  and  with  like  effect  as  other  receipts 
and  discharges  may  now  be  recorded  therein."  [For  the  origin 
and  growth  of  a  feme  covert's  right  to  make  a  valid  conveyance  of 
her  interest  in  land  in  New  Jersey,  whether  of  the  estate  of  the 
wife  or  of  her  right  of  dower;  and  that  her  husband  must  join 
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with  her,  see  Moore  v.  Rake,  26  N.  J.  L.  578   (Err.  and  App., 
1857)  sec.  242]. 

55.     A  feme  covet t's  ockiiowlcdgiiicnt  need  not  be  in  literal  com- 
pliance zvith  the  statute. 

Case:  Den.  v.  Geiger,  9  N.  J.  L.  228  (Sup.  Ct.  1827). — "The 
fair  and  just  construction  of  this  section  is  satisfied  by  a  substan- 
tial fulfillment  of  its  requirements,  and  does  not  demand  a  verbal 
compliance  and  conformity."  [Various  reasons  given.  Terms  "vol- 
untary," "private,"  and  "fear,"  omitted,  p.  233.  Approved  in  Os- 
borne V.  Tunis,  p.  659.] 

Case:  Den.  v.  Hamilton,  12  N.  J.  L.  no  (Sup.  Ct.  1830). — 
"This  deed  had  been  acknowledged  before  a  proper  officer,  who 
certified  that  the  grantors  [luisband  and  wife]  acknowledged  the 
same  'to  be  their  act  and  deed  for  the  uses  and  purposes  therein 
mentioned,'  instead  of  using  the  language  of  the  statute,  that  'they 
signed,  sealed  and  delivered  the  same,'  etc.  It  is  well  settled,  that 
a  substantial  compliance  with  the  act  on  this  subject  is  sufficient, 
without  minute  attention  to  form.  The  acknowledgment  in  this 
case  is  fully  as  comprehensive  as  if  done  in  the  language  of  the 
act;  for  it  could  not  be  the  deed  of  the  parties,  without  embracing 
the  various  requisites  specified  in  the  act.  .  .  .  If  an  instru- 
mental witness  swear  to  the  execution  of  a  deed  in  the  language  of 
this  certificate,  that  proof,  with  the  possession  of  the  deed  by  the 
grantee,  would  undoubtedly  be  sufficient  prima  facie  evidence  of 
due  execution."  [The  authority  not  questioned,  but  reason  criti- 
cised in  Osborne  v.  Tunis,  25  N.  J.  L.,  659,  Err.  and  App.  1856.] 

^6.     An  infant  feme  covert's  deed,  in  i^'hicJi  Jier  husband  joins,  is 
voidable. 

Case:  Ross  v.  Adams,  28  N.  J.  L.  162  (Sup.  Ct.  1859).— "The 
validity  of  this  mortgage  is  contested  upon  the  admitted  ground, 
that  at  its  date  ]\Irs.  Adams  was  a  feme  covert  and  under  age. 
.  .  .  There  can  be  no  doubt  but  that  at  the  common  law  the 
deed  of  a  married  woman  was  absolutely  void ;  so  much  so  that 
she  could  plead  to  it  non  est  factum.  Rake  v.  Lawshee,  4  Zab.  613 ; 
Moore  v.  Rake,  2  Dutcher  577.  It  never  was  a  case  like  mere  in- 
fancy, where  the  title  passed,  but  could  be  avoided  by  matters  sub- 
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sequentf.  Nor  is  this  disability  removed  by  the  statute  (Nix.  Dig. 
122,  sec.  4),  authorizing  the  acknowledgment  of  deeds  by  married 
women,  because  the  power  conferred  by  that  act  is,  by  its  express 
terms,  limited  to  femes  covert  over  age." 

Case:  Adams  v.  Ross,  30  N.  J.  L.  513  (Err,  and  App.  i860). — 
^'The  mortgage  to  Ross  created  no  valid  charge  on  the  estate 
against  Mrs.  Adams,  she  being  a  minor  when  it  was  executed." 

Case:  Ownes  v.  Ownes,  23  N.  J.  Eq.  63  (Chan.  1872). — "The 
conveyance  or  declaration  of  trust  by  an  infant,  by  a  deed  actually 
delivered,  is  voidable,  but  not  void.  This  was  so  held  by  Lord 
Mansfield,  in  Zouch  v.  Parsons,  3  Burr.  1794,  .  .  .  But  the 
modern  cases  confirm  his  opinion,  and  it  may  now  be  considered 
as  the  settled  law.  [Citing  authorities].  An  infant,  after  coming 
of  age,  may,  by  his  acts,  confirm  a  voidable  deed." 

Statute:  Com.  ^St.,  p.  1547,  sec.  39. — "Provided,  that  this 
clause  shall  not  be  construed  to  enable  any  feme  covert  under  the 
age  of  twenty-one  years  to  convey  or  affect  her  lands,  tenements, 
or  hereditaments,  or  other  property,  or  any  right  of  dower,  inter- 
est, or  estate  therein." 

^y.  A  feme  covert,  of  full  age,  ivho  joins  zvith  her  husband  in  ex- 
ecuting a  deed,  may  partially  bind  herself  by  the  covenants 
therein. 

Statute:  Com.  St.,  p.  3229,  sec.  7. — "In  any  deed  hereafter 
made  by  any  married  woman  of  full  age,  who  joins  with  her 
husband  in  executing  said  deed,  of  any  lands  or  of  any  estate 
therein,  it  shall  be  lawful  for  her  to  enter  into  any  covenant  as  to 
the  title  of  the  lands  thereby  conveyed,  or  against  encumbrances 
thereon,  or  warranting  the  same ;  provided,  that  such  covenants, 
except  so  far  as  relates  to  land,  or  some  interest  therein  owned 
by  her  in  her  own  right,  shall  have  no  greater  or  other  effect  than 
to  estop  her  and  all  persons  claiming  as  her  heirs,  or  by  or 
through  her  in  the  same  manner  as  if  she  were  a  single  .woman." 

Case:  Griffiths  v.  Burtis,  27  N.  J.  L.  J.  180  (Sup.  Ct.  1904). — 
"The  Married  Woman's  act  (Gen.  Stat.,  p.  2013,  sec.  7)  enables  a 
married  woman  who  joins  with  her  husband  in  making  a  deed  of 
conveyance  of  lands,  to  enter  into  any  covenant  of  warranty  as 
to  the  lands  thereby  conveyed ;  provided  that  such  'covenants,  ex- 
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cept  so  far  as  relates  to  land  or  some  interest  therein  owned  by 
her  in  her  own  right,  shall  have  no  greater  or  other  effect  than  to 
estop  her  and  all  persons  claiming  as  her  heirs,  or  by  or  through 
her,  in  the  same  manner  as  if  she  were  a  single  woman.'  Ante- 
cedent to  that  statute  a  married  woman  was  neither  bound  nor 
estopped  by  any  covenants  contained  in  a  deed  of  conveyance. 
Den.  d.  Hopper  v.  Demerest,  i  Zab.  525,  541.  .  .  .  She  was 
also  of  full  age  at  the  time  of  the  making  of  the  deed,  and  so  is 
bound  by  the  covenant,  so  far  as  the  statute  authorizes  her  to 
bind  herself.  The  efifect  of  the  proviso  contained  in  section  7 
(above  quoted)  is  to  leave  a  married  woman  still  disabled  to  bind 
herself  by  a  collateral  covenant.  It  prevents  her  from  guarantee- 
ing the  title  of  another  person  than  herself  in  the  land  conveyed, 
and  is  analogous  to  the  proviso  contained  in  section  5  of  the  Mar- 
ried Woman's  act,  that  prevents  such  married  woman  from  be- 
coming accommodation  endorser,  guarantor  or  surety.  Gen.  Stat. 
p.  2017,  sec.  26  .  .  .  and  in  conveying  it  to  her  mother  with 
covenant  of  warranty  against  encumbrances,  she  was  making  a 
covenant  in  respect  to  the  interest  in  the  Little  House  owned  by 
her  in  her  own  right.  .  .  Nor  was  Ida  Burtis,  in  thus  as- 
suming to  discharge  her  land  from  a  lien  arising  out  of  a  debt 
that  was  her  husband's,  making  a  contract  of  suretyship,  within 
the  prohibition  of  section  5  of  the  Married  Woman's  act  as 
amended  in  1895.  (Gen.  Stat.,  p.  2017,  sec.  26).  She  was  in  ef- 
fect only  agreeing  to  pay  the  residue  of  the  purchase  price  of  her 
own  farm.  Upon  the  making  of  her  covenant,  her  husband's  orig- 
inal liability  to  his  mother  became  thereby  extinguished,  and  there 
remained  no  longer  any  liability  on  his  part  save  such  as  arose  out 
of  the  covenant  itself.  [Citing  two  N.  J.  cases].  Moreover, 
.  .  .  she  directly  received  for  the  benefit  of  her  own  separate 
estate  something  of  value  on  the  strength  of  her  contract."  [See 
Wilson  V.  King,  23  N.  J.  Eq.  155,  Chan.  1872]. 

Seven  Exceptions  to  this  Rule  of  Joinder. 

j8.     Where  the  conveyance  is  made  in  execution  of  a  zvrittcn  con- 
tract assented  to  or  joined  in  by  lier  husband. 

Statute:  Com.  St.,  p.  3231,  sec.  8f. — "Hereafter  any 
married  woman  above  the  age  of  twenty-one  years  may  execute 
and  deliver  any  conveyance  of  her  real  estate  without  her  bus- 
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band  joining  therein,  and  such  conveyance  when  duly  acknowl- 
edged, and  such  acknowledgment  certified  according  to  law,  shall 
be  good  and  effectual  to  convey  the  lands,  tenements  or  heredita- 
ments thereby  intended  to  be  conveyed ;  provided,  that  such  deed 
is  given  in  execution  of  a  written  contract  made  by  such  married 
woman,  to  which  her  husband  was  or  shall  be  a  party,  or  to  which 
he  has  given  or  shall  give  his  assent  in  writing,  or  to  the  terms, 
conditions  and  stipulations  of  which  he  in  writing  has  bound  or 
made  subject  or  shall  bind  and  make  subject  his  right,  title  or  in- 
terest in  said  real  estate :  and  provided,  further,  that  such  contract 
shall  have  been  or  shall  be  acknowledged,  as  in  case  of  a  convey- 
ance of  land  by  a  married  woman,  and  such  assent  or  other  writ- 
ing signed  by  such  husband  shall  have  been  or  shall  be  acknowl- 
edged or  proved,  as  in  case  of  a  conveyance  of  land,  and  such  con- 
tract and  assent,  or  other  writing,  shall  have  been  or  shall  be  re- 
corded before  or  at  the  time  of  the  recording  of  any  such  con- 
veyance." 

^"jp.  In  the  conveyance  of  real  estate,  in  ^^'hich  she  is  entitled  to 
an  estate  for  her  own  life  only. 

Statute:  Com.  St..  p.  3232,  sec.  8k. — "Any  married  woman 
who  is  entitled  to  an  estate  for  her  life  only  in  any  real  estate  in 
this  State  may  execute  a  conveyance  of  the  same  without  her 
husband  joining  therein,  and  such  conveyance  when  duly  ac- 
knowledged shall  be  good  and  effectual  to  convey  her  life  interest 
in  such  real  estate  in  the  same  manner  and  with  the  like  effect  as 
if  she  were  sole  and  unmarried." 

60.  In  conveyances  of  real  estate^  zvhich  as  administratrix  or  ex- 
ecutrix she  purchases  on  the  foreclosure  of  a  mortgage 
forming  part  of  the  assets  of  the  estate  in  her  hands. 

Statute:  Com.  St.,  p.  2266,  sec.  23. — "Where  any  administra- 
trix or  executrix  is  a  married  woman  and  has  heretofore  or  here- 
after shall  become  the  purchaser  of  lands,  tenements  or  heredita- 
ments covered  by  any  mortgage  forming  a  part  of  the  assets  of 
the  estate  in  her  hands  at  a  sale  upon  a  foreclosure  of  any  such 
mortgage,  the  lands,  tenements  or  hereditaments  so  conveyed  shall 
be  assets  in  the  hands  of  such  administratrix  or  executrix,  and  may 
be  sold  and  conveyed  by  her  without  any  order  of  court  and  with- 
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out  her  husband  joining  with  her  in  the  execution  of  the  convey- 
ance therefor,  and  such  conveyance  shall  vest  in  the  purchaser  or 
purchasers  the  title  to  such  lands,  tenements  or  hereditaments  as 
fully  to  all  intents  and  purposes  as  if  said  administratrix  or  ex- 
ecutrix were  sole  and  unmarried,  and  she  shall  be  accountable  for 
and  pay  over  the  proceeds  of  such  sale  as  other  moneys  belonging 
to  such  estate  in  her  hands." 

61.  Ill  case  she  is  a  trustee  or  executrix  of  the  last  ivill  of  any 

testator  or  administratrix  thereof  ivith  the  will  annexed. 

Statute:  Com.  St.,  p.  2273,  sec.  41. — "In  case  any  married 
woman  is  a  trustee  under  or  executrix  of  any  last  will  of  any  per- 
son, or  shall  hereafter  be  appointed  such  trustee  or  executrix, 
either  sole  or  in  conjvmction  with  another,  or  has  been  or  shall 
hereafter  be  appointed  by  any  court  of  competent  authority  ad- 
ministratrix with  the  will  annexed  of  any  testator,  it  shall  and 
may  be  lawful  for  such  married  w'oman  to  sign,  seal,  execute,  ac- 
knowledge and  deliver,  without  the  joining  of  her  husband  there- 
in, in  the  same  manner  as  if  she  were  a  feme  sole,  any  and  all 
deeds  conveying  the  lands  of  such  testator  in  conformity  with  the 
powers  given  in  such  will,  and  such  deed  shall  vest  in  the  pur- 
chaser thereof  as  good  and  valid  a  title  to  the  lands  so  conveyed, 
as  if  such  trustee,  executrix  or  administratrix  with  the  will  an- 
nexed were  unmarried." 

62.  A  remarried  zvidotv  may  release  her  doiver  or  her  estate  in 

lieu  of  dozver,  in  her  deceased  husband's  estate. 

Statute  :  Com.  St.,  p.  3232,  sec.  81. — "If  any  w^oman  entitled  to 
dower,  or  an  estate  devised  for  life  or  years  in  lieu  of  dower,  in 
any  lands  or  real  estate  in  this  State,  has  married  or  shall  here- 
after marry,  after  becoming  entitled  to  such  dower  or  estate,  it 
shall  be  lawful  for  such  married  woman  to  execute  a  release  of 
such  dower,  interest  and  estate  in  such  real  estate,  without  her 
husband  joining  in  or  executing  the  deed  of  such  release." 

62a.     Execute  alone,  in  real  estate  of  infant. 

Statute:  Com.  St.,  p.  2805,  sec.  7. — "If  any  woman  en- 
titled to  dower  or  to  an  estate  devised  for  life  or  years  in  lieu  of 
dower  in  the  real  estate  of  anv  infant  or  infants,  sold  under  the 
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provisions  of  this  act  [relates  to  sale  of  real  estate,  infants],  shall 
be  a  married  woman,  it  shall  be  lawful  for  such  married  woman 
to  execute  a  release  of  her  right,  interest  and  estate  in  such  real 
estate,  without  her  husband  joining  in  or  executing  the  deed  of 
such  release,  and  to  receive  and  hold  for  her  own  separate  use  the 
moneys  ordered  by  the  court  to  be  paid  to  her,  or  the  interest  on 
the  sum  invested  for  her  benefit,  for  such  release ;  and  such  deed 
of  release  when  executed  and  given  as  aforesaid,  shall  have  the 
same  force  and  effect  as  if  her  husband  had  joined  in  said  deed, 
or  as  if  she  were  sole  and  unmarried." 

dj.  A  married  woman  may  release  inchoate  right  of  dozver 
ivhcre  her  husband's  lands  have  been  sold  under  judgment, 
decree  or  by  virtue  of  any  deed,  etc.,  executed  by  her  Jius- 
baiid  or  by  Ids  assignee  in  bankruptcy. 

Statute:  Com.  St.,  p.  3231,  sec.  8e. — "Any  married  woman 
whose  husband's  real  estate  or  any  part  thereof,  may  have 
been  or  shall  be  sold  and  conveyed  under  or  by  virtue  of  any  judg- 
ment or  decree  or  by  virtue  of  any  deed,  release  or  assignment 
executed  by  the  husband,  or  by  his  assignee  in  bankruptcy,  in 
which  the  wife  has  not  or  shall  not  join  in  the  execution  thereof, 
may,  without  her  husband  joining  with  her  in  the  execution  there- 
of, execute  and  deliver  a  release  of  such  real  estate,  so  sold,  from 
her  inchoate  right  of  dower  therein  and  thereby  discharge  such 
real  estate,  so  sold,  from  such  inchoate  right  of  dower,  as  effect- 
ually as  she  might  if  her  husband  should  join  with  her  in  the  exe- 
cution of  such  release." 

A  Feme  Covert,  Living  Separate  from  her  Husband,  in  Nine 
Cases  Need  not  Join  with  her  Husband. 

64.  May  execute  conveyances  for  her  ozvn  land,  (subject  to  hus- 
band's present  right  therein)  if  husband  is  a  lunatic  or  in 
prison,  or  living  separate  under  and  by  virtue  of  the  final 
judgment  and  decree  of  any  court. 

Statute  :  Com.  St.,  p.  3229,  sec.  6.  —  "Any  married  woman 
whose  husband  may  be  an  idiot,  lunatic,  or  of  unsound  mind,  or 
whose  husband  may  be  imprisoned  in  the  State  prison  of  this  or 
any  other  State,  upon  conviction  of  any  crime,  or  who  is  living  in 
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a  state  of  separation  from  her  husband,  under  and  by  virtue  of 
the  final  judgment  or  decree  of  any  court,  may,  at  any  time  dur- 
ing the  continuance  of  such  idiocy,  lunacy,  unsoundness  of  mind, 
imprisonment,  or  separation,  sell,  release,  transfer  and  convey  any 
interest,  estate,  or  right  that  she  may  have  in  any  real  property, 
in  the  same  manner  and  with  the  same  etifect  as  if  she  were  sole 
and  unmarried ;  but  such  sale,  conveyance,  or  release  shall  not  af- 
fect any  estate  or  right  that  her  husband  may  then  have  in  such 
property." 

6j.  May  release  or  bar  her  dozcer,  zvhen  entitled  by  a  final  decree 
of  any  court  to  alimony  or  separate  maintenance. 

Statute:  Com.  St.,  p.  3230,  sec.  8c.  —  "Any  married  wo- 
man living  in  a  state  of  separation  from  her  husband  and  entitled 
by  the  final  decree  of  any  court  to  alimony  or  separate  mainte- 
nance, may  by  her  deed  to  him  or  any  other  person,  executed  with 
or  without  his  concurrence,  acknowledged  by  her  in  the  manner 
required  by  law  in  case  of  husband  and  wife  joining  in  a  convey- 
ance of  lands,  release  or  bar  her  dower  in  any  lands  in  this  State 
whereof  her  husband  is  seized  at  the  execution  of  such  deed  or  of 
which  he  may  thereafter  become  seized." 

66.  When  living  separate  by  inrtue  of  the  final  judgment  or  de- 
cree of  any  court,  founded  upon  her  application  for  such 
separation,  she  may  convey,  mortgage  or  dcznse,  etc.,  her 
real  property  except  such  as  came  to  her  by  gift  from  her 
husband,  as  if  unmarried. 

Statute  :  Com.  St.,  p.  3230,  sec.  8a. — "Any  married  woman 
who  is  living  in  a  state  of  separation  from  her  husband,  under  and 
by  virtue  of  the  final  judgment  or  decree  of  any  court,  when  such 
judgment  or  decree  is  founded  upon  her  application  for  such  sep- 
aration, may,  at  any  time  during  the  continuance  of  such  separa- 
tion, convey,  mortgage  and  lease  or  devise  any  interest,  estate  or 
right  that  she  may  have  in  any  real  property,  except  such  as  came 
to  her  by  gift,  through "01:  from  her  said  husband,  in  the  same 
manner  and  with  the  hke  efifect  as  if  she  were  sole  and  unmar- 
ried." 
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d/.  J V hose  husband  neglects  and  refuses  to  support  her,  may,  un- 
der order  of  Chancery,  convey,  mortgage  or  lease,  etc.,  her 
lands,  except  such  as  came  to  her  by  gift  through  or  from 
her  said  husband,  as  if  unmarried. 

Statute:  Com.  St.,  p.  3230,  sec.  8d. — "Any  married  woman 
who  owns  real  property  in  the  State  of  New  Jersey  and  is  hving 
in  a  state  of  separation  from  her  husband,  and  whose  husband 
neglects  and  refuses  to  maintain  and  support  her,  may,  at  any 
time  during  the  continuance  of  such  separation,  neglect  and  re- 
fusal to  support  and  maintain  her,  apply  by  petition  to  the  Court 
of  Chancery  of  this  State,  asking  said  court  to  make  an  order  or 
decree  that,  during  such  separation,  neglect  and  refusal  to  sup- 
port her,  she  may  sell,  convey,  mortgage  or  lease  any  interest,  es- 
tate or  right  that  she  may  have  in  any  such  real  property,  in  the 
same  manner  and  with  like  effect  as  if  she  were  sole  and  unmar- 
ried ;  and  upon  such  notice  to  the  husband,  or  by  publication,  ac- 
cording to  the  law  and  practice  of  said  court  in  case  of  absent  de- 
fendants, as  the  court  may  direct,  and  upon  satisfactory  proof  to 
said  court  that  she  is  living  separate  and  apart  from  her  said  hus- 
band, and  that  he  neglects  and  refuses  to  support  and  maintain 
her,  it  shall  be  lawful  for  said  court  to  decree  or  order  that,  dur- 
ing such  separation,  neglect  and  refusal  to  support  her,  she  may 
sell,  convey,  mortgage  and  lease  any  interest,  estate,  or  right  that 
she  may  have  in  such  real  property,  except  such  as  came  to  her  by 
gift  through  or  from  her  said  husband,  in  the  same  manner  and 
with  the  like  effect  as  if  she  were  sole  and  unmarried  ;  and  that 
any  sale,  conveyance,  mortgage  or  lease  by  her  of  any  interest, 
estate  or  right  which  she  may  have  in  such  real  property,  made 
in  pursuance  of  such  order  or  decree,  shall  pass  any  and  all  such 
interest,  estate  or  right  that  she  may  have  in  such  real  property, 
except  such  as  came  to  her  by  gift  through  or  from  her  said  hus- 
band, in  the  same  manner  and  with  like  eft'ect  as  if  she  were  sole 
and  unmarried." 

68.  May  in  certain  cases  convey,  sell,  mortgage,  etc.,  contingent 
estate  or  interest  in  any  real  property,  except  any  estate 
tJmt  may  have  come  to  her  from  her  husband.  "Extended 
to  any  married  woman,  etc.,  and  having  had  no  issue  the  re- 
sult of  said  marriage''  and  ''may  grant,  sell  and  conz'ey 
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any  real  property  zvhereof  she  may  be  seised  in  fee  simple 
by  deed  of  conveyance  executed  and  delivered  to  her  be- 
fore said  marriage." 

Statute:  Com.  St.,  p.  3233,  sec.  80. — "Any  married  womai) 
who  is  living  in  a  state  of  separation  from  her  husband,  and  who 
now  is  or  hereafter  may  become  entitled  by  gift,  devise,  bequest 
or  descent  to  any  contingent  estate,  or  interest  in  any  real  or  per- 
sonal' property  or  estate,  except  any  estate  that  may  have  come  to 
her  from  her  husband,  may,  without  the  consent  or  concurrence 
of  her  husband,  compound  and  receipt  for,  assign,  convey,  sell, 
mortgage  and  lease  or  devise  any  interest,  estate  or  right  that  she 
may  have  in  any  real  property,  the  same  in  all  cases  where  she 
lawfully  might  if  a  feme  sole;  and  every  release,  receipt,  assign- 
ment, discharge,  agreement,  covenant  or  contract  thereupon  en- 
tered into  by  her  in  regard  to  the  same,  and  to  the  said  real  or 
personal  property,  shall  be  as  valid  and  binding  in  every  respect 
upon  her,  her  heirs,  executors,  administrators  and  assigns,  and 
any  and  all  persons  claiming  under  her,  them  or  either  of  them,  as 
if  she  were  at  the  time  of  entering  into  the  same  a  fenie  sole,  and 
when  duly  executed  and  acknowledged  in  the  manner  provided  by 
law  for  conveyance  of  real  estate,  may  be  recorded  in  the  surro- 
gate's office,  and  whenever  it  relates  to  real  estate,  in  the  clerk's 
or  register's  office  of  the  proper  county  or  counties,  in  the  same 
manner  and  with  like  effect  as  other  receipts  and  discharges  may 
now  be  recorded  therein." 

[Above  provisions  of  the  act,  by  Com.  St..  p.  3233,  sec.  8p.] 
"be  and  the  same  are  hereby  extended  to  any  married  woman  liv- 
ing in  a  state  of  separation  from  her  husband,  and  having  had  no 
'  issue  the  result  of  such  marriage,  and  that  such  married  woman 
may,  without  the  concurrence  of  her  said  husband  or  his  joining 
as  a  party  to  any  deed  of  conveyance,  grant,  sell  and  convey  any 
real  property  whereof  she  may  be  seized  in  fee-simple  by  deed  of 
conveyance  executed  and  delivered  to  her  before  said  marriage." 

6p.  Married  zcoinan,  oivning  lands  situate  zcithin  this  State,  max 
convey  lands  zi'Iiere  husband  is  a  lunatic  or  under  mental 
incapacity,  under  order  of  Court  of  Chancery.  "Court  of 
Chancery  may  enquire  into  merits  of  application  to  make 
such  conveyance."    The  zvord  "convex"  shall  be  so  con- 
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strucd  as  to  include  the  right  to  mortgage.  Further  provi- 
sions concerning  sale  or  exchange  of  lands  by  a  married 
zvouian  whose  husband  is  a  lunatic,  etc.  Court  may  impose 
such  terms  upon  the  conveyance  as  it  shall  deem  advisable. 

Statute:  Com.  St.,  p.  3233,  sec.  8q. — "In  case  any  married 
woman  owning  lands  situate  within  this  State,  shall  desire  to  con- 
vey the  same,  but  shall  not  be  able  to  do  so  by  reason  of  the  lun- 
acy or  other  mental  incapacity  of  her  husband  to  join  with  her  in 
the  execution  of  proper  deeds  of  conveyance  therefor,  it  shall  be 
lawful  for  the  Court  of  Chancery,  upon  petition  filed  for  that 
purpose,  to  direct  that  such  married  woman  may  convey  the  said 
lands  by  deed  or  deeds  executed  by  herself,  without  the  concur- 
rence of  her  husband,  which  deed  or  deeds  of  conveyance  shall 
convey  the  said  lands  free  from  any  claim,  estate  or  right  of  the 
husband  of  such  married  woman,  and  shall  be  an  absolute  bar  to 
any  right  of  curtesy  therein,  in  case  he  shall  survive  her." 

Statute  :  Com.  St.,  p.  3233,  sec.  8r. — "Upon  a  petition  filed  for 
the  purpose  aforesaid,  the  Court  of  Chancery  may,  in  a  summary 
manner,  inquire  into  the  merits  of  the  application,  by  reference 
to  a  master  or  otherwise,  and  in  case  the  said  court  shall  order 
that  such  married  woman  may  convey  her  lands  as  aforesaid, 
said  court  shall  ascertain  the  actual  money  value  of  the  estate  or 
interest  of  the  husband  in  such  lands,  if  any,  by  a  calculation 
based  upon  the  actual  cash  value  of  said  lands,  and  upon  the  ex- 
pectancy of  life  of  the  said  husband  and  wife,  in  the  manner  and 
according  to  the  rules  now  or  hereafter  in  use  in  said  court,  and 
that  the  value  thereof  shall  be  paid  out  of  the  purchase-money  of 
the  said  lands  by  the  purchaser  to  the  committee  or  guardian  of 
said  lunatic  or  incapacitated  husband,  duly  appointed  by  any  com- 
petent court  of  this  State  or  elsewhere,  to  be  held  by  him  as 
part  of  the  estate  of  such  husband,  or  if  there  be  no  such  guardian 
or  committee,  then  such  payment  shall  be  made  to  the  clerk  of 
the  court,  and  that  the  order  of  the  court  shall  specifically  direct 
how  much  money  shall  be  so  paid  and  to  whom  such  payment 
shall  be  made  by  said  purchaser." 

Statute:  Com.  St..  p.  3234,  sec.  8u. — "The  word  'convey'  in 
the  act  to  which  this  is  a  supplement  shall  be  so  construed  as  to- 
include  the  right  to  mortgage,  and  any  decree  or  order  of  the 
Court  of  Chancery  hereafter  made,  pursuant  to  the  provisions  of 
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said  act  and  directing  that  a  married  woman  may  convey  hei 
land  without  the  concurrence  of  her  husband  because  of  his  lun- 
acy or  other  mental  incapacity,  shall  be  so  construed  as  to  include 
the  right  to  mortgage  said  premises." 

Statute:  Com,  St.,  p.  3234,  sec.  8s.  —  "In  case  any  mar- 
ried women  owning  lands  situate  within  this  State  has  sold  or 
shall  be  desirous  of  selling  the  same,  or  any  part  thereof,  for  the 
purpose  of  investing  the  proceeds  thereof  in  other  lands  in  this 
State,  or  has  exchanged  or  shall  be  desirous  of  exchanging  the 
same,  or  any  part  thereof,  for  other  lands  of  equal  value  in  this 
State,  but  shall  not  be  able  to  convey  her  said  lands  so  sold  or  ex- 
changed, or  intended  so  to  be,  by  reason  of  the  inability  of  her 
husband,  through  lunacy  or  other  mental  incapacity,  to  join  with 
her  in  the  execution  of  proper  deeds  of  conveyance  therefor,  it 
shall  and  may  be  lawful  for  the  Court  of  Chancery,  upon  petition 
filed  for  that  purpose  and  upon  satisfactory  proof  of  the  truth  of 
the  allegations  therein  contained,  to  make  an  order  confirming 
or  authorizing  such  sale  or  exchange,  and  directing  that  such 
married  woman  may  convey  her  lands  so  sold  or  exchanged  by 
deed  or  deeds  executed  by  herself,  without  the  concurrence  of 
her  husband,  which  deed  or  deeds  of  conveyance  shall  convey  her 
said  lands  free  from  any  claim,  estate  or  right  of  the  husband  of 
such  married  woman,  and  shall  be  an  absolute  bar  to  any  right 
of  curtesy  therein  in  case  he  shall  survive  her." 

Statute:  Com.  St.,  p.  3234,  sec.  8t.  —  "Upon  making  the 
order  aforesaid  it  shall  not  be  necessary  for  said  court  to  ascertain 
the  actual  money  value  of  the  estate  or  interest  of  the  husband 
in  such  lands,  if  any,  or  to  direct  any  sum  to  be  paid  out  of  the 
purchase-money  of  the  said  lands  by  the  purchaser  to  the  com- 
mittee or  guardian  of  said  lunatic  or  incapacitated  husband,  or 
to  the  clerk  of  the  court,  as  required  by  the  second  section  of 
the  act  to  which  this  is  a  supplement ;  but  in  making  such  order 
the  court  may  impose  such  terms  or  conditions  as  it  shall  deem 
advisable." 

JO.     Married  men  or  ivomen  living  in  a  state  of  separation,  for 
more  than  sci'en  years  immediately  preceding  the  applica- 
tion herein  proinded  for,  may  he  authorised,  on  petition  to 
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Chancellor,  to  convey,  mortgage,  etc.,  real  estate,  except 
such  real  estate  as  came  to  him  or  her  by  gift  through  or 
from  the  other. 

Statute:  Com.  St.,  p.  3231,  sec.  8h. — "Any  married  man  or 
woman  owning  real  estate  in  this  State,  and  who  have  Hved  in  a 
state  of  separation  from  each  other  for  more  than  seven  years  im- 
mediately preceding  the  application  herein  provided  for,  may  ap- 
ply by  petition  to  the  Chancellor  for  an  order  authorizing  svich 
married  man  or  woman  to  convey  or  mortgage  said  real  estate, 
and  the  Chancellor  may,  upon  due  proof  taken,  order  that  such 
married  man  or  woman  be  authorized  to  convey,  mortgage,  lease 
or  devise  any  interest,  estate,  or  right  that  he  or  she  may  have 
in  any  real  property  with  like  effect  as  if  he  or  she  were  sole  and 
unmarried ;  provided,  that  such  authority  to  convey  shall  not  per- 
mit the  conveyance  or  mortgaging  any  real  estate  which  came  to 
him  or  her  by  gift  through  or  from  the  other." 

71.     A  married  zvoiiian  whose  linsband  is  a  fugitive  from  jus- 
tice, may  convey,  etc.,  property. 

Statute:  Com.  St.,  p.  3232,  sec.  8n. — ''Any  married  woman 
who  owns  real  property  in  the  State  of  New  Jersey,  and  whose 
husband  shall  have  been  a  fugitive  from  justice  for  a  period  of 
three  years  or  more  at  the  time  of  making  the  application  here- 
inafter provided  for,  during  all  of  which  time  she  shall  have  lived 
in  a  state  of  separatioii  from  him,  may,  at  any  time  during  the 
continuance  of  such  separation,  apply  by  petition  to  the  Court 
of  Chancery  of  this  State,  asking  said  court  to  make  an  order  or 
decree  that  during  such  separation  she  may  sell,  convey,  mortgage 
or  lease  any  interest,  estate  or  right  she  may  have  in  any  such 
real  property  in  the  same  manner  and  with  like  effect  as  if  she 
were  sole  and  unmarried ;  and  upon  notice  by  publication,  accord- 
ing to  the  law  and  practice  of  said  court  in  case  of  absent  defend- 
ants, as  the  court  may  direct,  and  upon  satisfactory  proof  to  the 
court  that  her  said  husband  is  a  fugitive  from  justice,  and  that 
she  is  living  separate  and  apart  from  her  said  husband,  it  shall  be 
lawful  for  said  court  to  decree  or  order  that  during  such  separa- 
tion she  may  sell,  convey,  mortgage  and  lease  any  interest,  estate 
or  right  she  may  have  in  such  real  property ;  and  that  any  sale, 
conveyance,  mortgage  or  lease  by  her  of  any  interest  or  right 
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which  she  may  have  in  such  real  property,  made  in  pursuance  of 
such  order  or  decree,  shall  pass  any  and  all  such  interest,  es- 
tate or  right  that  she  may  have  in  such  real  property." 

^2.  When  husband  or  icifc  is  declared  to  be  dead,  the  other  may 
assign,  convey,  sell,  mortgage  and  lease  or  deznse  any  inter- 
est he  may  have  in  any  real  estate,  free  and  clear  of  any 
estate  by  curtesy  or  dozver. 

Statute:  P.  L.  191 1,  p.  539.  sec.  2. — "Whenever  any  person 
shall  have  been  declared  to  be  dead  under  the  provisions  of  the 
first  section  of  this  act,  it  shall  be  lawful  for  any  person  or  per- 
sons owning  an  estate  in  fee  or  other  interest  in  any  real  estate 
which  would  have  been  subject  to  an  estate  by  the  curtesy  or 
dower  of  any  such  person  so  declared  to  be  dead,  if  living,  said 
person  or  persons  may  assign,  convey,  sell,  mortgage  and  lease 
or  devise  any  interest,  estate  or  right  that  he,  she  or  they  may 
have  in  any  real  estate,  free  and  clear  of  any  estate  by  the  curtesy 
or  dower  of  any  such  person  so  declared  to  be  dead ;  and  everj' 
deed,  release,  receipt,  assignment,  discharge  or  covenant  for  the 
sale,  lease,  release,  assignment,  discharge,  or  conveyance  of  the 
said  real  estate  or  any  interest  therein,  heretofore  or  hereafter 
made,  when  duly  executed  and  acknowledged  in  the  manner  pro- 
vided by  law  for  the  conveyance  of  real  estate,  shall  be  free  and 
clear  of  any  estate  by  the  curtesy  or  dower  therein  of  such  person 
so  declared  to  be  dead." 

75.  At  common  lazv  a  feme  covert  had  no  capacity  to  convey 
lands  by  a  pozver  of  attorney. 

Case:  Administrators  of  Earle  v.  Earle,  20  N.  J.  L.  360  (Sup. 
Ct.  1845). — "I  am  of  opinion  that  it  is  immaterial  whether  the 
letter  of  attorney,  from  William  L.  Earle  and  Harriet,  his  wife, 
was  a  joint  or  a  joint  and  several  power.  .  .  .  Whatever  it 
was  in  form,  in  legal  effect  it  was  only  his  letter  of  attorney.  So 
far  as  respects  his  wife,  it  was  a  nullity.  She  could  not  sell  her 
own  lands,  or  bar  her  dower  in  her  husband's,  by  letter  of  attor- 
ney. A  deed  made  in  pursuance  of  this  letter,  it  having  been  duly 
proved  and  recorded,  would  have  passed  the  title  of  William 
L.  Earle,  if  he  had  any." 
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7^.  By  statute,  her  conveyance  is  effectual,  zvhen  made  in  pursu- 
ance of  any  letter  of  attorney  in  zvhich  she  joined  with 
her  husband;  or,  when  executed  by  her  and  her  husband's 
duly  constituted  attorney. 

Statute:  Com.  St.,  p.  1549,  sec.  40. — "Any  conveyance  hereto- 
fore or  hereafter  made  by  virtue  and  in  pursuance  of  any  letter  of 
attorney  for  the  sale,  conveyance,  assurance,  acquittance  or  re- 
lease of  any  lands,  tenements  or  hereditaments  or  other  property, 
or  interest  therein,  executed  by  any  married  woman  who  joins 
with  her  husband  in  executing  such  letter  of  attorney,  shall  be  as 
effectual  to  pass  any  inchoate  right  of  dower  or  estate  in  dower 
or  other  estate  or  right  of  the  said  married  woman  as  if  she  were 
a  feme  sole  and  unmarried ;  provided,  such  letter  of  attorney 
shall  have  been  or  be  acknowledged  and  such  acknowledgment 
certified  in  the  manner  in  this  act  prescribed  for  the  acknowledg- 
ments of  deeds  of  conveyance  by  a  married  woman." 

Statute:  Com.  St.,  p.  1548,  sec.  39a. — "Any  deed  or  deeds  of 
conveyance  of  the  lands  of  any  married  woman  heretofore  or 
hereafter  made,  acknowledged  and  delivered  by  her  in  which  the 
husband  of  such  married  woman  joined  or  shall  join  by  attorney 
duly  constituted  by  power  of  attorney  executed  by  the  husband 
authorizing  such  attorney  to  join  in  the  conveyance  of  the  lands 
of  the  wife,  shall  be  as  good  and  effectual  to  pass  the  estate  of  the 
said  married  woman  as  if  her  husband  had  personally  joined  in 
the  making,  execution  and  delivery  of  such  deed  or  deeds." 


CHAPTER  IX 

Creditors 

75.     A  wife  may  induce  her  husband  to  prefer  her  as  his  creditor, 
when  her  object  is  merely  to  secure  herself. 

Case:  Knickerbocker  Trust  Co.  v.  Carhart,  71  N.  J.  Eq.  505- 
507  (Chan.  1906). — "Against  this  result  counsel  for  complainants 
.  .  .  urges  that  the  court,  in  dealing  with  the  case,  should 
take  into  consideration  the  result  of  a  decree  in  favor  of  the  de- 
fendant, namely,  that  the  entire  fortune  of  the  husband  will  be- 
come vested  in  the  wife,  resulting  in  his  having  the  substantial 
benefit  of  it.  The  point  is  not  without  force,  but  I  think  it  is  not 
sufficient  to  alter  the  result.  The  original  settlement  by  the  hus- 
band of  most  of  his  property  upon  his  wife  was  made  at  a  time 
when  he  neither  had  any  creditors  nor  expected  to  have  any. 
He  did  not  contemplate  entering  upon  any  hazardous  pecuniary 
enterprises,  and  he  did  not,  in  fact,  enter  upon  any  until  1904, 
more  than  ten  years  after  the  settlement,  when  he  was  drawn  in- 
to this  railroad  syndicate,  and  then  only  upon  being,  as  he  sup- 
posed, indemnified.  It  does  not  appear  that  he,  at  any  time,  held 
himself  out  as  or  put  on  the  least  appearance  or  assumption  of 
being  a  man  of  property.  The  situation  of  the  title  of  all  the 
property  which  he  owned  or  ever  had  owned  appeared  clearly  by 
the  public  records.  In  fact,  the  title  to  the  land  settled  on  the 
wife  shortly  after  their  marriage  was  not  attacked  by  the  com- 
plainant, nor  indeed  could  it  be  with  the  least  prospect  of  suc- 
cess. .  .  .  Again  complainant's  counsel  argues  that  the  con- 
veyance in  question  [to  prefer  his  wife  as  creditor]  cannot  stand 
because  it  was  made  for  the  purpose  of  defeating  the  complain- 
ant's claim.  Leaving  out  of  view  the  circumstance  that  it  Was 
supposed  that  the  husband  would  be  protected  against  that  claim 
by  his  indemnifying  friends,  there  is  nothing  to  show  that  the  ob- 
ject of  the  wife  in  the  transaction  reached  any  farther  than  the 
securing  herself.  She  may,  indeed,  have  been  aware  that  the 
result  of  so  securing  herself  would  be  to  defeat  the  complainant's 
claim,  but  that  condition  of  mind  is  not  sufficient  to  defeat  the 
conveyance.     This   principle   is    fundamental.       Otherwise     few 


gG  Married  Women  in  New  Jersey 

deeds  made  to  give  a  friendly  creditor  priority  could  stand  against 
other  creditors.  Clearly  the  argument  put  forward  by  counsel 
for  complainant  would  lead  to  the  abrogation  of  the  well-estab- 
lished rule  in  New  Jersey  that  a  debtor  may  prefer  a  creditor. 
The  present  case  is  entirely  distinct  from  that  class  of  cases  of 
which  Green  v.  Tantum,  19  N.  J.  Eq.  105 ;  S.  C,  21  N.  J.  Eq. 
364,  is  an  example,  where  the  conveyance,  though  founded  upon 
an  actual  and  full  consideration,  is  part  of  a  scheme  to  enable  the 
debtor  to  withdraw  his  property  from  the  reach  of  his  creditors 
and  enjoy  it  himself.  .  .  .  It  is  true  that  the  result  of  sustain- 
ing this  conveyance  will  probably  be  to  enable  the  husband,  as  a 
member  of  his  wife's  household,  to  enjoy,  so  to  speak,  the  life  es- 
tate which  otherwise  would  go  to  the  creditor.  But  against  that 
consideration  comes  in  the  other  result,  namely,  that  it  will  en- 
able the  wife  to  enjoy  what  she  has  paid  for  and  justly  acquired, 
and  from  the  enjoyment  of  which  a  contrary  decision  would  de- 
prive her  during  her  husband's  life-time.  The  fact  that  the  hus- 
band will  probably  remain  a  member  of  his  wife's  household  does 
not,  and,  in  my  judgment,  should  not,  deprive  her  of  the  right  to 
enjoy  her  own." 


CHAPTER  X 

Debts 

76.  Though   a   wife   is   personally   liable,   her   husband  is    not,    for   her 

ante-nuptial    debts ;    nor    for   her    post-nuptial    debts,    coiTtracted  by 
her  in   her  own  name. 
"]"].     A  wife's  property  is  not  subject  to  the  debts  of  her  husband. 

78.  A  wife  may  pay  her  husband's  debts;    and,  having  paid  them,  can- 

not repudiate  said  payment. 

79.  A  wife  may,  with  her  husband,  except  as  to  her  then  existing  cred- 

itors, voluntarily  mortgage  her  property  to  secure  his  debt. 

80.  Where   the    mortgagee   knows   that   she   is   a  mere    surety   for   her 

husband,  she  is  entitled  to  the  rights  and  privileges  of  a  surety. 

^6.  Though  a  wife  is  personally  liable,  her  husband  is  not,  for 
her  ante-nuptial  debts;  nor  for  her  post-nuptial  debts,  con- 
tracted by  her  in  her  ozvn  name. 

Statute  :  Com.  St.,  p.  3235,  sec.  10. — "A  husband  shall  not,  by 
reason  of  any  marriage  which  shall  take  place  after  this  act  has 
come  into  operation,  be  liable  for  the  debts  of  his  wife,  contracted 
before  marriage ;  nor  shall  a  husband  be  liable  for  any  debts  of 
his  wife  hereafter  contracted  by  her,  in  her  own  name,  after 
marriage ;  but  the  wife  shall  be  liable  to  be  sued  in  her  own  name, 
separately  therefor,  and  any  property  belonging  to  her  shall  be 
liable  to  satisfy  such  debt,  in  the  same  manner  as  if  she  were  un- 
married." [But  that  such  act  or  contract  cannot  impair  or  afifect 
her  husband's  right  by  curtesy,  see  sec.   145,  infra]. 

77.  A  zvife's  property  is  not  subject  to  the  debts  of  her  husband. 

Statute:  Com.  St.,  p.  3238,  sec.  15. — 'Tn  all  cases  in  this  act 
in  which  property,  things  in  action,  or  other  rights  or  interests,  are 
herein  declared  to  be  the  separate  property  of  a  married  woman, 
such  property,  things  in  action,  and  rights  and  interests  shall  not 
be  subject  to  the  disposal  of  her  husband,  nor  liable  for  his  debts." 

y8.  A  zvife  may  pay  her  husband's  debts;  and  having  paid  them, 
cannot  repudiate  said  payment. 

Case:  Warwick  v.  Lawrence.  43  X.  J-  Eq.  183  (Err.  and  App. 
1887). — "Regarding  the  fund  in  question  as  her  exclusive  prop- 
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erty,  the  transaction,  in  substance  and  effect,  was  an  application 
by  her  of  such  moneys  in  satisfaction  of  the  debts  of  her  hus- 
band, and  there  is  nothing  in  the  law  of  this  State  that  forbids  a 
married  woman  from  making  such  a  disposition  of  her  property. 
.  .  .  .  When  this  bill  was  filed  the  agreement  of  the  complain- 
ant had  been  for  a  long  time  completely  executed ;  the  moneys  in 
question  had  been  collected  by  Warwick,  and  by  virtue  of  the 
agreement  of  the  complainant  had  been  applied  in  payment  of  the 
debts  due  from  her  and  from  her  husband,  and  the  question  to 
be  decided,  therefore,  is  whether  after  such  complete  execution 
of  her  contract  she  can  abrogate  her  consent  and  reclaim  the 
moneys.  We  see  nothing  in  the  statute  nor  in  the  general  prin- 
ciples of  jurisprudence  that  appears  to  indicate  the  existence  of  a 
power  so  unnecessary  for  the  reasonable  protection  of  the  mar- 
ried woman,  and  which  would  be  so  liable  to  abuse.  A  married 
woman  cannot  bind  herself  to  pay  the  debts  of  another,  but  she 
can  pass  over  her  money  or  property  for  that  purpose,  and  it 
cannot  reasonably  be  contended  that  after  the  doing  of  that  act 
she  can  at  will  avoid  it.  In  the  present  instance,  Mrs.  Lawrence, 
the  complainant,  could  at  any  time  before  the  receipt  of  these 
moneys  by  Warwick  have  revoked  his  authority,  on  the  basis  of 
its  not  being  binding  upon  her  so  long  as  it  was  executory ;  but 
by  permitting  it  to  remain  in  full  force  until  after  the  collection 
had  been  made  and  the  funds  applied  to  the  payment  of  the  debts 
of  her  husband,  such  payments  became  her  payments,  and  she 
cannot  now  repudiate  them.  The  difference  between  the  execu- 
tory contract  of  a  married  woman  and  one  that  is  executed  is  il- 
lustrated in  the  case  of  a  bond  and  mortgage  given  by  her  to  se- 
cure the  debt  of  another  person ;  the  contract  in  the  bond,  being 
executory,  cannot  be  enforced  against  her,  but  the  conveyance  by 
the  mortgage  being  executed,  her  title  can  be  foreclosed  in  equity, 
as  has  been  frequently  decided  by  the  courts  of  this  State.  The 
result,  therefore,  is  that,  inasmuch  as  the  moneys  in  suit  were  re- 
ceived by  Warwick  and  applied  by  him  with  the  consent  of  the 
complainant  to  the  payment  of  the  debts  of  her  husband,  they 
cannot  be  reclaimed  by  the  complainant."  [See  also.  Walker  v. 
Dixon  Crucible  Co.,  47  N.  J.  Eq.  344  (Chan.  1890)  where  a  wife 
assigned  stock,  practically,  as  a  collateral  security  for  her  hus- 
band's debt.    Treated  as  an  executed  gift.] 
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'j().  A  married  zvoman  may,  zvith  her  husband,  except  as  to  her 
then  existing  creditors,  voluntarily  mortgage  her  property 
to  secure  his  debt. 


Case:  Campbell  v.  Tompkins,  32  N.  J.  Eq.  172  (Chan.  i< 
affirmed  33  N.  J.  Eq.  362,  Err.  qnd  App.  1880). — "It  cannot  be 
doubted  that  even  now  a  valid  mortgage  can  be  given  where  no 
valuable  consideration  exists.  Otherwise,  the  absolute  control  of 
the  owner  over  his  property  is  taken  away,  for  he  would  not  be 
permitted  to  give  it  away  in  his  life-time  by  deed.  The  mere 
fact  that  there  was  no  consideration  would  not  now  render  the 
mortgage  invalid.  A  mortgage  may  be  sustained  as  against  all 
except  creditors  whose  claims  existed  at  the  time  of  giving  it, 
although  it  was  intended  merely  as  a  gift ;  and,  when  executed  and 
delivered,  it  is  as  valid  as  if  it  were  based  upon  a  full  considera- 
tion, and  it  is  not  open  to  the  objection  that  it  is  a  voluntary  ex- 
ecutory agreement,  but  it  may  be  enforced  according  to  its  terms 
as  an  executed,  conditional  transfer  of  the  real  estate  mortgaged. 
.  .  .  The  voluntary  mortgage  by  the  wife  of  her  land  to  secure 
the  payment  of  her  husband's  bond  is  binding  upon  her  not  only 
so  far  as  the  loan  is  concerned,  but  as  to  the  debt  voluntarily  cre- 
ated by  him  against  himself  and  arising  from  a  merely  moral  ob- 
ligation which  he  acknowledged  without  demand  or  even  solicita- 
tion, but  solely  from  his  sense  of  justice.  A  married  woman 
may,  with  her  husband,  mortgage  her  land  to  secure  the  payment 
of  the  debt  of  her  husband  or  of  any  other  person,  for  the  pay- 
ment of  which  she  is  in  no  way  liable  and  in  which  she  has  no  in- 
terest. Jones  on  Mortg.  sec.  113.  And  her  mortgage,  given  to 
secure  the  payment  of  the  bond  of  her  husband,  will  not  be  re- 
garded as  having  no  validity  or  binding  effect  simply  because  the 
consideration  of  the  bond  is  an  obligation  merely  moral  and  not 
enforceable  at  law  or  in  equity."  [Cases  collected  in  Merchant  v. 
Thompson,  34  N.  J.  Eq.  74]. 

Case:  Butterfield  v.  Okie,  36  N.  J.  Eq.  484  (Chan.  1883).— 
"Stated  plainly,  what  the  vendee  has  attempted  to  do  is  this :  to 
give  the  lands  which  she  purchased  of  the  complainant,  and  for 
which  she  has  not  paid  a  penny,  to  her  husband,  by  mortgaging 
them  to  her  husband's  creditor.  The  mortgagee,  in  such  a  case, 
stands  simply  as  the  donee  of  the  wife,  having  no  higher  or  great- 
er equity  than  she  had.    Between  such  a  mortgagee  and  the  ven- 
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dor  of  the  lands,  there  can  be  no  comparison  of  equities,  for  the 
mortgagee  is  absolutely  without  any.  He  stands  simply  as  donee 
of  the  lands,  and  according  to  the  uniform  course  of  judicial 
opinion  on  this  subject,  takes  the  land  subject  to  the  rights  of  the 
vendor." 

{ 

80.     But  zvJiere  the  mortgagee  knows  that  she  is  a  mere  surety, 

she  is  entitled  to  the  rights  and  privileges  of  a  surety. 

Case:  McFillin  v.  Hoffman,  42  N.  J.  Eq.  145  (Chan.  1886).— 
"This  suit  was  brought  to  foreclose  a  mortgage  given  by  Edmund 
Hoffman  and  his  wife  to  the  Camden  Mutual  Insurance  Company, 
upon  land  in  Gloucester  City,  part  of  which  was  owned  by  Hoff- 
man and  the  rest  by  his  wife  in  her  own  right,  as  her  separate  es- 
tate. Before  the  principal  of  the  mortgage  became  due,  the  com- 
pany released,  at  Hoffman's  request,  without  consideration,  and 
merely  for  his  accommodation,  and  without  his  wife's  knowledge 
or  consent,  part  of  his  land.  The  company  subsequently  assigned 
the  mortgage  to  the  complainant.  .  .  .  The  company  there- 
fore knew  that  Mrs.  Hoffman  mortgaged  her  separate  estate  to 
secure  the  payment  of  her  husband's  debt.  As  before  stated,  the 
release  was  given  without  consideration  and  without  her  knowl- 
edge or  consent.  The  company  knew  that  she  held  the  relation  of 
a  surety  for  her  husband  in  the  matter.  A  wife  who  joins  with 
her  husband  in  a  mortgage  of  her  own  property  to  secure  his  debt 
or  the  payment  of  money  loaned  to  him,  is  the  surety  merely  of 
her  husband,  and  is  entitled  to  all  the  rights  and  privileges  of  a 
surety.  Hanford  v.  Bockee,  5  C.  E.  Gr.  loi  ;  Vartie  v.  Under- 
wood, 18  Barb.  561 ;  Neimcewicz  v.  Gahn.  3  Paige  614:  S.  C,  ii 
Wend.  312 ;  Hawley  v.  Bradford,  9  Paige  200 ;  Clancy  Mar.  Worn. 
589.  To  the  extent  of  the  value  of  the  property  released  the  debt 
must,  in  this  case,  as  between  the  creditor  and  the  surety,  be 
held  to  be  paid." 


CHAPTER  XI 

Disability 

8i.  A  wife  of  one  standing  in  a  relation  of  confidence  tozvards 
a  property  can  obtain  no  advantage  in  regard  to  it,  unless 
she  proves  that  her  action  zvas  independent  and  in  good 
faith. 

Case:  [Part  of  Syllabus  in  Kirkpatrick  v.  Corning,  48  N.  J. 
Eq.  302,  Err.  and  App.  1891]. — "The  rule  which  prevents  one 
standing  in  a  relation  of  confidence  towards  a  property,  such  as 
mortgagee,  co-tenant,  receiver,  trustee  or  vendor  in  possession 
pending  contract  of  sale,  from  taking  to  himself  the  renewal  of 
a  lease  of  essential  value  to  it,  or  obtaining  other  special  advantage 
in  regard  to  it,  extends  to  the  wife  of  such  person,  unless  she 
proves  that  her  action  was  independent  and  in  good  faith." 


CHAPTER  XII 

Divorce 
S2.     Causes  for  divorce. 

Statute  :  Com.  St.,  p.  2023,  sec.  2. — "2.  Divorces  from  the 
bond  of  matrimony  may  be  decreed  for  the  following  causes :  I. 
Adultery  by  either  of  the  parties ;  II.  Willful,  continued  and  ob- 
stinate desertion  for  the  term  of  two  years. 

"3.  Divorces  from  bed  and  board  may  be  decreed  for — I.  Adul- 
tery by  either  of  the  parties ;  11,  Willful,  continued  and  obstinate 
desertion  for  the  term  of  two  years ;  III.  Extreme  cruelty  in 
either  of  the  parties. 

"In  all  cases  of  divorce  from  bed  and  board,  the  court  may  de- 
cree a  separation  forever  thereafter,  or  for  a  limited  time,  as 
shall  seem  just  and  reasonable,  with  a  provision  that  in  case  of  a 
reconciliation  at  any  time  thereafter  the  parties  may  apply  for  a 
revocation  or  suspension  of  the  decree,  and  upon  such  application 
the  court  shall  make  such  order  as  may  seetn  just  and  reasonable." 

.["The  contract  of  marriage  is  tripartite,  the  husband,  the  wife 
and  the  State  being  the  parties  thereto ;  and  it  can  neither  be  en- 
tered into  nor  dissolved  except  by  the  consent  of  and  in  the  man- 
ner prescribed  by  the  State,"  Summerbell  v.  Summerbell,  37  N.  J. 
Eq.  605  (Err.  and  App.  1883).  Consult  "New  Jersey  Divorce 
Practice,"  by  Biddle]. 

Statute:  Com.  St.,  p.  2029,  sec.  4. — "4.  The  Court  of  Chan- 
cery shall  have  jurisdiction  of  all  causes  of  divorce  or  nullity  and 
of  alimony  and  maintenance  by  this  act  directed  and  allowed." 

Case:  Boyce  v.  Boyce,  23  N.  J.  Eq.  349  (Chan.  1873;  af- 
firmed, 24  N.  J.  Eq.  588,  Err.  and  App.  1874). — "A  man  cannot 
desert  his  wife  because  she  is  extravagant,  or  lazy,  or  swears,  or 
uses  coarse  language,  or  is  sickly,  fretful,  or  of  violent  temper; 
or  because  she  wreaks  her  temper,  or  showers  her  coarse  or  pro- 
fane language  upon  him,  and  thus  makes  his  life  uncomfortable. 
Incompatibility  of  temper  has  not  as  yet,  in  New  Jersey,  been 
made  by  law  a  ground  of  divorce  or  for  desertion." 


CHAPTER  XIII 

Duress 

7'^^^a.     Threat  by  husband  to   kill  himself  does  not  amount  to 
duress.   Duress  defined. 

Case:  Wright  v.  Remington,  41  N.  J.  L.  53  (Sup.  Ct.  1879). — 
"These  grounds  [of  duress]  were  stated  in  the  case  of  Sooy  ads. 
State,  9  Vroom  329,  and  a  repetition  of  them  here  would  be  profit- 
less. The  language  in  the  opinion  in  that  case,  although  used  in 
reference  to  the  avoidance  of  a  bond,  is  applicable  to  the  avoid- 
ance of  any  contract,  sealed  or  unsealed.  .  .  .  There  was  no 
imprisonment  of  the  woman  or  threat  of  imprisonment.  There 
was  no  threatened  injury  to  her  person.  The  inference  was,  that 
her  husband  threatened  not  to  injure  her,  but  to  kill  himself. 
.  ^.  .  There  is  no  trace  of  a  doctrine  that  the  threat  of  a  hus- 
band against  himself  will  avoid  the  contract  of  his  wife,  or  con- 
versely, and  such  a  rule  would  lead  to  an  instability  in  that  class 
of  contracts  which  would  be  vicious." 

Case:  Sooy  ads.  State,  38  N.  J.  L.  329  (Sup.  Ct.  1876). — "It 
seems  to  me  that  if  we  look  only  to  legal  principles  as  they  are 
found  in  the  common  law,  it  will  be  manifest  that  no  act  of  extor- 
tion that  falls  short  of  duress,  will  avoid  a  sealed  instrument. 
What  duress  is  has  been  plainly  expressed  in  the  decisions  of  the 
courts,  and  by  the  elementary  writers.  Sir  William  Blackstone 
divides  it  into  two  parts ;  first,  duress  of  imprisonment,  w^here  a 
man  actually  loses  his  liberty ;  and  second,  per  minas,  of  which 
four  instances  are  enumerated  by  Lord  Coke;  ist,  fear  of  loss  of 
life;  2d,  of  member;  3d,  of  mayhem;  4th,  of  imprisonment.  To 
constitute  the  defence  the  imprisonment,  threatened  or  inflicted, 
must  be  unlawful.  Aleyn  92;  Bull.  N.  P.  172.  It  will  not  do  if 
the  threats  are  directed  to  the  burning  of  houses  or  the  destruc- 
tion of  goods,  Co.  Litt.  253,  b.  Baron  Parke  in  Atlee  v.  Back- 
house, 3  M.  &  W.  650,  says :  'The  law  is  clear,  although  there  are 
some  cases  in  Viner's  Abridgement  to  the  contrary ;  that  in  or- 
der to  avoid  a  contract  by  reason  of  duress,  it  must  be  duress  of 
a  man's  person,  not  of  his  goods ;  and  it  is  so  laid  down  in  Shep. 
Touch.  61.'" 

[The  ability  to  execute  such  threats  must  be  present.  Van  De- 
venter  V.  Van  Deventer,  46  N.  J.  L.  462,  Sup.  Ct.  1884]. 


CHAPTER  XIV 

Enticing  Away  of  Feme  Covert's  Husband 

5*j.  P.  L.  1906,  p.  52^,  Cli.  24S,  conferred  on  a  zvife  a  legal  rem- 
edy for  the  enticing  azvay  of  her  husband  and  the  aliena- 
tion of  his  affections,  zvJiich  she  may  pursue  alone. 

Case:  Sims  v.  Sims,  79  N.  J.  L.  578  (Err.  and  App.  1910). — 
"The  suit  was  instituted  to  recover  damages  from  defendants  for 
maliciously  enticing  away  the  plaintiff's  husband,  and  thereby 
alienating  from  her  his  affections.  .  .  .  The  plaintiff  bases 
her  right  to  sue  upon  an  act  passed  in  1906,  entitled  'An  act  for 
the  protection  and  enforcement  of  the  rights  of  married  women' 
P.  L.  1906,  p.  525  [Com.  St.,  p.  3236,  sec.  12a].  The  act  provides 
that  'Any  married  woman  may  maintain  an  action  in  her  own 
name  and  without  joining  her  husband  therein,  for  all  torts  com- 
mitted against  her,  or  her  separate  property,  in  the  same  man- 
ner as  she  lawfully  might  if  a  feme  sole;  provided,  however,  that 
this  act  shall  not  be  so  construed  as  to  interfere  with  or  take 
away  any  right  of  action  at  law  or  in  equity  now  provided  for  the 
torts  above  mentioned.'  The  second  section  provides  that  'Any 
action  brought  in  accordance  with  the  provisions  of  this  act  may 
be  pro'secuted  by  such  married  woman  separately  in  her  own 
name  and  the  non-joinder  of  her  husband  shall  not  be  pleaded  in 
any  such  action.'  It  is  urged  in  support  of  the  demurrer  that  this 
act  created  no  new  right  of  action  in  behalf  of  the  married  wo- 
man, and  that  at  common  law  no  right  of  action  existed  for  the 
tort  alleged  in  this  declaration,  and  this  construction  of  the  act 
was  adopted  by  the  Supreme  Court.  ...  In  its  early  stages 
the  common  law  notoriously  enveloped  the  identity  of  the  wife 
and  all  her  possessions  in  the  personality  of  the  husband ;  and  as 
late  as  Alpaugh  v.  Wilson,  7  Dick,  Rep.  589,  the  doctrine,  'that  the 
rule  of  the  common  law  that  the  husband  and  wife  are  to  be  re- 
garded as  one  person'  was  held  not  to  have  been  abrogated  by 
legislation  up  to  that  period  [1894]  in  this  State.  That  the  right 
of  consortium  was  recognized  by  the  common  law  as  an  existing 
right  in  the  rnarried  woman,  however,  but  incapable  of  enforce- 
ment owing  to  the  common  law  doctrine  of  identity  of  personality, 
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is  made  clear  by  Blackstone,  who,  in  his  third  volume  dealing  with 
'Private  Wrongs,'  mentions  a  class  in  which  the  common  law, 
failing  to  provide  a  remedy,  recognized  the  right  of  the  ecclesiasti- 
cal courts,  or  their  successor,  to  administer  redress,  not  'for  the 
reformation  of  the  party  injuring  but  for  the  sake  of  the  party 
injured,  to  make  him  a  satisfaction  and  redress  for  the  damages 
which  he  has  sustained.'  3  Bl.  Com.  87.  Under  this  general  topic 
the  learned  commentator  treats  of  'Matrimonial  causes,  or  in- 
juries respecting  the  rights  of  marriage,'  and  says :  'The  suit  for 
the  restitution  of  conjugal  rights  is  also  another  species  of  matri- 
monial causes,  which  is  brought  whenever  either  the  husband  or 
wife  is  guilty  of  the  injury  of  subtraction  or  lives  separate  from 
the  other  without  any  sufficient  reason  ;  in  which  case  the  ecclesi- 
astical jurisdiction  will  compel  them  to  come  together  again.' 
Ibid,  94.  This  recognition  by  the  common  law  of  the  fact  that  the 
loss  of  consortium  was  an  injury  to  the  wife,  and  that  its  en- 
forcement was  her  right,  and  the  corresponding  failure  on  the 
other  hand  to  provide  her  with  a  legal  remedy  for  the  tort,  is 
properly  definitive  of  her  status  at  common  law  and  places  that 
branch  of  legal  learning  upon  its  proper  footing.  From  which  it 
follows  that  if  at  any  time  the  legislature  should  remove  the  com- 
mon law  impediment  as  to  remedy,  the  right  existing  is  thus  made 
capable  of  enforcement  under  the  remedial  code.  21  Cyc.  1617, 
and  cases  cited.  .  .  .  [Here  follows  quite  exhaustive  citation 
of  cases  and  text  books,  and  analysis  of  Hodge  v.  Wetzler,  69  N. 
J.  L.  490,  Sup.  Ct.  1903].  Three  states  alone  have  been  classified 
as  denying  the  existence  of  the  right.  .  .  .  The  question,  there- 
fore, presented  in  this  case,  in  the  light  of  the  act  of  1906,  is  res 
nova,  and  the  conclusion  we  have  reached  is  supported  by  the 
great  weight  of  authority.  That  this  act  was  intended  to  confer  the 
power  upon  a  married  woman  to  protect  and  enforce  her  rights,  is 
the  specific  announcement  contained  in  its  title.  The  body  of  the 
act  declares  that  she  may  maintain  an  action  as  a  feme  sole  might 
lawfully  do,  and  without  joining  her  husband  therein  for  all  torts 
committed  against  her  or  her  property.  Keeping  in  mind  the  old 
law  and  the  existing  mischief,  it  becomes  manifest  that  the  legis- 
lative intent  which  inspired  this  remedial  measure  could  have 
been  only  a  desire  to  confer  upon  the  married  woman  that  equal- 
ity of  remedy  as  an  independent  suitor  which  would  enable  her  to 
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vindicate  her  right  in  personam  for  a  tort  committed  against  her, 
and  thus  remedy  the  inequality  to  which  she  was  subjected  by  the 
common  law.  The  judgment  of  the  Supreme  Court  should  be 
reversed  and  judgment  entered  in  favor  of  the  plaintiff,  quod  re- 
cuperet" 


CHAPTER  XV 
Estates  Held  by  the  Entirety 

84.  To  create  an  estate  by  the  entirety,  the  grantees  must  be  husband 

and  wife  at  the  time  of  the  conveyance.  Marriage  does  not  change 
the  existing  tenancy. 

85.  Lands  may,  by  express  words,  be  conveyed  to  husband  and  wife  as 

tenants  in   common. 

86.  Where  lands  are  conveyed  to  husband  and  wife  with  no  expression 

of  how  the  grantor  intended  them  to  take,  they  take  and  hold 
by  the  entirety.  But  now  the  wife  is  endowed  with  the  capacity 
during  their  joint  lives  to  hold  one-half  of  the  estate  in  common 
with  her  husband,  and  the  right  of  survivorship  exists  as  at  com- 
mon law. 

87.  The  wife  will  take  as  tenant  in  common  an  obligation  taken  in  the 

joint  names  of  her  husband  and  herself,  in  the  absence  of  any 
decisive  indication  to  the  contrary. 

88.  A   husband  cannot  affect,  without  his  wife's  consent,   her  interest 

in  an  estate  held  by  the  entirety;  though  he  may  dispose  of  his 
own  interest  therein. 

89.  Sale  by  a  sheriff  of  a  husband's  share  in  an  estate  by  the  entirety 

passes   a   freehold  estate  therein. 

90.  Surplus  moneys  upon  a  mortgage  sale  of  lands  held  by  the  entirety, 

when  there  are  judgments  against  either  one  of  them,  will  be 
held  by  the  court  until  the  severance  of  the  estate  by  the  death 
of  one  of  the  parties,  and  then  applied  to  satisfy  said  judgments, 
and  the  balance  will  be  turned  over  to  the  survivor. 

91.  Entirety  rents  received  by  the  husband  and  retained  by  him  with  the 

intention  known  and  acted  upon  by  the  wife  that  he  would  apply 
the  same  to  the  reduction  of  a  mortgage  on  said  property,  gives 
her,  as  widow,  an  equity  to  receive  said  rents. 

92.  Low  wage   earners  do  not  hold  land,  purchased   from   their  joint  hoard, 

by   the    entirety. 

93.  Husband  and  wife  may  claim  one-half  interest  in  an  indefinite  con- 

veyance to  them  and  two  others. 

94.  Divorce  seems  to  change  an  estate  by  entirety  into  a  tenancy  in 

common. 

84.  To  create  an  estate  by  the  entirety  the  grantees  must  be  hus- 
band and  zvifc  at  the  time  of  the  conveyance.  Marriage  does 
not  change  the  existing  tenancy. 

Case:  Hubatka  et  al.  v.  Meyerhofer,  79  N.  J.  L.  264  (Sup.  Ct. 
1910). — "In  order  to  create  an  estate  by  entireties,  the  grantees- 
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must  have  been  husband  and  wife  at  the  time  of  the  conveyance. 
Co.  Litt.  187  b;  McDermott  v.  French,  2  McCart.  78;  Fulper  v. 
Fulper,  2  Dick.  Ch.  431  (at  page  433).  .  .  .  'The  fact  that 
they  are  not  husband  and  wife,  though  they  are  so  described  in 
the  deed,  may  be  shown  by  parol  evidence,  and  in  that  case  the 
conveyance  does  not  create  an  estate  by  the  entirety.'  Chandler  v. 
Cheney,  37  Ind.  391 ;  2  Jones  Real  Property,  sec.  1794."  [That 
marriage  does  not  change  the  tenancy  existing  between  them  be- 
fore their  marriage,  see  Fulper  v.  Fulper,  infra.] 

6*5.     Lands  may  by  express  zvords  be  conveyed  to  husband  and 
zi'ife  as  tenants  in  common. 

Case:  Fulper  v.  Fulper,  54  N.  J.  Eq.  431  (Err.  and  App. 
1896). — "The  ground  of  their  contention  being  that,  notwith* 
standing  the  fact  that  the  lands  were  conveyed  to  their  parents  as 
tenants  in  common,  they,  by  force  of  law,  held  them  as  tenants  of 
the  entirety.  .  .  .  It  is  a  mistake  to  suppose  that  there  is 
anything  in  the  theoretic  unity  of  husband  and  wife  which  pre- 
vents them  from  being  able  to  hold  moieties  of  the  same  estate. 
It  has  always  been  held  that  if  a  man  and  woman  became  pos- 
sessed of  an  estate  as  joint  tenants,  or  as  tenants  in  common, 
and  afterward  marry,  they  still  retain  their  moieties  after  mar- 
riage, and  continue  to  hold  as  joint  tenants  or  tenants  in  common. 
Co.  Litt.  187  b;  i  Pres.  Est.  434;  3  Washb.  Real  Prop.  425,  and 
cases  cited.  There  being  nothing  in  the  marriage  relation  which 
prevents  those  who  were  tenants  in  common  before  marriage 
from  remaining  such  after  marriage,  it  would  seem  to  follow 
necessarily  that  there  is  nothing  in  that  relationship  which  would 
prevent  a  husband  and  wife  from  taking  such  an  estate  after 
marriage,  provided  it  clearly  appeared,  from  the  deed  or  devise 
under  which  they  took,  that  such  was  the  intention.  ...  In 
the  case  of  Buttlar  v.  Rosenblath,  15  Stew.  Eq.  651,  which  in- 
volved the  effect  of  our  Married  Women's  act  upon  estates  by  en- 
tireties, Mr.  Justice  Van  Syckel  states  that  a  tenancy  in  common 
between  husband  and  wife  may  be  created  by  deed,  provided  there 
be  in  the  conveyance  an  expression  of  an  intention  to  do  so.  .  .  . 
It  seems  clear,  both  on  principle  and  authority,  that  the  rule  laid 
down  in  McDermott  v.  French,  [2  McCart.  78],  that  a  husband 
and  wife  may  be  made  tenants  in  common  by  express  words  con- 
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tained  in  the  grant,  is  the  correct  one;  but  even  if  it  were  other- 
wise, we  ought  to  adhere  to  the  rule  as  stated  in  the  opinion  in 
that  case.  Since  its  promulgation  in  1862  it  has  been  accepted  by 
the  bar  of  this  State  as  a  correct  enunciation  of  the  law  on  this 
subject,  and  has  become  a  rule  of  property  upon  which  many  titles 
undoubtedly  are  founded.  It  should  not  now  be  altered  unless  by 
legislative  enactment." 

86.  Where  lands  arc  conveyed  to  husband  and  zvife  -jeith  no  ex- 
pression of  hoiv  the  grantor  intended  them  to  take,  they 
take  and  hold  by  the  entirety.  But,  now,  the  zvife  is  en- 
dowed with  the  capacity  during  their  joint  lives  to  hold  one 
half  of  the  estate  in  common  zvith  her  husband,  and  the 
rigiit  of  surz'ivorship  exists  as  at  common  lazv. 

Case:  Buttler  v.  Rosenblath,  42  N.  J.  Eq.  652  (Err.  and  App. 
1887). — "The  lands  in  question  were  conveyed  ...  to  said 
Christian  Buttlar  and  Minna,  his  wife.  .  .  .  The  only  ques- 
tion, therefore,  to  be  discussed  is  as  to  the  effect  of  the  Married 
Woman's  act  upon  an  estate  granted  or  conveyed  to  husband  and 
wife.  .  .  .  The  conclusion  there  reached  [N.  Y.  Ct.  of  Ap- 
peals] is  that  the  common  law  doctrine  has  not  been  abrogated 
by  the  statutory  provisions,  and  that  under  a  conveyance  to  a  hus- 
band and  wife  jointly,  they  take,  not  as  tenants  in  common,  or  as 
joint  tenants,  but  as  tenants  by  the  entirety,  and,  upon  the  death 
of  either,  the  survivor  takes  the  whole  estate.  Bertles  v.  Nunan, 
92  N.  Y.  152.  Our  legislation  w^hich  preserves  to  married  women 
their  separate  rights  of  property  has  no  effect  upon  the  capacity 
of  the  wife  to  take  property;  she  has  no  greater  right  to  receive 
conveyances  than  she  had  at  common  law,  but  legislation  has  se- 
cured to  her,  what  she  did  not  have  at  common  law,  the  use,  bene- 
fit and  control  of  her  own  real  estate.  The  statute  does  not  pur- 
port to  deprive  or  limit  the  estate  husband  and  wife  shall  take  in 
lands  conveyed  to  them  jointly.  It  does  not  change  or  modify  in 
any  wise  the  signification  or  effect  of  terms  used  in  common  law 
conveyances.  It  simply  enables  the  wife  to  have  and  enjoy  what- 
ever estate  she  gets  by  any  conveyance  made  to  her,  or  to  her  and 
others  jointly,  and  does  not  enlarge  or  diminish  that  estate.  It 
operates  upon  the  enjoyment,  and  not  upon  the  character,  quan- 
tum or  extent  of  it.     .     .     .     Although  the  cases  are  conflicting, 
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there  is  abundant  authority  to  support  the  view  of  the  New  York 
courts  that  the  husband  and  wife  are  seized  of  the  entirety,  per 
tout  ct  non  per  my,  and,  upon  the  death  of  either,  the  whole  sur- 
vives to  the  other.  .[Citing  cases  from  five  States].  Our  own  cases 
are  in  hue  with  these  decisions.  ...  In  my  judgment,  the 
legislation  in  this  State  has  not  destroyed  the  common  law  ef- 
fect of  a  conveyance  to  husband  and  wife,  and  converted  it  into  a 
tenancy  in  common.  To  constitute  a  tenancy  in  common  between 
husband  and  wife,  there  must  in  the  conveyance  be  an  expression 
of  an  intention  to  do  so.  The  only  question  is,  What  is  the  rela- 
tion of  the  wife  to  the  land,  in  such  a  case,  during  the  life  of  the 
husband?  ...  In  virtue  of  the  married  relation,  the  hus- 
band took  possession  and  deprived  the  wife  of  the  enjoyment  of 
her  estate  or  interest  in  the  lands  during  their  joint  lives.  In  my 
opinion,  the  object  and  effect  of  the  married  woman's  act  is  to  ex- 
tinguish this  right,  which  the  husband  had  at  common  law,  to  ap- 
propriate to  his  own  use,  during  the  life  of  the  wife,  her  estate  in 
lands  and  real  estate  thus  held,  and  to  enable  her  to  possess  and 
to  enjoy  it  as  fully  as  if  she  were  a  single  woman.  .  .  .  The 
entire  estate,  during  the  joint  lives  of  the  husband  and  wife,  hav- 
ing before  the  statute  been  subject  to  execution  for  the  husband's 
debt,  it  was  the  purpose  of  the  statute  to  save  the  wife's  right 
from  the  operation  of  that  rule.  .  .  .  The  wife  is  endowed 
with  the  capacity,  during  the  joint  Hves,  to  hold  in  her  possession, 
as  a  single  female,  one-half  of  the  estate,  in  common  with  her 
husband,  and  the  right  of  survivorship  still  exists  at  common 
law."  [See  valuable  notes,  Greiner  v.  Greiner,  35  N.  J.  Eq. 
135  (Prerog.  Ct.  1882)  ;  see  Zabriskie,  28  N.  J.  Eq.  422  (Prerog. 
Ct.  1877)  ;  Den.  v.  Hardenbergh,  10  N.  J.  L.  44  (Sup.  Ct.  1828), 
Common  law  view]. 

8"/.  The  wife  will  take  as  tenant  in  common  an  obligation  taken 
in  the  joint  name  of  her  husband  and  herself :  in  the  ab- 
sence of  any  decisive  indication  to  the  contrary. 

Case:  Aubury  v.  Schneider,  69  N.  J.  Eq.  629  (Chan.  1905 ;  af- 
firmed, 70  N.  J.  Eq.  809,  Err.  and  App.  1905).— "On  May  17th, 
1880,  Eliza  C.  Aubry  and  three  other  persons  executed  a  bond 
and  mortgage  for  $16,000  to  Louis  Battais  and  Michelle  Battais. 
The  mortgagees  were  husband  and  wife.     ...     He  [counsel] 
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relied  upon  the  case  of  Buttlar  v.  Rosenblath,  42  N.  J.  Eq.  652,  in 
which  it  was  held  that  that  species  of  tenancy  [by  the  entirety] 
still  exists,  notwithstanding  the  provisions  of  the  Married  Wo- 
man's act.  The  case  was  one  of  title  to  real  estate.  The  case  in 
hand  is  one  of  title  to  a  chose  in  action,  viz.,  a  bond.  The  mort- 
gage merely  stands  as  a  security  for  it.  .  .  .  [In  tenancy  by 
the  entirety,  each  is]  seized  of  the  entirety,  and  neither  can  sell 
without  the  consent  of  the  other,  and  the  survivor  takes  the  whole. 
The  characteristic  features  of  this  tenancy  are  survivorship  and 
the  equal  interest  of  both  in  the  fee  or  freehold — an  interest  in- 
destructible by  the  husband.  A  conveyance  of  the  fee  by  either 
without  the  other  is  inoperative.  McDermott  v.-  French,  15  N.  J. 
Eq.  78.  If  we  contrast  tliis  estate  with  the  imperfect  right  which 
the  wife,  at  common  law,  had  in  a  bond  or  other  chose  in  action 
made  payable  to  herself  and  her  husband,  the  radical  difference 
between  them  will  at  once  appear.  .  .  .  The  wife's  interest 
in  an  obligation  of  this  sort  differed,  then,  from  her  interest  as 
tenant  by  the  entirety  of  land  in  the  particular  that  during  the 
joint  lives  the  obligation  was  regarded  as  so  completely  the  prop- 
erty of  the  husband  that  in  an  action  at  law,  although  the  con- 
tract was  joint  in  form,  he  might  sue  for  it  in  his  own  name  with- 
out joining  his  wife.  If  it  survived  to  his  wife,  it  did  so  by  his 
permission.  To  denominate  such  a  right  tenancy  by  the  entirety 
IS  only  misleading.  It  is  not  so  called  in  any  case  of  authority. 
.  .  .  The  operation  of  this  statute  [M.  W.  A.,  Com.  Stat,  p. 
3325,  sec.  3]  upon  tenancy  by  the  entirety  has  been  somewhat  pe- 
culiar. .  .  .  This  decision  [Buttlar  v.  Rosenblath,  supra]  was 
necessarily  based  upon  the  idea  that  the  statute  declaring  that  the 
wife  shall  take  what  she  takes  as  'her  separate  property,'  the  legis- 
lative intention  was  best  efifectuated  by  declaring  that  they  held 
by  distinct  moieties — that  is,  as  tenants  in  common.  Now  it 
seems  to  me  that,  viewed  in  this  aspect,  the  case  cited  has  an  im- 
portant bearing  upon  the  case  under  consideration.  It  is  certain 
that  the  right  of  the  married  woman  to  an  obligation  taken  in  the 
joint  names  of  herself  and  husband  has  undergone  an  important 
change.  Whereas,  before  the  passage  of  the  act,  her  right,  if  so 
slender  a  thing  may  be  called  a  right,  depended  upon  the  will  or 
caprice  of  her  husband,  it  has  now  become  a  stable  right.  The 
right,  as  it  stood  at  common  law,  scarcely  rose  to  the  dignity  of  a 
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joint  obligation.  If  the  husband  chose,  he  could,  as  has  been 
shown,  sue  in  his  own  name,  and  have  judgment  and  execution  in 
his  own  name.  It  must,  therefore,  during  their  joint  lives,  have 
been,  in  the  eye  of  the  law,  although  in  form  a  joint  obligation,  in 
reality  and  in  legal  contemplation  a  several  one,  if  the  husband 
elected  so  to  regard  it.  The  fact  that  the  husband  might  join  his 
wife  in  the  suit,  if  he  thought  fit,  only  emphasized  his  power  to 
deal  with  it  as  he  willed.  The  Married  Woman's  act  changed  all 
this,  and  the  "question  is,  how  did  it  change  it?  Did  it  make  her 
a  joint  tenant,  or  did  it  make  her  a  tenant  in  common?  I  think 
that  it  is  more  in  accord  with  the  purpose  of  the  legislation  and 
with  the  rationale  of  the  decision  in  Buttlar  v.  Rosenblath  to  hold 
that  in  cases  of  this  kind,  in  the  absence  of  any  decisive  indication 
to  the  contrary,  she  will  take  as  tenant  in^ommon.  In  the  first 
place,  this  tenancy  has  been  favored  by  the  courts  for  at  least 
two  centuries.  ...  As  the  law  favors  tenancies  in  common ; 
as  the  Buttlar  Case  decides  that  rents  are  held  in  common ;  as  the 
statute  makes  all  the  property  of  the  wife  her  'separate  property,' 
a  technical  phrase,  to  which  most  complete  effect  will  be  given  if 
her  husband  and  she  be  held  to  take  by  distinct  moieties,  and  as 
this  species  of  holding  will,  in  the  great  majority  of  cases,  best  ef- 
fectuate the  intentions  and  conveniences  of  the  parties,  it  would 
seem  to  follow  that  it  must  have  been  the  legislative  design,  where 
there  is  no  indication  to  the  contrary,  to  give  to  the  wife  a  tenancy 
!|  in  common  rather  than  a  joint  tenancy  in  choses  in  action  made  to 
both  of  them.  The  reasons  which  induced  the  Court  of  Errors  and 
Appeals  to  hold,  and  as  it  seems  to  me  to  rightly  hold,  that  the  leg- 
islature did  not  intend  to  abolish  tenancy  by  the  entirety  do 
not  exist  in  the  case  of  personal  property.  The  act  was  de- 
signed to  protect  the  wife.  She  did  not  need  protection  so  far 
as  the  fee  of  the  land  was  concerned,  for  her  estate  was  as  inde- 
structible as  was  her  hvisband's.  As  to  the  rents,  she  did  need 
protection,  and  so  she  was  held  to  have  obtained  a  distinct  moiety 
of  them.  By  analogy  she  should  be  held  to  have  a  distinct  moiety 
in  that  personal  property  which  was  hers  only  in  name,  and  for 
so  long  a  time  merely  as  her  husband  suffered  her  to  enjoy  it.  But 
the  same  result  will  follow,  so  far  as  the  case  in  hand  is  con- 
cerned, from  the  application  of  another  rule,  much  more  limited 
in  its  application.     Certainly  there  is  nothing  in  the  ]\larried  Wo- 
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man's  act  to  indicate  that  it  was  the  intention  to  create  a  joint 
tenancy  in  the  case  of  a  married  woman  where  it  would  not  have 
been  held  to  exist  in  the  case  of  other  persons.  If  she  should  be 
regarded  as  standing  in  the  same  attitude  to  her  husband  as  to 
any  stranger,  she  would  be  entitled  to  only  one-half  of  the  prin- 
cipal and  interest,  for  where  the  limitation  or  contract  is,  in  point 
of  form,  such  as,  in  ordinary  cases,  to  create  a  joint  tenancy  at 
law,  there  are  several  exceptions  to  the  rule  that  survivorship  will 
be  permitted  in  equity."  [Quoting  many  instances.  As  to  be- 
quest of  income  to  husband  and  wife  for  life,  see  See  v.  Zabriskie, 
28  N.  J.  Eq.  425,  Prerog.  Ct.  1877,  and  note.  See  sees.  196,  197, 
infra]. 

88.  A  husband  cannot  affect,  without  his  zvife's  consent,  her  in- 
terest in  an  estate  by  the  entirety ;  though  he  may  dispose 
of  his  own  interest  therein. 

Case:  Den.  v.  Gardner,  20  N.  J.  L.  560,  563  (Sup.  Ct.  1846). — 
"Though  he  cannot  convey  the  estate  at  all  events,  cannot  convey 
so  as  to  prejudice  her  rights  in  case  she  survive,  yet  he  may  de- 
mise, alien,  or  mortgage  his  interest  during  his  own  life.  .  .  . 
The  counsel  for  the  defendant  seemed  to  think,  from  the  general 
expression  found  in  the  books,  'that  where  an  estate  is  conveyed 
to  husband  and  wife,  neither  can  convey  or  dispose  of  the  same  or 
any  part  of  it  without  the  concurrence  of  the  other,'  and  that  the 
husband  is  precluded  from  leasing  the  land  or  charging  it  by 
mortgage.  The  true  meaning  of  such  expression  is,  that  neither 
can  make  such  a  disposition  of  the  estate,  without  the  concur- 
rence of  the  other,  as  will  affect  the  right  and  interest  of  the  oth- 
er. The  mortgage  by  the  husband  does  not  affect  the  wife's  right 
or  interest  in  the  lands ;  if  she  survive,  the  \vhole  title  and  estate 
will  vest  in  her  freed  from  the  mortgage."       ' 

Case:  Buttlar  v.  Rosenblath,  42  N.  J.  Eq.  655  (Err.  and  App. 
1887). — "At  common  law,  the  husband,  during  the  joint  lives, 
could,  for  his  own  benefit,  take  all  the  profits  of  the  land,  and 
could  mortgage  and  convey  an  estate  to  continue  during  the  joint 
lives,  but  could  not  prejudice  the  right  of  the  wife  to  take  the  es- 
tate in  case  she  survived  him.  This  has,  since  1846,  been  the 
accepted  rule  in  this  State.  Den.  v.  Gardner.  Spen.  556;  Wash- 
burn V.  Burns,  5  Vr.  18.     .     .     .     There  is  nothing  in  this  leg- 
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islation  [M.  W.  act]  which  is  intended  to  affect  or  which  does 
affect  the  estate,  which  the  husband  takes  in  his  own  right,  or 
which  can  operate  to  withhold  that  estate  from  the  husband's 
creditors."  [N.  J.  cases  cited]. 

8p.     On  sale  by  a  sheriff  of  a  husband's  share  in  an  estate  in  en- 
tirety, a  freehold  estate  passes  to  the  purchaser  thereof. 

Case:  Bilder  v.  Robinson,  jt,  N.  J.  Eq.  170  (Chan.  1907). — 
"The  conveyance  of  the  land  in  question  was  made  to  the  de- 
fendants in  1903,  describing  them  as  'Edgar  S.  Robinson  and 
Ottie  E.  Robinson,  his  wife,'  without  any  other  words  which 
throw  light  upon  the  character  of  the  estate  which  the  grantees 
took.  They  became  tenants  of  an  estate  in  entirety.  .  .  . 
The  thing  that  was,  in  fact,  levied  upon  by  the  sheriff  and  sold 
and  conveyed  to  the  complainant  was  'the  right,  title  and  interest' 
of  the  husband  in  this  land.  Either  a  common  law  estate  in 
lands  passed  by  this  sheriff's  deed,  or  else  the  complainant  took 
nothing  whatever.  ...  In  order  to  give  the  complainant  any 
standing  in  this  court  on  this  bill  it  must  appear  that  he  has  ac- 
quired an  estate  in  the  lands  in  question,  and,  as  no  means  where- 
by he  could  have  acquired  anything  but  a  strictly  legal  estate  are 
suggested,  we  are  brought  face  to  face  with  the  very  narrow  al- 
ternative that  the  complainant  either  holds  some  legal  estate  in 
these  lands  or  holds  no  interest  in  them  whatever.  It  seems  to 
be  settled  beyond  question  in  New  Jersey  that  the  complainant, 
under  the  judgment  and  execution  [and  conveyance  by  Sheriff's 
deed]  against  the  husband,  acquired  a  freehold  estate  in  this  land, 
although  exactly  what  the  extent  of  such  estate  may  be,  whether 
an  estate  for  life  or  a  sort  of  conditional  or  determinable  fee, 
seems  to  be  a  matter  still  open  for  argument  and  determination. 
Washburn  v.  Burns,  34  N.  J.  Law  18  (1869)  ;  Den.  v.  Gardner, 
20  N.  J.  L.  556,  558  (1846).  .  .  .  The  Sheriff's  deed  to  the  com- 
plainant in  this  case  passed  the  same  title  which  a  deed  of  bargain 
and  sale  executed  by  the  judgment  debtor,  Mr.  Robinson,  would 
have  passed.  [Citing  N.  J.  statute  and  cases].  .  .  .  It  would 
seem  that  the  doctrine  is  thus  established  in  New  Jersey  that  a 
conveyance  to  a  husband  and  wife  gives  the  wife  a  legal  estate 
for  their  joint  lives  as  a  tenant  in  common  with  her  husband.  It 
is  a  general  principle  of  ancient  application  that  a  right  to  the  use 
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and  enjoyment  of  the  entire  income  and  profits  of  real  estate  im- 
plies a  legal  estate  sufficient  to  support  such  right.  The  ancient 
freehold  estate  which  the  husband  took  at  the  common  law  in  his 
wife's  lands  had  its  origin  in  this  principle.  When  the  common 
law  gave  the  husband  the  right  to  the  sole  use  and  possession  of 
lands  held  by  himself  and  his  wife  as  tenants  of  the  entirety,  a 
corresponding  freehold  estate  necessarily  went  with  this  right, 
whether  such  estate  can  be  deemed  as  existing  as  a  distinct  life  es- 
tate, or  must  be  regarded  as  part  of  the  estate  in  fee  which  the 
husband  held.  When  our  statute  prevents  the  husband  from  ap- 
propriating the  entire  rents  and  profits  and  vests  in  the  wife  an 
■equal  right  with  him  to  receive  and  enjoy  those  rents  and  profits, 
it  follows  that  a  freehold  estate  must  be  recognized  as  vesting  in 
the  wife  corresponding  with  her  right  to  enjoy  the  rents  and  prof- 
its, and  a  similar  freehold  estate  must  be  recognized  as  vested  in 
the  husband  corresponding  with  his  right.  This  seems  to  be  the 
plain  result  of  the  decision  of  the  Court  of  Errors  and  Appeals  in 
the  Buttlar  case."  [42  N.  J.  Eq.  651].  [True  view  "as  to  status  of 
fee  of  land  held  by  a  husband  and  wife  as  tenants  in  entirety"  and 
^'whether  the  husband  could  convey  an  estate  in  fee  which  his 
grantee  would  hold  subject  to  the  wife's  right  of  survivorship," 
€tc.,  discussed]. 

go.  Surplus  moneys,  upon  a  mortgage  sale  of  lands  held  by  the 
entirety  when  there  are  judgments  against  the  husband, 
will  be  held  by  the  court  until  the  sez'erance  of  the  estate 
by  the  deatJi  of  one  of  the  parties,  and  then  applied  to  sat- 
isfy said  judgments,  and  the  balance  be  turned  over  to  the 
survivor. 

Case:  Servis  v.  Dorn,  yG  N.  J.  Eq.  241  (Chan.  1909).  [Sylla- 
bi by  the  Court,  y6  Atl.  246]. — "i.  Surplus  money  arising  upon  a 
sale  of  lands  under  ~  a  decree  of  foreclosure  stands  in  the 
place  of  the  land  itself  in  respect  to  liens  upon  or  vested  rights 
therein.  2.  When  husband  and  wife  hold  lands  by  an  estate  in 
entirety,  the  wife,  during  the  joint  lives  of  herself  and  husband,  is 
entitled  to  her  share  of  the  usufruct  of  the  land,  and  the  right  of 
survivorship  in  the  fee  still  exists  as  at  common  law.  3.  Judg- 
ments recovered  against  a  husband,  who,  together  with  his  wife, 
owns  lands  by  an  estate  in  entirety,  are  liens  against  the  hus- 
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band's  interest,  and  are  enforceable  against  the  land  if  he  sur- 
vives his  wife,  but  are  subject  to  be  defeated  as  to  that  land  in 
the  event  of  her  surviving  him.  Surplus  money,  arising  upon  a 
sale  of  land  owned  by  husband  and  wife  by  an  estate  in  entirety, 
will  not  be  paid  to  the  husband  and  wife  upon  their  petition 
when  there  are  judgments  against  either  one  of  them,  but  will  be 
held  under  the  control  of  the  court  to  wait  the  severance  of  the 
estate  by  the  death  of  one  of  the  parties,  when  the  fund  will  or 
will  not  become  available  in  satisfaction  of  the  judgments,  ac- 
cording as  the  judgment  debtor  survives  or  dies  before  the  other 
tenant  by  entirety." 

[Opinion  by  the  Court].  "But,  under  Washburn  v.  Burns,  su- 
pra [34  N.  J.  Law  18]  and  the  earlier  case  of  Den.  v.  Gardner, 
20  N.  J.  Law  556.  the  husband's  interest  may  be  encumbered, 
either  voluntarily  by  mortgage  as  in  Den.  v.  Gardner,  or  involun- 
tarily by  judgment  as  in  the  mechanics'  lien  claim  case  of  Wash- 
burn V.  Burns." 

p/.  Entirety  rents  received  by  the  husband,  and  retained  by  him 
with  the  intention,  knoum  and  acted  upon  by  the  wife,  that 
he  zvould  apply  the  same  to  the  reduction  of  a  mortgage  on 
said  property,  gives  her,  as  zvidozc,  an  equity  to  receive  said 
rents. 

Case:  Collins  v.  Babbitt,  67  X.  J.  Eq.  166,  174  (Chan.  1904). — 
[A  suit  to  recover]  "certain  moneys  received  by  the  husband  in 
his  lifetime  for  rents  of  certain  real  estate  of  w^hich  he  and  the 
complainant,  his  wife,  were  jointly  owners.  .  .  .  There  is  a  claim 
for  a  peculiar  equity  with  regard  to  rents  collected  by  the  hus- 
band, which  will  be  noticed  further  on.  .  .  .  The  claim  of 
the  wife  is,  first,  as  to  $3,814.08,  that  there  w^as  an  understanding 
between  her  and  her  husband  that  the  net  receipts  for  rents  over 
and  above  the  outgo  for  interest,  taxes,  etc.,  should  be  applied  to 
the  reduction  of  the  principal  of  the  mortgage,  and  her  right  to 
enforce  that  arises  out  of  the  fact  that  at  her  husband's  death  she 
became  seized  of  the  whole  title  and  will  be  benefited  by  such  ap- 
plication. .  .  .  But.  upon  a  careful  review  of  the  evidence,  I 
am  not  satisfied  that  any  such  agreement  in  the  strict  sense  of  the 
word  ever  did  exist.  No  doubt  the  husband  did  intend,  and  so 
stated  to  his  wife,  that  he  would  reduce  the  mortgage  by  the  ac- 
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cumulation  of  the  income,  but  it  never  rose  to  the  dignity  of  a 
contract.  At  the  same  time  the  evidence  on  that  subject  is  of  val- 
ue in  connection  with  the  legal  relations  betw^een  the  parties.  .  .  . 
The  complainant,  then,  was  entitled  to  the  equal  undivided  one- 
half  of  the  net  proceeds  of  the  property  in  question,  and  the  lan- 
guage and  conduct  of  the  husband  with  regard  to  the  rents,  as  de- 
tailed in  the  evidence,  must  be  construed  accordingly.  As  I  have 
said,  she  had  the  right  actually  to  receive  and  to  devote  to  her 
own  purposes  one-half  of  the  rents,  or  she  could  permit  her  hus- 
band to  retain  them  upon  such  terms  as  she  chose.  Now,  it  seems 
clearly  that  her  husband  did  retain  them,  but  he  kept  an  account 
of  their  net  accretion,  and  he  declared  that  the  object  of  that  was 
to  make  a  payment  on  the  mortgage,  and  I  think  the  evidence 
proves  that  such  intention  was  known  by  the  wife.  Now,  the  ap- 
plication of  the  rents  to  the  reduction  of  the  mortgage  was  a 
proper  and  equitable  disposition  of  them  and  just  to  both  parties, 
and  upon  the  whole  case  I  am  led  to  the  conclusion  that  the  wife 
had  a  right,  under  the  circumstances,  to  conclude  that  her  husband 
would  so  apply  them,  and  that  she  permitted  them  to  be  retained 
by  him  for  that  purpose.  She  therefore  had  the  right  in  his  life- 
time to  have  these  moneys  so  applied.  It  follows  that  when  she 
survived  him  and  the  whole  estate  became  vested  in  her  she  had 
the  right  to  have  the  amount  so  accumulated  in  his  hands  applied 
by  his  personal  representative  as  she  should  direct.  Primarily 
the  right  was  to  have  it  applied  to  the  reduction  of  the  mortgage, 
but  at  his  death  that  right  became  a  personal  one  with  her  to  ap- 
ply it  or  not  to  the  reduction  of  the  mortgage,  as  she  chose." 

pp.     Lozv  zvage  earners  do  not  hold  land,  purchased  from  their 
joint  hoard,  by  the  entirety. 

Case:  Beck  v.  Beck,  78  N.  J.  Eq.  546  (Err.  and  App.  191 1). — 
"The  Vice-Chancellor  based  his  inference  that  the  savings  were 
the  property  of  both  complainant  and  defendant — a  "common 
hoard' — upon  the  station  in  life  of  the  parties,  and  without  evi- 
dence to  that  effect  he  took  judicial  notice,  apparently,  that  it  is 
the  usual  customary  habit  of  such  people  to  constitute  the  wife  the 
treasurer  and  to  turn  all  moneys  from  every  source  over  to  her. 
He  limited  this  custom,  apparently,  to  what  he  called  'low  wage 
earners',  but  did  not  define  this  term.     \\'hat  might  appear  high 
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wages  to  one  would  appear  low  wages  to  a  man  more  fortunately 
circumstanced.  The  test  is  too  uncertain,  and  introduces  one  rule 
for  one  class  of  people  and  a  different  rule  for  a  class  with  larger 
income  without  drawing  the  dividing  line.  The  circumstances  of 
the  parties  may  often  be  of  great  value  as  evidence  of  their  in- 
tention, where  their  intentions  are  material  to  the  issue,  but  the 
Vice-Chancellor  did  not  treat  his  assumption  of  the  customary 
habit  of  low  wage  earners  as  evidence,  but  rather  as  a  rule  of  law. 
.  .  .  If  the  theory  of  a  common  hoard  is  to  be  applied  where 
the  title  is  in  the  wife,  it  must  be  equally  applicable  in  similar  cir- 
cumstances where  the  title  is  in  the  husband,  and  the  necessary  re- 
sult would  be  that  the  equitable  title  to  property  would  depend  up- 
on a  nebulous  line  of  distinction  between  'low  wage  earners'  and 
those  earning  more." 

pj.     Husband  and  zvifc  may  claim  one-half  interest  in  an  indefi- 
nite conveyance  to  them  and  two  others. 

Case:  Moglia  v.  Moglia,  jT)  N.  J.  Eq.  446  (Chan.  1907).  See 
sec.  199,  infra. 

p^.     Divorce  seems  to  change  an  estate  by  the  entirety  into  a  ten- 
ancy in  common. 

Case:  Buttlar  v.  Buttlar,  Gy  N.  J.  Eq.  137-139  (Chan.  1904). 
— "The  defendant,  by  her  answer  and  cross-bill,  admits  that  the 
premises  in  question  are  now  held  between  the  parties  as  tenants 
in  common  as  the  result  of  the  divorce.  .  .  .  That  the  efifect 
of  the  divorce  was  to  destroy  the  estate  by  the  entirety  was  ad- 
mitted not  only  in  the  answer  of  the  defendant  but  in  the  argu- 
ment, and  seems  to  be  the  result  not  only  of  the  authorities  but 
of  sound  reasoning.  ...  I  am  not  aware  of  any  authority 
for  the  proposition  that  a  tenant  in  common  of  an  equal  undi- 
vided share  in  lands  who  also  holds  an  encumbrance  on  the  other 
share,  cannot  prosecute  a  suit  for  partition  where  he  waives  his 
lien  upon  the  other  share." 


CHAPTER  XVI 

Estoppel 

95.  A  wife  may  estop  herself  by  vesting  her  real  property  in  her  hus- 

band. 

96.  She  is   not  estopped,   if  she   merely   stands   silently  by,  while   her 

husband    claims    to   be    the    owner    of    her    estate.        Only    active 
co-operation  with  her  husband  in  the  fraud  estops  her. 

P5.  A  zvife  may  estop  herself  by  vesting  her  real  property  in  her 
husband. 

Case:  Mertens  v.  Schlemme,  68  N.  J.  Eq.  550  (Chan.  1904). — 
"If  a  wife  vests  her  property  in  her  husband  and  permits  him  to 
appear  to  the  world  to  be  the  owner  thereof,  and  he  contracts 
debts  in  the  course  of  business  while  he  is  apparently  such  owner, 
she  is  estopped  to  deny,  as  against  his  creditors  for  such  debts, 
that  he  was  the  owner.  Besson  v.  Eveland,  supra  [26  N.  J.  Eq. 
p.  472]  ;  City  National  Bank  v.  Hamilton,  34  N.  J.  Eq.  158  (at  p. 
162)  (Vice-Chancellor  Van  Fleet,  1881)  ;  Francis  v.  Lawrence, 
48  N.  J.  Eq.  508  (at  p.  511)  (Vice-Chancellor  Green,  1891)  ; 
Wheeler  &  Wilson  Manufacturing  Co.  v.  Litwin,  57  N.  J.  Eq. 
660  (at  p.  663),  where  cases  are  cited  in  dissenting  opinion  of  Mr. 
Justice  Van  Syckel." 

p6.  SJie  is  not  estopped  if  she  merely  stands  silently  by,  zvhile 
her  husband  claims  to  be  the  ozvner  of  her  estate.  Only 
active  co-operation  with  her  husband  in  the  fraud  estops 
her. 

Case:  Kinsey  v.  Feller,  64  N.  J.  Eq.  371  (Err.  and  App. 
1901). — "As  was  said  in  the  case  of  Carpenter  v.  Carpenter's  Ex- 
ecutors, supra  [12  C.  E.  Or.  503-4]  :  'Even  if  the  strongest  in- 
ferences of  fact  against  her  be  drawn,  they  would  not  accomplish 
the  end  which  the  complainant  seeks.  Here  was  no  actual  pledge 
of  the  property  to  the  payment  of  the  debt  to  be  contracted ;  no 
benefit  accrued  to  the  wife's  estate  from  the  credit  given ;  nothing" 
that  she  did,  or  omitted  to  do,  added  credibility  to  the  husband's 
statement,'  this  court  then  holding  that  'a  wife's  separate  estate 
will  not  be  charged  with  her  husband's  debts  merely  because  she 
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stood  by  in  silence  while  her  husband  represented  himself  to  be 
the  owner  of  such  estate  as  an  inducement  to  the  creditor  to  give 
the  credit,  and  by  such  representation  deceived  the  creditor.'  " 

Case:  Lawrence  et  al.  v.  Finch,  17  N.  J.  Eq.  237  (Chan.  1865). 
"Where  a  husband,  in  the  transaction  of  his  own  business,  as- 
sumes to  deal  in  his  wife's  name, and  upon  the  credit  of  her  estate, 
her  knowledge  of  the  fact  will  not  operate  to  charge  her  with  par- 
ticipation in  the  fraud,  nor  her  estate  with  liability  for  the  indebt- 
edness. So  long  as  she  abstains  from  active  co-operation  with 
him,  her  silence  can  raise  no  presumption  that  he  acted  as  her 
agent,  or  by  her  authority.  The  wife  is  under  coverture,  and  so 
long  as  she  maintains  that  character,  without  assuming  to  act  as 
a  feme  sole,  she  cannot  be  required  to  interfere  in  the  manage- 
ment of  his  affairs,  or  even  to  expose  his  wrongful  acts.  She 
may  remain  silent  without  incurring  the  imputation  of  intentional 
fraud,  or  charging  her  estate  with  liability  for  his  debts.  The 
acts  and  declarations  of  the  wife,  in  order  to  charge  her  separate 
estate,  should  be  clear  and  unequivocal.  No  doubt  should  exist 
as  to  her  intention.  If  the  party  dealing  with  the  husband 
means  to  reply  upon  the  credit  of  the  wife's  estate,  good  faith  and 
fair  dealing  require  that  he  should  obtain  clear  evidence  of  her  as- 
sent to  that  arrangement." 


CHAPTER  XVII 

Evidence 

97.  A  wife  is  a  competent  and  compellable  witness  in  any  suit,  action 

or  proceeding.  But  can  only  prove  the  fact  of  marriage  in  any 
action  for  criminal  conversation ;  nor  can  she,  except  as  now  pro- 
vided by  statute,  give  evidence  against  her  husband  in  any  crim- 
inal action  or  proceeding.  Nor  is  she  a  compellable  witness  for 
her  husband  in  any  action  for  divorce  for  adultery  (save  to  prove 
the  fact  of  marriage) ;  nor  to  disclose  any  confidential  communi- 
cation made  by  one  to  the  other  during  the  marriage. 

98.  Upon  the  trial  of  any  indictment,  the  wife  may  volunteer  to  testify 

for  her  husband;  on  any  complaint  by  her  against  him,  she  may 
testify  against  him. 

p/.  A  wife  is  a  competent  and  compellable  witness  in  any  suit, 
action  or  proceeding — except  in  crim.  con.  and  criminal  ac- 
tions. But  not  a  compellable  zvitness  for  her  husband  in 
action  for  divorce  for  adultery,  nor  to  disclose  confidential 
communications  inter  sese. 

Statute:  Com.  St.,  p.  2222,  sec.  5. — "In  any  trial  or  inquiry  in 
any  suit,  action  or  proceeding  in  any  court  or  before  any  person 
or  committee  having  by  law  or  consent  of  parties  authority  to  ex- 
amine witnesses  or  hear  evidence,  the  husband  or  wife  of  any 
person  interested  therein  as  a  party  or  otherwise  shall  be  compe- 
tent and  compellable  to  give  evidence  the  same  as  other  witnesses, 
on  behalf  of  any  party  to  such  suit,  action  or  proceeding ;  provid- 
ed, that  nothing  herein  shall  render  any  husband  or  wife  compe- 
tent or  compellable  to  give  evidence  for  or  against  the  other  in 
any  action  for  criminal  conversation,  except  to  prove  the  fact  of 
marriage,  or  to  render  any  husband  or  wife  competent  or  com- 
pellable to  give  evidence  against  the  other  in  any  criminal  action 
or  proceeding,  except  to  prove  the  fact  of  marriage,  and  except 
as  now  otherwise  provided  by  statute,  or  compellable  in  any  ac- 
tion or  proceeding  for  divorce  on  account  of  adultery  to  give  evi- 
dence for  the  other,  except  to  prove  the  fact  of  marriage,  nor 
shall  any  husband  or  wife  be  compellable  to  disclose  any  confi- 
dential communication  made  by  one  to  the  other  during  the  mar- 
riage." 
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p8.  Upon  the  trial  of  any  indictment,  the  zvife  may  testify  for 
her  husband;  and,  on  any  complaint  by  her  against  him,  she 
may  testify  against  him. 

Statute:  Com.  St.,  p.  1838,  sec.  57. — "Upon  the  trial  of  any 
indictment,  .  .  .  the  wife  or  the  husband  of  the  defendant,, 
as  the  case  may  be,  shall  be  admitted  to  testify  in  behalf  of  the  de- 
fendant, if  he  or  she  shall  offer  himself  or  herself  as  a  witness; 
and  upon  any  such  trial,  a  married  woman  shall  be  permitted  to 
testify  against  her  husband  when  she  is  the  complainant  against 
him,  if  she  shall  ofifer  herself  as  a  witness." 

[As  to  history  of  legislation  about  wife's  testimony  for  or 
against  her  husband,  see  Jackson  v.  Johnson,  51  N.  J.  L.  457, 
Sup.  Ct.  1889]. 


CHAPTER  XVIII 

Married  Woman  as  an  Executrix,  Administratrix,  Guar- 
dian OR  Trustee 

99.  A  married  woman  may  be   an   executrix,  administratrix,   guardian 

or  trustee,  and  her  husband  may  be  surety  on  her  bond.  If 
married  after  appointment,  Orphans'  Court  may  suspend  her 
power  and  revoke  it,  unless  she  gives  an  approved  bond. 

100.  If  an  executrix  marries,  her  husband  assumes  all  her  duties. 

loi.  If  the  wife  becomes  an  executrix,  her  husband,  as  her  husband,  is 
also  responsible  for  her  acts. 

102.  A  widow  may  be  appointed  administratrix  of  her  husband's  per- 
sonal estate. 

pp.  A  married  woman  may  he  an  executrix,  administratrix, 
guardian  or  trustee,  and  her  husband  may  be  surety  on  her 
bond.  If  married  after  appointment.  Orphans'  Court  may 
suspend  her  power  and  revoke  it  unless  she  gives  an  ap- 
proved bond. 

Statute  :  Com.  St.  3866,  sec.  142. — "A  married  woman  may 
be  an  executrix,  administratrix,  guardian  or  trustee,  and  her  hus- 
band may  be  accepted  as  a  surety  on  any  bond  given  by  her  as 
such;  in  case  of  the  marriage  of  any  female  after  her  appoint- 
ment, the  Orphans'  Court  may,  on  appHcation  of  any  party  in 
interest,  in  its  discretion,  make  an  order  that  her  power  cease  and 
be  suspended ;  and  the  said  court  may,  on  such  notice  to  her  as  it 
may  direct,  revoke  the  letters  issued  to  her  and  remove  her  from 
her  said  office,  unless  she  shall,  within  such  time  as  the  said 
court  may  limit  and  appoint,  give  bond  to  the  Ordinary,  with  two 
or  more  sufficient  sureties,  to  be  approved  by  the  court  in  such 
sum  as  the  court  may  direct,  conditioned  for  the  faithful  execu- 
tion of  the  trust  imposed  and  the  true  payment  of  all  moneys  of 
the  estate  which  shall  have  come  or  shall  thereafter  come  to  her 
hands." 

100.     If  an  executrix  marries,  her  husband  assumes  all  her  duties. 

Case:  Wood  v.  Chetwood,  27  N.  J.  Eq.  313  (Chan.  1876). — 
"A  man  marrying  a  woman  who  is  an  executrix,  by  the  mar- 
riage becomes  an  executor  in  her  right,  and  renders  himself  a 
9 
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trustee  with  her  of  the  assets  of  the  estate,  and,  as  such,  may  be 
compelled  to  account.  Lindsay  v.  Lindsay,  i  Dessaus  150.  And 
even  where  the  husband  of  a  woman  who  is  an  executrix  or  ad- 
ministratrix survives  her,  he  is  liable  for  whatever  assets  came  to 
her  hands  or  his  own  during  coverture,  upon  the  familiar  princi- 
ple that  all  persons  coming  into  possession  of  property  bound  by 
a  trust,  with  notice  of  the  trust,  are  chargeable  in  equity  as 
trustees." 

Case:  Scott  v.  Gamble,  9  N.  J.  Eq.  238  (Chan.  1852). — 
"Philip  Gamble  intermarried  with  Lucretia  Gamble,  who  was  the 
executrix  of  her  late  husband,  and  who  had  proved  and  taken 
upon  herself  the  execution  of  the  will.  By  his  marriage  he  as- 
sumed all  the  duties  and  responsibilities  which  devolved  upon 
his  wife  as  executrix.  She  could  only  act  under  his  control  and 
with  his  assent ;  his  interest  was  one  with  hers ;  they  are  one  in 
the  law.  The  husband  is  liable  in  law  and  equity  as  long  as  both 
parties  are  alive  for  the  acts  of  his  wife  as  executrix,  for,  as 
she  has  no  power  to  act  alone,  his  assent  will  be  presumed.  He 
acts  in  his  wife's  right,  for  his  own  safety." 

loi.     If  the  wife  becomes  an  executrix,  her  husband  as  her  hus- 
band is  also  responsible  for  her  acts. 

Case:  Lippincott  v.  Wikoff,  54  N.  J.  Eq.  108  (Chan.  1895). — 
"The  bill  is  filed  by  the  vendors,  Frank  P.  Lippincott,  as  execu- 
tor, and  Carrie  Lippincott,  his  wife,  as  executrix  of  Margaret 
Runyon.  .  .  .  As  to  the  precise  status  of  the  husband  of  a 
woman  who  is  appointed  executrix,  the  authorities  show  that  a 
married  woman  may  be  appointed  executrix,  but  cannot  accept 
the  office  against  the  consent  of  the  husband,  for  the  reason  that 
the  wife,  at  common  law,  can  do  no  act  which  may  prejudice  her 
husband  without  his  consent  (i  Wms.  Ex.  233),  and,  as  the 
husband  of  the  executrix,  the  law  also  gave  him  the  power  of 
disposition  over  the  personal  estate  and  required  him  to  join  with 
her  in  the  bringing  of  suits.  2  Wms.  Ex.  966-967.  But  his  pow- 
er and  rights  throughout  were  those  of  a  husband  and  not  those 
of  an  executor  in  his  own  right,  and  on  his  decease  the  wife's 
power  as  executrix  continued.  As  to  his  liabilities  as  husband, 
Sir  John  Romilly,  in  Smith  v.  Smith,  21  Beav.  385,  387,  says: 
Tt  is  settled  that  a  husband  is  liable  for  all  the  assets  received  or 
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devastavits  committed  either  by  himself  or  his  wife  during  the 
coverture,  in  respect  of  an  estate  of  which  his  wife  was  personal 
legal  representative :'  and  Lord  Turner,  in  Soady  v.  TurnbuU,  L. 
R.  I.  Ch.  App.  493,  498,  adopting  the  language  of  Sir  E.  Vaughn 
Williams,  says :  'That  the  wife  having  become  executrix  was  her 
own  act ;  that  the  legal  consequence  of  that  act  was  to  confer  au- 
thority upon  her  husband  to  deal  with  all  the  assets  of  the  testa- 
tor, and  that  it  follows  that  all  his  acts  under  them  must  be  re- 
garded as  done  under  her  authority,  and  that  she  is  consequently 
responsible  for  them  as  executrix.'  It  is  evident  from  these  au- 
thorities that  the  wife  still  continues  in  law  as  the  sole  executrix, 
and  that  the  husband's  dealings  with  the  estate  are  considered  not 
those  of  an  executor  in  his  own  right,  but  as  the  acts  of  the  exec- 
utrix. The  expressions  to  the  effect  that,  by  the  marriage,  the 
husband  becomes,  ipso  facto,  executor  in  his  own  right,  made  in 
cases  relied  on  by  counsel,  were  made  in  cases  in  which  only  the 
questions  of  the  husband's  liability  for  the  acts  of  himself  or  his 
wife  were  involved.  As  to  this  liability  there  was  no  doubt,  but 
the  question  whether  the  liability  arose  as  executor  or  as  husband 
of  an  executrix  was  not  involved  or  considered  in  either  of  the 
cases.  And  considering  also  that  the  right  of  the  husband  of  the 
executrix,  as  husband,  to  deal  with  the  assets  extended  only  to 
the  personal  estate,  I  think  it  is  clear  that  a  power  to  sell  real 
estate,  given  to  a  married  woman  as  executrix,  cannot  be  consid- 
ered as,  ipso  facto,  conferring  a  power  of  sale  on  him  as  co-exec- 
utor with  her.  It  may  be  necessary  for  him  to  join  in  the  execu- 
tion of  the  deed  executing  her  power,  as  well  as  in  the  agreement 
of  sale,  under  our  statute  relating  to  conveyances  by  married 
women  (Rev.  p.  154,  sec  9),  but,  independent  of  statute,  the  con- 
currence of  the  husband  was  not  necessary  for  the  execution  of 
a  power  by  a  married  woman,     i  Sug.  Pow.,  sec.  182." 

102.     A  widow  may  he  appointed  administratrix  of  her  husband's 
personal  estate. 

Statute:  Com.  St.,  p.  3822,  sec.  27. — 'Tf  any  person  die  in- 
testate, or  if  the  executor  named  in  any  testament  renounce  the 
executorship,  or  neglect,  for  the  space  of  forty  days  after  the 
death  of  the  testator,  to  prove  such  testament,  then  administra- 
tion of  the  goods,  chattels  and  credits  of  such  intestate  or  of  such 
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testator  with  the  testament  annexed,  shall  be  committed  or  grant- 
ed to  the  widow  or  the  next  of  kin  of  such  intestate  or  testator, 
or  to  some  of  them,  if  they  or  any  of  them  will  accept  the  same; 
and  if  none  of  them  will  accept  thereof,  then  to  such  other  prop- 
er person  or  persons  as  will  accept  the  same." 


CHAPTER  XIX 

Fraudulent  Conveyance 

loj.  Husband's  judgment  creditor  has  no  lien  on  land  fraudu- 
lently conveyed  to  Jiis  zvife,  and  by  her  conveyed,  husband 
not  joining,  to  bona  Hdc  purchaser. 

Case:  Phelps  v.  Morrison,  25  N.  J.  Eq.  538  (Err.  and  App. 
1874). — 'This  is  a  struggle  between  a  judgment  creditor  and  a 
person  holding  an  equitable  title  to  land,  derived  from  a  bona  fide 
purchaser  without  notice.  The  facts,  in  brief,  are  these :  In  the 
month  of  July,  1871,  the  complainant,  Edward  A.  Phelps,  Jr.,  be- 
came a  creditor  of  Daniel  A.  Morrison,  one  of  the  defendants. 
Morrison,  at  that  time,  was  the  owner  of  the  premises  in  dispute, 
which  were  certain  real  estate  in  Jersey  City ;  and  being  desirous 
of  securing  this  property  against  the  risks  of  his  business,  con- 
veyed it,  through  the  medium  of  a  third  party,  to  his  wife  in 
fee.  [Subsequently  the  wife  conveyed  to  a  bona  iide  purchaser 
without  notice  of  the  rights  of  the  complainant.  In  this  convey- 
ance her  husband  did  not  join].  On  the  day  of  the  execution  of 
the  conveyance  just  mentioned — that  is,  on  the  loth  of  June, 
1872 — the  complainant  obtained  judgment,  in  the  Supreme  Court 
of  this  State,  against  the  defendant,  Daniel  A.  Morrison.  And 
it  is  now  claimed  that,  even  on  the  assumption  that  the  purchase 
by  the  defendant  Allendorph  was  in  good  faith,  this  judgment 
constitutes  a  paramount  lien  on  the  property  in  question.  The 
groundwork  of  this  contention  is,  that  Daniel  A.  Morrison,  being 
in  debt  to  the  complainant,  made  a  voluntary  transfer  of  the  title 
to  the  premises  to  his  wife ;  that  the  legal  title  is  still  in  the  wife, 
her  deed  being  invalid  on  account  of  the  non- joinder  of  her  hus- 
band in  its  execution,  and  that,  consequently,  Allendorph,  her 
grantee,  acquired  nothing  but  a  mere  equity,  which  cannot  pre- 
vail against  the  legal  force  of  the  judgment  against  the  hus- 
band. .  .  .  Such  a  title  could  have  been  vacated  by  force  of 
the  judgment  of  the  complainant,  either  in  a  court  of  law  or  in 
equity,  so  long  as  the  title,  legal  or  equitable,  remained  in  the  wife, 
she  being  looked  upon  as  a  fraudulent  grantee.  In  the  absence 
of  exfraneous  conditions,  the  complainant  in  the  present  case 


128  Married  Women  in  New  Jersey 

could  then  have  proceeded  under  his  judgment  against  the  hus- 
band to  sell  the  land,  the  title  to  which  had  thus  been  attempted 
to  be  transferred  to  the  wife,  and  the  purchaser  at  such  sale 
would  have  acquired  all  the  right  in  the  premises  which  had  been 
vested  in  the  husband  at  the  time  he  executed  the  forbidden  con- 
veyance. .  .  .  The  present  statutory  law  of  this  State  does 
not  permit,  under  ordinary  circumstances,  a  married  woman  to 
execute  a  conveyance  of  her  lands,  unless  such  act  be  done  with 
the  co-operation  of  her  husband.  .  .  .  From  these  premises, 
indisputably  tenable,  the  corollary  is  drawn  that  the  legal  propo- 
sitions just  referred  to  and  declared  to  be  correct  remain  intact, 
and  continue  unaffected  by  the  fact  that  an  equitable  right  to 
these  lands  passed  to  Allendorph,  he  having  purchased  and  paid 
his  money  in  good  faith.  The  point  thus  presented  is  not  free 
from  difficulty,  and  in  the  process  of  its  solution  embraces  a  con- 
sideration of  the  pertinent  principles  of  equity,  as  modified  by 
the  positive  rules  of  the  statutable  law  of  the  State.  .  .  .  The 
foregoing  examination  of  the  general  rule  in  question,  as  en- 
forced in  courts  of  equity,  through  the  change  impressed  upon  it 
by  the  statutes  of  this  State,  leads  us  to  this  result:  that  if  the 
judgment  of  the  complainant  is  a  lien  at  law,  as  is  claimed,  upon 
the  premises  involved  in  the  controversy,  such  lien  cannot  be  di- 
vested by  the  naked  equitable  right  of  the  defendant,  Allendorph. 
This  will  be  at  once  evident,  when  it  is  remembered  that  such 
result  would  not  have  followed  if  this  defendant  had  taken  an 
actual  legal  conveyance,  and  had  omitted  to  comply  with  the 
requisition  of  the  statute  exacting  the  recording  of  such  con- 
veyance. This  seems  to  me  so  plain,  that  the  only  matter  for 
consideration  which  appears  at  this  point  to  arise  is,  whether  this 
judgment,  under  the  force  of  the  circumstances  presented,  has 
any  effect,  so  as  to  lay  a  legal  lien  upon  this  land.  I  have  already 
stated  that  the  judgment  is  against  the  husband,  and  that  the 
legal  title  to  the  property  is  now  in  his  wife,  as  his  fraudulent 
grantee.  If  the  case  stopped  at  this  point,  there  would  be  no 
question  with  respect  to  the  lien  of  the  judgment.  It  would  clear- 
ly bind  the  land  so  that  it  could  be  sold  under  it.  .  .  .  That 
the  judgment  against  a  debtor  can  be  levied  against  lands  aliened 
by  him  in  fraud  of  his  creditors  prior  to  the  rendition  of  said 
judgment,  is  an  effect  due  exclusively  to  the  operation  of  the 
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second  [now  12th]  section  of  the  statute  for  the  prevention  of 
frauds,  which  declares  that  every  such  conveyance  shall  'be  clear- 
ly and  utterly  void,  frustrate,  and  of  no  efifect.'  The  statute  an- 
nulling the  transfer  of  the  title,  the  judgment  becomes  attached 
to  the  land  as  completely  as  though  the  fraudulent  conveyance 
had  not  been  made.  Does  this  statute  rescission  of  the  fraudulent 
conveyance  occur  in  the  present  case?  My  consideration  of  the 
subject  has  led  me  to  the  conclusion  that  it  does  not.  I  think,  as 
between  the  complainant,  the  judgment  creditor,  and  Allendorph, 
the  equitable  purchaser  from  the  fraudulent  grantee,  the  section 
of  the  statute  just  referred  to  is  wholly  inoperative.  By  the  sixth 
[now  15th]  section  of  the  act,  the  rights  of  the  bona  Ude  purchas- 
er are  protected  and  preserved  by  being  withdrawn  wholly  from 
the  statutory  operation.  This  clause,  in  substance,  declares  that 
the  act  shall  not  extend  to,  or  be  construed  so  as  to  impeach  or 
make  void,  any  conveyance  made  upon  good  consideration,  and 
bona  fide,  to  any  person  without  notice  or  knowledge  of  the  fraud 
tainting  the  transaction.  This  language  is  very  comprehensive, 
and  appears  to  embrace  the  equitable  transfer  to  the  defendant, 
Allendorph,  from  the  wife  of  the  judgment  debtor.  .  .  . 
Chief  Justice  Spencer  [in  the  Court  of  Errors  on  appeal  in  Rob- 
erts v.  Anderson,  3  Johns.  Ch.  R.  371]  .  .  .  places  the  subject  on 
highly  practical  grounds ;  the  inference  that  he  draws  being  that 
the  provision  validates  the  title  of  the  bona  £de  purchaser,  whether 
such  title  has  been  taken  immediately  from  the  fraudulent  debtor, 
or  more  remotely  from  the  grantee  of  such  debtor.  And  this  in- 
terpretation seems  to  me  wholly  consistent  with  both  the  spirit 
and  language  of  the  section  construed.  .  .  .  My  conclusion, 
consequently,  is  that  already  stated,  that  the  statute  for  the  pre- 
vention of  frauds  does  not  operate  so  as  to  annul  or  affect  the  ti- 
tle of  the  fraudulent  grantee  as  against  a  bona  fide  purchaser 
from  such  grantee,  and  that  a  purchaser  is  within  the  immunity  of 
the  act  if  he  has  acquired  either  a  legal  or  equitable  title,  and  that 
under  such  conditions  a  judgment  against  the  debtor  will  not  be  a 
lien  on  the  land  conveyed.  It  is  well  to  remark,  that  if  a  sale 
should  take  place  under  such  judgment,  a  purchaser  at  such  sale, 
without  notice  of  equities  existing  in  favor  of  parties  discon- 
nected with  the  fraudulent  transaction,  would  stand,  from  mani- 
fest considerations,  upon  a  different  ground  from  that  occupied 
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by  a  judgment  creditor.  The  present  decree  is  right  in  holding 
that  the  title  transmitted  to  Allendorph  was  not  affected  by  the 
judgment  in  question." 

,[The  rule  in  equity  referred  to  is  that  "the  lien  of  a  judgment 
at  law  upon  lands  will  not  prevail  against  the  equity  of  a  pur- 
chaser, who,  before  rendition  of  such  judgment,  has,  in  good 
faith  and  without  notice  of  anything  wrong  in  the  affair,  paid 
his  money ;"  as  modified  "by  the  provisions  of  the  statutes  which 
give  a  preference  to  judgments  over  unrecorded  conveyances 
and  mortgages."] 


CHAPTER  XX 

Gift  Between  Husband  and  Wife 

A  Gift  by  a  Husband  to  His  Wife  Where  Creditors'  Rights  do  not 

Intervene. 

104.  At  common  law,  a  gift  by  a  husband  directly  to  his  wife,  whether 
by  deed  or  otherwise,  was  void.  The  Married  Woman's  Act  has 
not  altered  the  common  law.     In  equity  such  a  gift  is  good. 

105.  Voluntary  deeds,  in  family  settlements  are,  if  fairly  made,  always 
binding  in  equity  unless  there  is  decisive  proof  that  the  grantor 
never  parted  or  intended  to  part  with  the  possession  of  the  deed; 
and  such  intention  is  not  shown  by  his  mere  retention  thereof. 

106.  Without  proof  of  incapacity,  fraud  or  undue  influence,  such  a 
deed  is  entitled  to  stand  on  its  own  inherent  strength. 

107.  Chattels  or  choses  in  action  pass  by  the  deed  alone,  without  the 
actual  delivery  of  the  chattel  or  security. 

108.  A  husband,  in  his  normal,  dominant  position,  may  deed  his  wife 
a  part  or  all  of  his  property.  He  may,  through  a  third  party, 
give  to  her  a  bond  and  mortgage  on  his  own  property. 

109.  A  wife  may  give  a  part  or  the  whole  of  her  separate  estate  to  her 
husband.  The  husband  may  persuade  the  wife  to  make  the  gift; 
but  must  not  coerce  or  defraud  her.  Equity  subjects  to  the  sever- 
est scrutiny  a  bargain  by  the  husband  with  his  wife. 

Where  Creditors'  Rights  Cannot  Intervene 

no.  The  labor  and  earnings  of  the  wife,  except  those  acquired  in  her 
separate  employment,  belong  to  her  husband. 

111.  A  husband  can  give  his  wife  her  own  earnings  until  he  has  reduced 
them  into  his  personal  possession. 

112.  A  husband  may  give  to  his  wife  their  children's  earnings. 

113.  A  husband  may  give  to  his  wife,  out  of  his  own  earnings,  a  sum  suf- 
ficient for  the  support  of  their  family. 

114.  Even  prior  to  the  Married  Woman's  act,  a  husband  could  work  for 
his  wife  or  manage  her  business,  without  making  her  property  liable 
for  his  debts. 

114a.     May  manage  property  after  gift  by  himself  to  her. 

Where  Creditors'  Rights  do  Interfere 

115.  As   to  pre-existing  creditors,   a  husband  cannot  make  a  voluntary 

conveyance  to  his  wife,  or  give  to  her  the  proceeds  of  his  own  busi- 
ness, skill  and  labor.     Fraud  is  the  legal  conclusion  arising  from 


132  Married  Women  in  New  Jersey 

a  voluntary  conveyance,  contemporaneous  with  an  existing  debt  due 
from  the  grantor. 

116.  As  to  subsequent  creditors,  the  burden  is  on  them  to  actually  prove 
that,  at  the  time  the  voluntary  conveyance  was  made,  there  was  an 
actual  intent  to  hinder  and  defraud  creditors. 

117.  When  there  are  both  pre-existing  and  subsequent  creditors,  a 
voluntary  deed  may  be  valid  as  to  subsequent  creditors  but  fraudu- 
lent as  to  prior  creditors. 

Presumptions,  Evidence  and  Proof  of  Gifts  Between  Husband 
AND   Wife,   Together   with   Trusts   Resulting  Therefrom 

118.  When  real  estate  is  conveyed  to  a  wife  but  is  paid  for  by  her  hus- 
band, a  settlement,  and  not  a  resultant  trust,  is  presumed.  When 
this  presumption  is  rebutted,  an  enforceable  trust  results. 

119.  The  proof,  however,  to  rebut  it,  must  leave  no  reasonable  doubt  as 
to  the  intention  of  the  husband.  A  true  settlement  will  not  be 
affected  by  a  subsequent  divorce  from  the  wife  for  her  adultery, 

120.  The  rebutting  proof  must  be  of  facts  antecedent  to  or  contempo- 
raneous with  the  purchase.  A  resultant  trust  cannot  be  raised  from 
matters  arising  ex  post  facto.  Subsequent  admissions  against  inter- 
est and  subsequent  recognition  by  words  or  acts  are  also  admissi- 
ble. 

121.  The  settlement  may  be  of  only  a  limited  interest  in  the  land,  with 
a  resultant  trust  as  to  the  rest. 

122.  Proof  that  the  property  conveyed  to  the  wife,  through  a  third  per- 
son, represents  all  or  nearly  all  of  the  husband's  savings,  (in  the 
absence  of  any  proof  of  incapacity,  fraud  or  undue  influence),  does 
not  rebut  the  presumption  of  a  settlement  on  the  theory  that  it  is 
an    unreasonable  provision. 

123.  If  a  husband  or  wife,  without  any  agreement,  improves  or  pays 
encumbrances  on  the  other's  separate  estate,  such  improvement  or 
payment  is  presvmiably  a  gift  to  the  other. 

124.  A  gift  of  personal  property  from  a  husband  to  his  wife  must  be 
clearly  proved.  A  wife's  paraphernalia,  unless  purchased  with  her 
own  separate  money,  is  her  husband's  property,  until  he  clearly  gives 
it  to  her. 

125.  A  husband  may  give  the  note  of  a  third  person  to  his  wife  by  a 
simple   delivery. 

126.  In  determining  whether  money  delivered  by  husband  to  wife  was  a 
gift,  the  intelligent  intent  of  the  parties  control  if  it  can  be  ascer- 
tained. A  gift  by  husband  to  wife  can  be  established  by  presump- 
tive evidence. 

127.  There  is  now  no  presumption  that  a  wife  intends  to  give  any  of 
her  separate  property  to  her  husband. 

128.  The  wife's  principal  money  becomes  the  husband's,  only  whe«  a 
clear,   express,  voluntary  gift  of   it  or  a   clearly  implied   intent  to 
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give  it,  or  his  disposal  of  it  as  she  directed,  is  proved;  but  if  he 
expends  the  rents  and  income  of  her  estate,  with  her  knowledge  and 
without  her  dissent,  a  gift  thereof  to  him  will  be  presumed.  If  a 
husband  purchases,  in  whole  or  in  part,  and  improves  land,  with  his 
wife's  principal  property,  and  takes  title  thereto  in  his  own  or 
another's  name,  a  trust  results  to  the  wife  to  the  extent  of  her  said 
property  so  invested.  Where  he  takes  the  title  in  his  own  name  the 
transaction  should  be  carefully  scrutinized. 
128a.     Wife  need  not  take  written  evidence  of  the  loan. 

129.  Where  a  husband  receives  his  wife's  principal  money  for  any  pur- 
pose legally  beneficial  to  himself  alone,  the  presumption  now  is  that 
the  money  was  a  loan  to  him;  and,  to  establish  a  valid  gift,  the 
husband  may  be  required  to  show  that  his  wife  had  full  knowledge 
of  the  situation  when  she  advanced  the  money.  As  against  volun- 
teers, the  money  will  be  followed  as  a  trust  fund  and  become  a  lien 
upon  the  land. 

130.  A  gift  of  her  principal  money  by  a  wife  to  her  husband  may  be 
inferred  from  circumstances.  But,  after  clear  proof  of  the  recep- 
tion by  the  husband  of  the  wife's  principal  money,  creditors,  in 
order  to  resist  the  wife's  claim  to  the  same,  must  prove  that  she 
gave  it  to  him  or  that  he  used  it  as  she  directed. 

131.  The  earnings  of  a  wife,  not  in  her  separate  occupation,  are  her 
husband's ;  but  he  may  give  them  to  her,  even  against  his  cred- 
itors. 

132.  When  a  wife's  earnings  are  invested  in  her  own  name,  neither  her 
husband  nor  his  creditors  can  disturb  them. 

132a.  After  gift  of  her  earnings  to  her,  she  may  loan  them,  on  chattel 
mortgage,  to  her  husband. 

133.  The  husband's  assent,  that  his  wife  may  have  her  own  earnings,  may 
be  only  an  implied  one. 

134.  Presumably,  a  wife  who  purchases,  with  her  own  earnings,  property 
in  her  husband's  name,  or  therewith  pays  encumbrances  on  such 
property,  does  not  hold  it  as  her  separate  property. 

135.  The  proceeds  of  a  business  carried  on  by  both,  will  not  be  protected 
for  her  as  against  her  husband's  creditors. 

l3Sa.  Bill  of  sale,  of  personal  property,  delivered  to  trustee  for  his 
security  and  then  for  benefit  of  assignor's  wife,  vests  title  in  wife 
on  delivery  of  said  bill  to  trustee.  Husband's  subsequent  taking 
possession  of  said  property,  with  wife's  consent,  may  not  be  a  regift 
to  him. 
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Gift  by  Husband  to  Wife 

104.  At  common  laiv,  a  gift  by  a  husband  directly  to  his  zvife, 
zvJicthcr  by  deed  or  otherzvise,  zvas  void.  The  Married  Wo- 
man's act  has  not  altered  the  common  lazv.  In  equity  such 
a  gift  is  valid. 

Case:  Skillman  v.  Skillman,  13  N.  J.  Eq.  407  (Chan.  1861). — 
"If,  therefore,  the  complainant  has  acquired  any  separate  prop- 
erty in  her  earnings,  it  must  be  by  gift  from  her  husband. 
Though,  by  reason  of  the  unity  of  person  subsisting  between 
them,  such  gift  from  the  husband  to  the  wife  is  void  at  law,  it 
will  be  protected  in  equity  as  against  the  husband." 

Case:  Dilts  v.  Stevenson,  17  N.  J.  Eq.  413  (Prerog.  Ct.  1864). 
— "The  act  for  the  better  securing  the  property  of  married  wo- 
men confers  no  power  on  the  wife  to  take  real  or  personal  prop- 
erty directly  by  gift  from  her  husband.  ...  It  was  not  de- 
signed to  confer  upon  her  the  power  of  acquiring  her  husband's 
property,  but  to  protect  her  own."     [Obiter  as  to  real  property]. 

Case:  Sipley  v.  Wass,  49  N.  J.  Eq.  467  (Chan.  1892). — "The 
first  question  is  as  to  the  effect  of  the  deed  of  1854  from  the 
husband  direct  to  the  wife.  It  is  in  form  quite  sufficient  to  con- 
vey the  legal  title  if  it  had  been  made  to  a  third  party.  It  is,  how- 
ever, familiar  law,  and  was  admitted  at  the  hearing,  that  it  was 
inefficient  to  convey  the  legal  title  to  the  wife  in  this  case,  and  it 
is  upon  that  ground  that  the  complainant  comes  into  this  court. 
But,  though  void  at  law,  it  is  equally  well  settled  that  it  is  good  in 
equity.  Speaking  of  a  chattel  mortgage  given  by  the 
husband  direct  to  the  wife,  but  unaccompanied  by  de- 
livery of  possession  of  the  chattels.  Chief  Justice  Beas- 
ley,  in  Woodruff  v.  Clark,  13  Vr.  199,  says:  'That  this 
transfer  was  enforceable  in  equity,  and  that  the  title  of  the 
plaintiff  would  have  been  protected  in  that  forum  against  the 
claims  of  the  husband's  creditors,  no  one  will  deny,  the  only  ques- 
tion being,  whether  such  transfer  can  be  recognized  and  effec- 
tuated by  a  court  of  law.'  The  direct  question  was  presented  and 
decided  by  Vice-Chancellor  Bird  in  the  unreported  case  of  Vought 
V.  Vought  (September,  1884).  [Reported  in  5  Dick,  177.  The 
complainant's  claim  is  not  defeated  because  the  conveyance  is 
made  directly  to  the  wife].  The  authority  cited  by  him  is  Moore  v. 
Page,  III  U.  S.  118, where  a  number  of  authorities  are  collected." 
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lOj.  Voluntary  deeds  in  family  settlements  are,  if  fairly  made, 
always  binding  in  equity  unless  there  is  decisive  proof 
that  the  grantor  never  parted  or  intended  to  part  zviih  the 
possession  of  the  deed;  and  such  intention  is  not  shown  by 
his  mere  retention  thereof. 

Case:  Tarbox  v.  Grant,  56  N.  J.  Eq.  201  (Chan.  1897). — "The 
special  doctrine  relating  to  delivery  of  deeds  in  cases  which  are 
such  family  settlements  is  recognized  in  Ruckman  v.  Ruckman,  6 
Stew.  Eq.  354  ,[Err.  and  App.]  (at  p.  358).  .  .  .  Deeds  of  this 
character,  fairly  made,  are  always  held  binding  in  equity  upon 
the  grantor,  unless  there  be  clear  and  decisive  proof  that  the 
grantor  never  parted  or  intended  to  part  with  the  possession  of 
the  deed,  and  even  if  he  retains  it  the  weight  of  authority  is  de- 
cidedly in  favor  of  its  validity,  unless  there  be  other  circum- 
stances besides  the  mere  fact  of  his  retaining  it,  to  show  that  it 
was  not  intended  to  be  absolute." 

106.  Without  proof  of  incapacity,  fraud  or  undue  influence, 
such  a  deed  is  entitled  to  stand  on  its  own  inherent 
strength.  The  grantee  is  not  required  to  prove  that  it  zvas 
fairly  obtained. 

Case:  Fretz  v.  Roth,  70  N.  J.  Eq.  765  (Err.  and  App.  1903). — 
"A  leading  and  instructive  case  dealing  with  the  rules  of  equity 
governing  the  effect  to  be  given  to  voluntary  deeds  founded 
upon  consideration  of  love  and  affection  is  that  of  Legendre  v. 
Goodridge,  reported  in  46  N.  J.  Eq.  419,  decided  by  the  late  Vice- 
Chancellor  Van  Fleet  in  the  year  1890.  His  opinion  states  the 
settled  equity  doctrine  applicable  in  these  words,  viz. :  'With- 
out proof  of  incapacity,  fraud  or  undue  influence,  a  deed  which 
appears  to  have  been  executed  under  all  the  safeguards  pro- 
vided by  law  for  the  protection  of  the  grantor  against  coercion 
and  imposition,  though  supported  by  no  consideration  biit  love 
and  affection,  is  entitled  to  stand  on  its  own  inherent  strength. 
.  .  .  The  grantee  is  not  required  to  prove  that  it  was  fairly 
obtained.'  The  decree  he  there  advised  was  affirmed  unani- 
mously by  this  court  in  48  N.  J.  Eq.  308." 
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loj.  Chattels  or  choses  in  action  pass  by  the  deed  alone,  zvith- 
out  the  actual  delivery  of  the  chattel  or  security. 

Case:  Tarbox  v.  Grant,  56  N.  J.  Eq.  204  (Chan.  1897). — 
"The  authorities  hold  that  a  gift  of  chattels  or  choses  in  action, 
by  deed,  is  complete  and  valid  as  an  executed  gift  by  the  deed 
alone  and  without  an  actual  delivery  of  the  chattel  or  security 
itself.  .  .  .  An  estoppel  arises  against  denying  that  the  pos- 
session of  the  thing  granted  has  been  transferred,  and  the  gift 
is,  therefore,  considered  as  perfected." 

108.  A  husband,  in  liis  normal,  dominant  position,  may  deed  his 
zvife  a  part  or  all  of  his  property.  Through  a  third  party, 
he  may  give  her  a  bond  and  mortgage  on  his  oivn  property. 

Case:  Stoy  v.  Stoy,  41  N.  J.  Eq.  371  (Err.  and  App.  1886). — 
"Mrs.  Stoy  insists  that  the  said  bond  and  mortgage,  above  the 
said  $1000,  was  a  gift  to  her  by  her  husband.  The  question  is, 
Can  it  be  considered  a  gift?  .  .  .  If  this  transaction  was  a  gift 
the  defence  cannot  prevail.  Clearly,  it  had  all  the  solemnities 
of  the  most  important  contract.  Mr.  Jenkins,  Mr.  Lilly,  Mrs. 
Lilly  and  Mrs.  Stoy,  understood  that  Mr.  Stoy  was  making  a  gift 
of  the  bond  and  mortgage  [through  a  third  party]  to  his  wife. 
Such  gifts  are  universally  upheld  in  the  law.  That  the  courts  are 
disposed  to  uphold  such  transactions,  see  the  case  of  Aller  v. 
Aller,  II  Vr.  446,  and  the  many  cases  there  cited.  I  refer  also  to 
Lister  v.  Lister,  8  Stew.  Eq.  49,  some  of  the  features  of  which 
are  quite  similar  to  the  case  before  me.  In  that  case  the  Chan- 
cellor was  sustained  by  the  court  of  last  resort.    See  10  Stew.  Eq. 

331- 

Case:  James  v.  Aller,  68  N.  J.  Eq.  668  (Err.  and  App.  1905). 
— "The  Vice-Chancellor  concluded  from  the  proofs  .  .  . 
that  the  gift  was  made  freely  [to  his  children]  by  the  father  to 
carry  out  his  wishes  expressed  at  the  time,  and  without  the  ex- 
ercise of  any  influence  on  the  part  of  the  daughters,  and  that  no 
power  to  revoke  the  gift  was  reserved  by  him.  The  Vice-Chan- 
cellor considered,  however,  that  the  gift  was  improvident,  be- 
cause, by  making  it,  the  complainant  divested  himself  of  all  the 
property  then  owned  by  him,  and  held  that  for  this  reason  it  was 
inequitable  for  the  defendants  to  retain  this  gift,  after  a  demand 
for  its  return  made  upon  them  by  the  complainant,  [the  father]. 
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.  .  .  Mr.  James,  at  the  time  of  making  the  gift  which  was  set 
aside,  was,  as  is  stated  in  the  opinion  of  the  Vice-Chancellor,  in 
the  prime  of  hfe,  and  was  steadily  earning  from  $100  to  $300  a 
month,  and  sometimes  as  much  as  $500.  It  may  well  be  doubted 
whether  a  man  in  such  a  situation  necessarily  acts  improvidently 
in  giving  to  his  children  the  property  which  he  has  then  accum- 
ulated. But  assuming  this  to  be  so,  it  does  not,  in  our  view,  af- 
ford any  ground  for  declaring  such  a  transaction  voidable  at  his 
option.  The  law  permits  any  one  to  dispose  of  his  property  gra- 
tuitously, if  he  pleases,  provided  the  rights  of  creditors  are  not 
injuriously  affected  thereby.  He  may,  if  he  sees  fit,  reserve  to 
himself  the  right  to  revoke  his  gift ;  or,  if  he  desires,  he  may 
make  the  gift  absolute  and  irrevocable,  and  his  power  in  this  re- 
gard does  not  depend  upon  the  providence  or  improvidence  of 
his  act.  It  has,  indeed,  frequently  been  declared  that  where  a 
relation  of  trust  and  confidence  exists  between  the  donor  and  the 
donee,  and  the  donee  occupies  the  dominant  position,  the  fact  that 
the  gift  is  improvident  is  of  great  importance  in  determining 
whether  it  was  the  voluntary,  well-understood  act  of  the  donor, 
and  that  the  failure  of  the  donor  to  reserve  to  himself  a  power 
of  revocation  will  vitiate  the  transaction.  The  two  cases  referred 
to  by  the  Vice-Chancellor  in  support  of  his  conclusion  that  the 
gift  shall  be  set  aside  are  of  this  character.  .  .  .  The  under- 
lying distinction  between  cases  like  those  just  referred  to  and 
the  present  one,  as  it  seems  to  us,  is  the  relationship  existing  be- 
tween the  parties.  Where  no  relation  of  trust  and  confidence  exists 
between  the  donor  and  the  donee,  or  where,  when  such  relation 
does  exist,  the  donor,  and  not  the  donee,  occupies  the  dominant 
position,  the  rule  laid  down  in  these  cases  has  no  application,  and 
a  gift  absolute  in  its  terms,  made  voluntarily  and  with  a  full  un- 
derstanding of  its  effect,  cannot  be  revoked  by  the  donor,  either 
by  his  own  act  alone  or  with  the  aid  of  a  judicial  tribunal.  Such 
is  the  case  now  before  us.  The  respondent,  in  the  prime  of  life, 
as  has  already  been  stated,  in  the  full  possession  of  his  faculties, 
as  the  case  shows,  and  without  the  exercise  of  any  influence  over 
him  by  his  children,  made  this  gift  to  them.  At  that  time  no  con- 
ditions existed  to  justify  the  conclusion  that  the  original  relation 
existing  between  parent  and  child  (i.  e.,  a  relation  where  the 
parent  occupies  the  dominant  position)   had  been  reversed,  and 
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that  the  children  then  occupied  that  position.  His  purpose,  at  the 
time  of  making  the  gift,  was  to  make  them  the  absolute  owners 
of  the  property  donated.  It  was  his  to  dispose  of  as  he  saw  fit. 
The  gift  was  intended  by  him  to  be,  and  was,  irrevocable.  That 
being  so,  he  has  no  legal  right  to  now  require  the  return  of  the 
property  with  which  he  then  parted."  [See  Herbert  v.  Alvord,  75 
N.  J.  Eq.  431,  Chan.  1909,  husband  to  wife.  Wife  in  dominant 
position,  Monoghan  v.  Collins,  71  Atl.  617,  Chan.   1908]. 

/op.  A  zmfe  may  give  a  part  or  the  whole  of  her  separate  estate 
to  her  husband.  The  husband  may  persuade  the  wife  to 
make  the  gift;  but  must  not  coerce  or  defraud  her.  Equity 
subjects  to  the  severest  scutiny  a  bargain  by  the  husband 
with  his  zvife. 

Case:  Schultze  v.  Schultze,  73  N.  J.  Eq.  599  (Chan.  1907). — 
"It  is  undoubtedly  true  that  a  married  woman  may  make  a  gift 
to  her  husband  of  the  whole  or  any  part  of  her  real  or  personal 
estate;  she  may  make  a  settlement  upon  her  husband  which  is 
wholly  voluntary,  and  it  may  be  made  in  such  a  way  as  to  be 
absolutely  unimpeachable.  Vice-Chancellor  Emery  states  the  law 
in  Curtis  v.  Crossley,  59  N.  J.  Eq.  358-365,  as  follows:  The 
wife  is  protected  against  settlements  made  upon  the  husband 
through  fear  or  improper  influence  on  his  part,  and  if  she  is  able 
to  establish  this  the  settlement  will  be  declared  void;  and,  while 
a  court  of  equity  will  scrutinize  the  transaction  with  jealousy 
in  order  to  ascertain  whether  the  settlement  was  made  through 
fear  of  the  husband,  or  whether  the  husband  exercised  improper 
influence  over  the  wife,  the  burden  is  on  the  wife  to  show  improp- 
er influence  of  the  husband,  in  order  to  avoid  her  settlement  on 
him,'  citing  cases.  See,  also.  Hall  v.  Otterson,  52  N.  J.  Eq.  522; 
affirmed  53  N.  J.  Eq.  695  ;  Black  v.  Black,  30  N.  J.  Eq.  215 ; 
Slack  V.  Rees,  66  N.  J.  Eq.  447  (involving  the  relation  between 
father  and  daughter),  and  Albert  v.  Haeberly,  68  N.  J.  Eq.  664 
(involving  relations  between  a  young  woman  and  her  step- 
mother). If,  therefore,  the  complainant  has  shown  that  the 
gifts  made  by  her  to  her  husband  were  the  product  of  undue 
influence  or  threats  of  injury  or  actual  violence,  they  must  be 
held  to  have  been  obtained  unfairly.  If  she  makes  a  prima  facie 
case  on  these  grounds,  then,  by  all  the  rules  of  procedure,  the 
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burden  of  countervailing  it  is  thrown  on  the  defendant,  and  if 
he  does  not  meet  the  burden  thus  cast  upon  him  the  decree  must 
go  in  favor  of  the  complainant.  The  gift  must  be  the  free  act  of 
the  wife;  it  must  be  without  coercion  or  fraud.  Anything  be- 
yond mere  persuasive  argument  will  not  be  permitted.  It  must 
proceed  from  an  unfettered  will,  and  an  uncontrolled  desire  to 
benefit  the  donee.  ...  It  has  been  held  in  many  cases  that 
the  absence  of  power  of  revocation  from  a  voluntary  settle- 
ment is  evidence  of  mistake,  and  that  sometimes  that  of  itself 
would  be  sufficient  to  destroy  the  gift.  Garnsey  v.  Mundy,  24 
N.  J.  Eq.  243 ;  Martling  v.  Martling,  47  N.  J.  Eq.  122 ;  White  v. 
White,  60  N.  J.  Eq.  115."     [Note  cases  cited  in  White  v.  White, 

P-  II5-] 

Case:  Curtis  v.  Crossley,  59  N.  J.  Eq.  364  (Chan.  1900). — 
"The  law  recognizes  and  sustains  the  right  of  a  husband  to  the 
use  of  all  proper  influence  over  the  wife,  even  for  his  own  bene- 
fit, and  does  not  impose  upon  him  or  those  claiming  under  him, 
who  seek  to  uphold  her  settlement,  the  burden  of  showing  that 
the  settlement  is  fair  or  reasonable,  or  was  made  under  inde- 
pendent advice,  as  in  the  case  of  settlements  made  in  the  other 
relations,  which  are  called  confidential  or  fiduciary.  .  .  .  The  unrea- 
sonableness of  the  settlement,  the  lack  of  independent  counsel 
for  the  wife  and  the  omission  of  the  power  of  revocation  are 
therefore  only  circumstances  to  be  considered  upon  the  vital 
question  of  improper  influence  exerted  by  the  husband  to  bring 
about  the  settlement  on  him  and  his  relatives." 

Case:  Hall  v.  Otterson,  52  N.  J.  Eq.  526  (Chan.  1894). — 
"The  rule  of  equity  that  'he  who  bargains  in  a  matter  of  ad- 
vantage with  a  person  placing  confidence  in  him,  is  bound 
to  show  that  a  reasonable  use  has  been  made  of  that  con- 
fidence,' (Gibson  v.  Jeyes,  6  Ves.  266),  applies  with 
peculiar  force  to  a  transaction  by  wdiich  a  husband  secures 
from  his  wife  a  portion  of  her  estate.  The  most  dominant  of 
all  relations  is  that  of  the  husband  over  the  wife.  There  are,  of 
course,  exceptional  cases  when  the  will  of  the  woman  may  con- 
trol. The  relation  is  so  close,  the  trust  of  the  wife  so  absolute, 
her  dependence  so  entire,  it  may  be  that  her  fear  so  abject,  while 
the  dominion  of  the  husband  is  so  complete,  his  influence  so 
insidious  yet  so  controlling,  that  equity  regards  all  such  trans- 
10 
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actions  with  a  jealous  care  and  subjects  them  to  the  severest 
scrutiny.  The  greater  the  affection  the  more  submissive  the 
dependence,  the  stronger  the  trust  the  more  hable  is  the  wife  to 
be  subject  to  the  control  of  the  husband,  and  the  more  vigilant 
should  the  court  be  in  protecting  the  weak.  Farmer,  Executor,  v. 
Farmer,  12  Stew.  Eq.  211,  216;  .  .  .  Black  v.  Black,  3  Stew, 
Eq.  215,  219.  .  .  .  'What  honest  mind  would  feel  regret 
that,  in  the  hurry  of  accomplishment,  some  circumstance,  merely 
formal,  was  omitted  by  which  the  wife  and  her  family  were  res- 
cued from  his  rapacity.'  .  .  .  It  is  a  case  in  which  the  court 
should  be  alert  to  require  the  observance  of  all  the  technical  rules 
applicable." 

Case:  Black  v.  Black,  30  N.  J.  Eq.  219  (Chan.  1878). — 
"There  can  be  no  doubt  that  a  wife  may  give  a  part,  or  the  whole, 
of  her  separate  estate  to  her  husband,  and  thus  invest  him  with 
a  perfect  title,  but  the  courts,  in  consequence  of  his  great  influ- 
ence over  her,  always  look  upon  such  transactions  with  watch- 
fulness, and  require  the  husband,  when  he  sets  up  a  title  founded 
on  a  gift  from  his  wife,  to  show,  by  full  proof,  that  her  act  was 
free  and  voluntary,  and  not  the  result  of  his  craft  or  power. 
Clancy  on  Mar.  Wom.,  347."  [Obiter,  as  to  the  whole,  and  as 
to  realty.] 

Where  Creditors'  Rights  Cannot  Intervene 

no.     The  labor  and  earnings  of  the  wife,  except  those  acquired 
in  her  separate  employment,  belong  to  her  husband. 

Case:  Peterson  and  wife  v.  Mulford,  36  N.  J.  L.  486  (Err. 
and  App.  1873). — "There  can  be  no  question  but  that  a  husband 
is  entitled  to  the  services  of  his  wife  if  he  claims  them,  and  also 
to  the  proceeds  of  her  labor,  unless  he  permits  her  to  labor  for 
her  own  account,  or,  after  she  has  earned  or  received  the  pro- 
ceeds, gives  them  to  her,  or  allows  her  to  appropriate  them  to  her 
own  use.  This  is  clear  by  the  common  law,  and  is  recognized  in 
all  the  cases  in  this  State  where  the  question  is  considered." 

Case:  Garretson  v.  Appleton,  58  N.  J.  L.  397  (Err.  and  App. 
1895). — "The  rule  of  the  common  law  has  not,  as  applied  to  the 
circumstances  of  this  case,  been  altered  or  modified  by  the  Mar- 
ried Woman's  act.    The  plaintiff  was  not  carrying  on  a  separate 


Gift   Between   Husband   and   Wife  141 

business  in  the  course  of  which  she  rendered  these  services. 
Section  4  of  the  Married  Woman's  act  relates  only  to  wages  and 
earnings  acquired  or  gained  in  an  employment,  occupation  or 
trade  in  which  the  married  woman  is  employed  and  which  she 
carries  on  separately  from  her  husband.  Rev.,  p.  637."  [But  see, 
after  express  assumpsits  to  her,  when  she  is  also  the  meritorious 
cause  of  action,  sec.  192,  infra]. 

Case:  Small  v.  Pryor,  69  N.  J.  Eq.  609  (Chan.  1905). — "Even 
in  equity  the  earnings  of  the  wife  belonged  to  the  husband,  un- 
less he  had  divested  himself  of  them  by  some  clear  and  distinct 
act  by  which  he  held  or  engaged  to  hold  them  as  trustee  for  the 
wife's  separate  use.  Skillman  v.  Skillman,  13  N.  J.  Eq.  403,  407, 
409  (Chancellor  Green,  1861)  ;  affirmed,  15  N.  J.  Eq.  478,  481 
(1863)." 

III.     A  husband  may  give  to  his  zuife  her  own  earnings  until  he 
has  reduced  them  into  his  personal  possession. 

Case:  Petersen  and  wife  v.  Mulford,  36  N.  J.  L.  487  (Err. 
and  App.  1873). — "Though  the  earnings  of  a  wife  are  not  within 
the  provisions  of  the  Married  Woman's  act,  yet,  in  a  series  of  deci- 
sions in  this  State  arising  out  of  the  spirit  of  that  act,  and  in  ac- 
cordance with  its  provisions,  it  has  been  held  that  the  earnings 
of  a  married  woman,  working  on  her  own  account,  by  her  hus- 
band's permission,  or  earned  in  working  for  herself  without  his 
permission,  if  given  to  her  by  him,  are  her  separate  property,  and 
within  the  provisions  of  that  act;  and  that  a  husband  is  not  bound 
to  compel  his  wife  to  labor  for  his  creditors  or  to  appropriate  her 
earnings  for  them,  and  that  such  permission  and  gift  are  valid  as 
against  his  creditors.  .  .  .  And  Chancellor  Green  says,  that 
though  such  gift  is  void  at  law,  it  will  be  protected  in  equity.  In 
both  courts  the  case  [Skillman  v.  Skillman,  2  Beas.  403,  in  Chan- 
cery, and  2  McCarter  479,  in  this  court]  was  decided  on  the 
ground  that  there  was  no  evidence  that  the  husband  gave  her 
earnings  to  the  wife,  or  assented  to  her  earning  money  and  ap- 
propriating it  to  her  separate  use.  ...  It  may  therefore  be 
held  as  the  settled  law  of  this  State,  that  a  husband  may  permit 
his  wife  to  labor  for  herself  and  appropriate  to  her  own  use  the 
avails  of  her  labor,  and  may  give  to  her  or  allow  her  to  appropri- 
ate to  her  own  use,  the  proceeds  of  her  own  labor  when  received 
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by  her,  and  that  such  permission  or  gift  is  good  and  vaHd  as 
against  his  creditors,  if  such  proceeds  have  not  actually  been  re- 
duced into  his  possession."  [See  sees.  131-133,  infra.] 

J12.     A  husband  may  give  to  his  wife  their  children's  earnings. 

Case:  Peterson  and  Wife  v.  ]\Iulford,  36  N.  J.  L.  488  (Err. 
and  App.  1873). — "In  Johnson  v.  Vail,  i  McCarter,  423,  .  .  . 
Chancellor  Green  says:  'That  with  the  assent  of  the  husband 
and  father,  the  labor  of  the  wife  and  children  may  be  bestowed 
upon  the  separate  property  of  the  wife,  and  thus  accrue  to  her 
benefit.  I  know  of  no  rule  of  law  which  requires  a  husband  and 
father  to  compel  his  wife  and  children  to  work  in  the  service  of 
his  creditors ;'  and  again,  'Under  the  facts  stated  in  the  bill,  the 
assent  of  the  husband  to  the  cultivation  of  the  land  by  the  wife, 
he  being  in  the  house  and  being  engaged  in  other  employments, 
will  be  implied.'  The  Supreme  Court  in  the  case  of  Stall  v. 
Fulton,  I  Vroom,  430,  held  the  same  doctrine.  In  that  case, 
the  land  was  purchased  by  the  earnings  of  the  wife  and  his 
minor  daughters,  in  an  employment  known  to  him,  to  which  he 
gave  implied  assent  by  taking  their  work  to  their  employer,  but 
in  which  no  express  or  other  implied  assent  to  the  appropriation 
of  these  earnings  by  the  wife,  was  shown."  [See  Coyne  v.  Sayre, 
infra]. 

J75.     A  husband  may  give  to  his  zvife,  out  of  his  ozvn  earnings, 
a  sum  sufficient  for  the  support  of  their  family. 

Case:  Coyne  v.  Sayre,  54  N.  J.  Eq.  707  (Err.  and  App.  1896). 
— "It  appears  also  beyond  dispute  that,  after  her  husband's  fail- 
ure and  up  to  and  including  the  time  of  her  acquiring  and  im- 
proving the  Lakeside  avenue  property,  Mrs.  Coyne  took  boarders 
and  raised  chickens,  the  proceeds  of  which  she  used  to  supple- 
ment her  husband's  insufficient  support;  and  she  says  these  earn- 
ings of  hers,  with  the  wages  of  her  husband  and  of  her  three 
boys,  who  worked  at  mason  work  and  plumbing,  all  of  which 
were  paid  to  her,  were  applied,  after  paying  the  expense  of  the 
family,  five  in  number,  toward  the  erection  of  her  Lakeside  ave- 
nue home.  The  evidence  fails  to  show  that  the  earnings  of  Pat- 
rick Coyne  during  the  period  named  were  more  than  sufficient 
for  the  ordinary  support  of  his   family.     The  mere   fact,   then, 
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that  the  mother,  with  the  consent  of  the  father,  which  seems  to 
be  estabHshed,  took  the  benefit  of  the  labor  of  her  minor  chil- 
dren and  of  her  own  savings  from  the  keeping  of  boarders  and 
other  small  undertakings  of  hers  in  acquiring  and  improving  the 
Lakeside  avenue  property,  even  before  the  passage  of  the  amend- 
ed Married  Woman's  act  of  1874,  does  not  create  an  equity 
in  such  property  in  favor  of  the  creditors  of  the  husband.  John- 
son V.  Vail,  iMcCart,  423;  Peterson  v.  Mulford,  7  Vr.  481." 
I^Laches  discussed  in  this  case.] 

Case:  Kinsey  v.  Feller,  64  N.  J.  Eq.  369  (Err.  and  App. 
1901). — "That  Feller  made  certain  weekly  payments  to  his  wife, 
part  of  which  her  thrift  enabled  her  to  save,  and  that  in  addition 
to  this  she  added  to  her  fund  for  improvements  the  receipts 
from  keeping  boarders,  taking  in  washing  and  the  sale  of  milk 
and  chickens,  does  not  alter  the  posture  of  affairs"  ,[as  to  sub- 
sequent creditors,  who  had  to  prove  intent  to  defraud.] 

Case:  Farr  v.  Hauenstein,  72  N.  J,  Eq.  878  (Err.  and  App. 
1907). — "The  burden  of  proof  was  upon  the  complainant,  and 
we  think  he  failed  to  show  that  the  moneys  paid  in  liquidating  the 
taxes  and  interest  was  the  husband's  money.  .  .  .  The  hus- 
band was  charged  with  the  support  of  his  family  and  with  the 
duty  of  providing  for  them  a  home.  That  home  was  the  house 
and  premises  of  the  wife.  She  had  the  right  to  lease  the  property 
and  derive  an  income  therefrom  had  she  so  desired.  She  per- 
mitted her  husband  to  use  it  as  the  family  home  during  all  these 
years.  Instead  of  paying  rent  co  nomine,  he  paid  it  in  the  shape 
of  contributions  to  settle  the  accumulations  of  interest  and  taxes. 
Such  payments  are  within  the  rule  that  'if  the  husband  expends 
money  upon  lands  of  his  wife  in  his  occupation  by  erecting  build- 
ings or  making  improvements  thereon,  the  law  will  presume  he 
intended  it  for  her  benefit,  and  he  cannot  recover  for  the  same.' 
I  Washb.  Real  Prop.  346,  sec.  20.  It  was  held  by  this  court  in 
Coyne  v.  Sayre,  54  N.  J.  Eq.  (9  Dick.)  702,  that  the  wife's  appro- 
priation to  the  purchase  and  improvement  of  her  lot  of  the  labor 
and  services  of  her  husband,  so  long  as  it  did  not  appear  that 
the  value  thereof  was  beyond  the"  amount  necessary  for  the  rea- 
sonable support  of  his  family,  was  not  fraudulent  as  against  cred- 
itors. It  does  not  appear  that  these  payments  by  the  husband 
were  beyond  the  amount  necessary  for  the  reasonable  support  of 
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the  family,  and  it  follows  that  any  addition  of  value  they  may 
have  contributed  to  the  lands  in  question  belong  to  the  wife.  .  .  . 
And  we  think  the  same  result  should  have  followed  on  the 
ground  of  laches.  ...  If  they  had  succeeded  in  establishing 
the  existence  of  such  a  right  as  the  Vice-Chancellor  now  declares 
[charging  the  wife's  land  with  interest,  taxes  and  assessments 
paid  by  her  husband  thereon],  the  further  contributions  of  the 
husband  to  the  maintenance  of  a  home  for  the  family  would  have 
been  made  in  a  very  different  way.  We  think  the  long  delay, 
some  thirteen  years,  between  the  recovery  of  the  judgment  and 
the  filing  of  this  bill,  has  been  such  laches  as  to  entirely  change 
the  situation  from  what  it  otherwise  would  have  been." 

114.  Even  prior  to  the  Married  Woman's  act  a  husband  could 
work  for  his  zvife  or  manage  her  business  without  making 
her  property  liable  for  his  debts. 

Case:  Tresch  v.  Wirtz  34  N.  J.  Eq.  125  (Chan.  1881 ;  affirmed 
36  N.  J.  Eq.  356,  Err.  and  App.  1882). — "The  husband  gave  up 
his  business  in  1871,  and  after  that,  up  to  July,  1873,  assisted  his 
wife  more  or  less  in  her  business  [carried  on  with  her  husband's 
full  consent.]  He  was,  however,  a  mere  worker;  the  wife  con- 
tinued to  control  the  business,  and  he  merely  gave  her  such  labor 
as  she  required.  She  paid  him  no  wages,  but  supported  him,  and 
gave  him  money  as  she  thought  he  needed  it.  .  .  .  By  a  re- 
cent statute,  the  wages  and  earnings  of  a  married  woman,  ac- 
quired or  gained  by  her  in  any  employment,  occupation  or  trade, 
carried  on  separately  from  her  husband,  are  made  her  separate 
property,  as  though  she  were  a  single  woman.  Rev.  637,  sec.  4. 
This  statute  does  not,  however,  prescribe  the  rule  by  which  the 
rights  of  the  parties  to  this  suit  must  be  determined.  It  did  not 
take  efifect  until  after  the  moneys  in  controversy  had  been  earned, 
received  and  invested.  The  question  is,  could  a  husband,  prior  to 
this  statute,  relinquish  his  common  law  right  to  the  earnings  of 
his  wife  so  as  to  give  her  a  valid  title  to  them  against  his  creditors 
.  .  .  By  allowing  her  to  establish  a  business  and  to  manage  and 
control  it  as  her  own  separate  affair,  and  to  take  and  appropriate 
its  proceeds  as  her  separate  property,  he  told  her,  in  the  most  un- 
mistakable manner,  that  he  abandoned  all  right  to  her  earnings  and 
the  proceeds  of  her  business.     .    .    .    Nor  does  the  fact  that  a  hus- 
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band  assists  his  wife,  by  working  for  her,  or  managing  her  business, 
make  her  property  Hable  for  his  debts.  A  married  woman  may 
allow  her  husband  to  manage  her  separate  estate,  without  neces- 
sarily subjecting  it,  or  the  profits  arising  from  its  management, 
to  the  claims  of  his  creditors.  Aldridge  v.  Muirhead,  ii  Otto 
399.  A  man's  creditors  cannot  compel  him  to  work  for  them.  A 
debtor  is  not  the  slave  of  his  creditors.  The  marital  relation 
does  not  disqualify  a  husband  from  becoming  the  agent  of  his 
wife.  All  the  property  of  a  married  woman  is  now  her  separate 
estate ;  she  holds  it  as  a  feme  sole,  and  has  a  right  to  embark  it  in 
business.  She  may  lawfully  engage  in  any  kind  of  trade  or  bar- 
ter. If  she  engages  in  business,  and  actually  furnishes  the  capi- 
tal, so  that  the  business  is  in  fact  and  truth  hers,  she  has  a  right 
to  ask  the  aid  of  her  husband,  and  he  may  give  her  his  labor  and 
skill  without  rendering  her  property  liable  to  seizure  for  his  debts. 
Voorhees  v.  Bonesteel,  16  Wall.  31." 

1140.  Husband  may  retain  control  and  management  after  con- 
veyance to  wife. 

Case:  Dresser  v.  Zabriskie,  39  Atl.  1068  (Chan.  1898). — 
"But  then  it  is  urged  that  the  husband  retained  the  management 
and  control  of  the  property.  But  here  again  such  control  and 
management  were  perfectly  natural  under  the  circumstances.  His, 
wife  knew  nothing  about  the  business  of  selling  building  lots,  and 
naturally  left  that  to  her  husband." 

Where  Creditors'  Rights  Do  Intervene 

11^.  As  to  pre-existing  creditors,  a  husband  cannot  make  a  vol- 
untary conveyance,  or  give  to  his  zvife  the  proceeds  of  his 
business.  Fraud  is  the  legal  conclusion  arising  from  a 
voluntary  conveyance  contemporaneous  ivith  an  existing 
debt  due  from  the  grantor. 

Case:  Walsh  v.  Rosso,  59  N.  J.  Eq.  124  (Chan.  1899). — "It 
is  conceded  that  Mrs.  Rosso  bought  the  property  with  her  own 
money.  She  therefore  became  sole  owner  of  it.  She  bought  it, 
however,  subject  to  the  mortgage.  Her  husband,  out  of  the 
profits  of  a  business  which  belonged  exclusively  to  him,  gave  her 
the  money  to  pay  ofif  a  considerable  part  of  this  mortgage.     And 
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so  the  payments  were,  in  substance,  gifts  from  him  to  his  wife. 
While  these  gifts  were  legal  as  between  the  parties,  they  were 
fradulent  and  void  as  to  Franchi,  who  was  his  creditor  at  the  time 
they  were  made." 

Case:  Hagerman  v.  Buchanan,  45  N.  J.  Eq.  296  (Err.  and 
App.  1889). — "The  character  of  a  voluntary  conveyance,  when 
attacked  by  a  creditor  having  a  pre-existing  claim,  is  definitely 
settled  in  this  court.  In  the  case  of  Haston  v.  Castner,  4  Stew. 
Eq.  697  [Err.  and  App.  1879]  after  an  elaborate  review  of  the 
course  of  judicial  sentiment  in  this  State,  it  was  decided  that,  in 
respect  to  debts  existing  at  the  date  of  a  voluntary  conveyance, 
the  deed  was  void  by  force  of  the  statute  relating  to  frauds  and 
perjuries.  Against  the  attack  of  a  creditor  belonging  to  this 
class,  neither  the  motive  which  induced  the  deed,  nor  the  solv- 
ency of  the  grantor  at  the  time  of  its  execution,  nor  any  other 
circumstances  which  might  bear  upon  the  bona  fides  of  the 
parties  to  the  conveyance,  is  important.  Fraud  is  the  legal  con- 
clusion arising  from  the  contemporaneous  concurrence  of  the 
two  facts,  namely,  a  voluntary  deed  and  an  existing  debt  due  by 
the  grantor." 

116.  As  to  subsequent  creditors,  the  burden  is  on  them  to 
actually  prove  that,  at  the  time  the  voluntary  conveyance 
was  made,  there  zvas  an  actual  intent  to  hinder  and  de- 
fraud creditors. 

Case:  Kinsey  v.  Feller,  64  N.  J.  Eq.  368  (Err.  and  App. 
1901). — "The  attack  upon  these  conveyances  is  made  by  these 
complainants  who  both  are  subsequent  creditors,  and  the  burden 
then  is  upon  them  to  show  that  at  the  time  they  were  made  there 
was  an  actual  intent  to  hinder  and  defraud  creditors.  The  law 
upon  this  subject  may  be  said  to  be  authoritatively  settled  in  this 
State.  It  was  held  by  this  court  in  the  case  of  Carpenter  v.  Car- 
penter's Executors.  12  C.  E.  Gr.  502,  that  'to  enable  a  subsequent 
creditor  to  impeach  a  conveyance  made  under  these  circum- 
stances, it  must  be  shown  to  have  been  made  mala  fide;  its  fraud- 
ulent character  must  be  proved  as  a  fact.  And  if  the  evidence 
does  not  lead  to  the  conviction  that  there  was  a  present  purpose 
to  contract  a  future  indebtedness,  the  payment  of  which  was  to 
be  evaded  or  hindered,  or  some  other  fraudulent  design  to  the 
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injury  of  creditors  or  purchasers,  then  the  conveyance  will  stand.' 
And  again  in  the  later  case  of  Hagerman  v.  Buchanan,  18  Stew. 
Eq.  292,  296,  the  doctrine  is  stated  with  ecjual  force.  'The  rule 
that  has  been  recognized  is  that  a  voluntary  settlement  can  be 
attacked  by  a  subsequent  creditor  only  upon  the  ground  of  the 
existence  of  an  actual  intent  in  the  minds  of  the  parties  at  the 
time  of  the  execution  of  the  conveyance  to  hinder,  delay  or  defraud 
creditors  by  means  of  the  deed.'  ...  As  was  said  by  Mr.  Jus- 
tice Dixon  in  Carpenter  v.  Carpenter's  Executors,  supra :  'While 
the  law  requires  that  one  should  be  astute  in  ferreting  out  the 
evidences  of  fraud,  yet  the  law  will  not  presume  actual  fraud. 
The  evidences,  when  produced,  must  satisfy  the  judgment  that 
it  exists.'  ". 

iiy.  JVlicn  there  are  both  pre-existing  and  subsequent  creditors, 
0  voluntary  deed  may  be  valid  as  to  subsequent  creditors 
but  fraudulent  as  to  prior  or  existing  creditors. 

Case:  Gardner  v.  Kleinke,  46  N.  J.  Eq.  91  (Chan.  1889). — 
"Complainants  stand,  with  respect  to  the  change  of  title  from  the 
husband  to  the  wife,  in  the  position  of  both  prior  and  subsequent 
creditors.  ...  It  necessarily  follows  that  a  voluntary  deed  may, 
under  the  rule  in  force  in  this  State,  be  valid  as  to  subsequent  cred- 
itors, but  fraudulent  as  to  prior  or  existing  creditors.  .  .  . 
The  rule,  then,  to  be  applied  in  deciding  whether  the  conveyances 
assailed  in  this  case  are  fraudulent  or  not,  must,  I  think,  be  re- 
garded as  well  settled  and  clearly  defined.  If  the  conveyances 
were  voluntary,  they  must,  as  to  such  part  of  complainant's  debts 
as  had  been  contracted  prior  to  the  time  when  they  were  executed, 
be  held  to  be  void :  but,  to  warrant  the  court  in  declaring  them 
fraudulent  as  to  such  part  of  the  complainants'  debts  as  were  con- 
tracted subsequent  to  the  time  when  they  were  executed,  there 
must  be  proof  clearly  showing  that  they  were  executed  with  an 
intent  to  defraud  such  persons  as  should  become  creditors  of  the 
grantor  after  their  execution."  [Compare  Claflin  v.  Mess,  30  N. 
J.  Eq.  212,  Chan.  1878]. 
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Presumptions,  Evidence  and  Proof  of  Gifts  Between  Hus- 
band AND  Wife,  Together  With   Trusts  Resulting 
Therefrom 

118.  When  real  estate  is  conveyed  to  a  zvife,  but  is  paid  for  by 
her  husband,  a  settlement  and  not  a  resultant  trust  is  pre- 
sumed. When  this  presumption  is  rebutted  an  enforceable 
trust  results. 

Case:  Duvale  v.  Duvale,  54  N.  J.  Eq.  581  (Chan.  1896). — 
"This  bill  is  filed  by  a  husband  against  his  wife.  .  .  .  The 
land  was  purchased  and  improved,  and  the  buildings  upon  it  were 

erected  with  money  of  the  husband The  titles  of  both 

these  lots  were  taken  in  the  name  of  the  wife." 

Same  case:  56  N.  J.  Eq.  381  (Err.  and  App.  1897). — "When 
lands  are  purchased  by  one  person  who  pays  the  purchase  price, 
and  they  are  conveyed  to  another  person  who  is  a  stranger,  a 
trust  in  the  lands  is  implied  or  results  in  favor  of  him  who  has 
paid  the  consideration.  But  where  a  husband  purchases  and 
pays  for  lands  and  takes  the  title  in  the  name  of  his  wife,  such 
a  trust  does  not  necessarily  result.  On  the  contrary,  a  presump- 
tion arises  that  the  husband  has  caused  the  conveyance  to  be 
made  to  his  wife  by  way  of  a  settlement  upon  her.  Such  a  pre- 
sumption may  be  rebutted  and  overcome  by  proof  of  facts  ac- 
companying the  transaction  which  show  that  the  intention  of  the 
parties  was  that  the  lands  should  not  be  held  by  the  wife  as  set- 
tled upon  her,  but'  in  trust  for  the  husband.  Her  subsequent  ac- 
knowledgment and  recognition  by  words  or  acts  may  be  given  in 
evidence.  If  from  all  the  evidence  it  is  clear  that  the  presump- 
tion of  settlement  is  rebutted,  a  trust  will  then  result  which  can 
be  enforced.  This  well-settled  doctrine  is  illustrated  in  many 
cases  in  our  courts.  Peer  v.  Peer,  3  Stock.  432 ;  Persons  v.  Per- 
sons, 10  C.  E.  Gr.  250 ;  Lister  v.  Lister,  8  Stew.  Eq.  49 ;  S.  C. 
10  Stew.  Eq.  331 ;  Read  v.  Hufif,  13  Stew.  Eq.  229." 

iig.  The  proof,  hozvever,  to  rebut  it,  must  leave  no  reasonable 
doubt  as  to  the  intention  of  the  husband.  A  true  settle- 
ment zinll  not  be  affected  by  a  subsequent  divorce  from 
the  ivife,  for  her  adultery. 

Case:  Duvale  v.  Duvale,  54  N.  J.  Eq.  582  (Chan.  1896). — 
"While  the  same  kind  of  evidence  [parol.  Peer  v.  Peer,  11  N.  J. 
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Eq.  439,  Ch.  1857]  which  raises  the  presumption  is  admissible 
to  overcome  it,  the  circumstances  in  both  instances  must  be  so 
clear  as  to  leave  no  reasonable  doubt  as  to  the  intention  of  the 
parties.  Peer  v.  Peer,  3  Stock.  432,  439;  Read  v.  Huff,  supra" 
,[13  Stew.  Eq.  229,  Err.  and  App.  1885]. 

Case:  Read  v.  Hufif,  40  N.  J.  Eq.  234  (Err.  and  App.  1885). 
— "It  is  also  well  settled  that  the  proof  which  shall  rebut  the  pre- 
sumption of  a  gift  in  favor  of  a  wife  or  child,  shall  be  equally 
satisfactory  and  explicit  with  the  proof  required  to  establish 
a  resultant  trust;  the  circumstances  relied  on  must  be  most  con- 
vincing and  leave  no  reasonable  doubt  of  the  intention  of  the 
party.  Peer  v.  Peer,  supra."  [See  Beck  v.  Beck,  78  N.  J.  Eq. 
548,  Err.  and  App.  1911.  Also  note  to  Lister  v.  Lister,  35  N.  J.  Eq. 
50,  which  also  holds  (p.  56)  :  "Nor  can  any  relief  be  granted  on 
the  ground  that  the  defendant  has  been  guilty  of  adultery,  and  the 
complainant  has  been  divorced  from  her  for  that  cause"]. 

120.  The  rebutting  proof  must  be  of  facts  antecedent  to  or 
contemporaneous  ivith  the  purchase.  A  resultant  trust  can- 
not be  raised  from  matters  arising  ex  post  facto.  Sub- 
sequent admissions  against  interest  and  subsequent  recog- 
nition by  zvords  or  acts  are  also  admissible. 

Case:  Read  v.  Huff,  40  N.  J.  Eq.  234  (Err.  and  App.  1885). 
— "The  proof  which  shall  raise  a  resultant  trust,  or  rebut  the  pre- 
sumption of  a  gift  or  settlement  in  the  case  of  a  child  or  wife, 
must  be  of  facts  antecedent  to  or  contemporaneous  with  the 
purchase,  or  else  immediately  afterwards,  so  as  to  be,  in  fact, 
part  of  the  same  transaction ;  a  resulting  trust  cannot  be  raised 
from  matters  arising  e.v  post  facto,  i  Lead.  Cas.  in  Eq.  223  ;  Cut- 
ler v.  Tuttle,  4  C.  E.  Or.  549." 

Case:  Herbert  v.  Alford,  75  N.  J.  Eq.  429  (Chan.  1909). — 
"The  proofs,  except  as  to  acts  or  declarations  of  the  party  to 
be  charged,  must  be  of  facts  antecedent  to  or  contemporaneous 
with  the  purchase,  or  so  immediately  afterward  as  to  form  a 
part  of  the  res  gestcc.  The  proofs  must  also  be  convincing  and 
leave  no  reasonable  doubt  as  to  the  intention  of  the  party." 

Case:  Duvale  v.  Duvale,  54  N.  J-  Eq.  582  (Chan.  1896). — 
"So,  also,  subsequent  admissions  by  either  husband  or  wife, 
against  his  or  her  own  interests,  are  evidential  for  the  same  pur- 
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pose.     Lew.  Trusts  marg.  p.  177;  Midmer  v.  Midmer's  Execu 
tors,  12  C.  E.  Gr.  548." 

Same  Case:  56  N.  J.  Eq.  382  (Err.  and  App.  1897). — "Her 
subsequent  acknowledgment  and  recognition  by  words  or  acts 
may  be  given  in  evidence."     [Citing  N.  J.  cases]. 

121.     The  sctilcuicnt  may  be  of  only  a  limited  interest  in  the  land, 
with  a  resultant  trust  as  to  the  rest. 

Case:  Duvale  v.  Duvale,  56  N.  J.  Eq.  383  (Err.  and  App. 
1897). — "From  this  view  of  the  evidence  it  results,  in  my  judg- 
ment, that  the  settlement  made  thereby  upon  appellant  was  not 
of  the  whole  estate  in  the  land,  but  of  a  limited  interest  therein. 
It  can  probably  be  best  expressed  as  being  a  settlement  of  a  life 
estate  in  the  land  with  a  remainder  in  fee,  contingent  upon  her 
surviving  her  husband.  Therefore,  there  remained  unsettled  up- 
on her  the  estate  in  the  land  which  would  result  in  case  the  fee 
was  not  cast  upon  her  by  the  happening  of  the  contingency  con- 
templated. If  she  died  before  her  husband  the  intention  was  that 
her  heirs  should  have  no  interest  whatever  in  the  lands.  Since 
the  husband  paid  the  purchase-price,  and  the  evidence  shows  with 
clearness  that  the  settlement  intended  was  limited,  does  a  trust 
result  with  regard  to  so  much  of  the  estate  as  was  not  settled? 
The  implication  of  a  trust  in  such  cases  does  not  necessarily  de- 
pend upon  its  affecting  the  whole  interest  in  the  lands  in  question. 
Thus  it  was,  held  in  this  court  that  the  payment  of  part  of  the 
purchase-money,  if  that  part  be  shown  with  certainty,  will  create 
a  resulting  trust  to  the  extent  of. that  payment.  Cutler  v.  Tuttle, 
4  C.  E.  Gr.  549.  So,  in  that  class  of  resulting  trusts  which,  Mr. 
Lewin  says,  arise  when,  upon  a  conveyance,  devise  or  bequest,  a 
trust  is  declared  of  part  of  the  estate,  and  nothing  is  said  of  the 
residue,  it  is  settled  that  the  undisposed  of  equitable  interest  of 
the  settlor  will  result  to  him  or  his  representative,  i  Lew.  Trusts 
146;  I  Perry  Trusts,  sec.  150.  Lord  Hardwicke  declared  that  the 
reason  why  the  Court  of  Chancery  had  allowed  a  trust  by  opera- 
tion of  law  to  arise  in  that  class  of  cases  was  that  the  party  by 
declaring  part  of  the  trust  to  be  for  another  and  by  saying  noth- 
ing as  to  the  other  part  of  it,  shows  his  intention  to  be  that  the 
other  was  to  have  only  one  part  of  the  trust,  and  consequently  he 
himself  ought  to  have  the  benefit  of  the  other  part.     Lloyd  v. 
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Spillet,  Barn.  384.  In  my  judgment  these  principles  are  applica- 
ble to  the  case  before  us,  and  appellant,  when  she  took  the  con- 
veyance of  that  land  with  the  intention  that  a  limited  interest 
therein  should  be  settled  upon  her,  took  and  holds  the  title  to  all 
interest  therein  not  settled  upon  her  in  trust  for  "respondent." 
[This  case  seems  to  have  been  affirmed  per  Curiam,  55  N.  J.  Eq. 
589,  then  reversed  and  modified  in  a  part  comparatively  unim- 
portant]. 

122.  Proof  that  the  property  conveyed  to  tJie  luife,  through  a 
third  person,  represents  all  or  nearly  all  of  the  husband's 
savings  (in  the  absence  of  any  proof  of  incapacity,  fraud 
or  undue  influence),  does  not  rebut  tlie  presumption  of  a 
settlement  on  the  theory  that  it  is  an  unreasonable  provi- 
sion. 

Case:  Herbert  v.  Alvord,  75  N.  J.  Eq.  429  (Chan.  1909'). 
— "Complainant  and  defendant  Mary  Herbert  are  husband  and 
wife.  While  living  together  as  such  certain  real  estate  was  pur- 
chased and  paid  for  by  complainant,  and  by  his  direction  the 
deeds  of  conveyance  therefor  were  made  to  her.  They  have  since 
separated,  but  complainant  still  remains  in  occupancy  of  one  of 
the  properties  so  conveyed.  ...  It  appears,  however,  that 
the  property  conveyed  to  the  wife  represented  all  of  complainant's 
savings  during  his  entire  married  life,  except,  perhaps,  his  house- 
hold goods.  The  question  therefore  arises  whether  that  fact 
may  not  rebut  the  presumption  of  a  settlement  on  the  theory  that 
it  would  be  deemed  an  unreasonable  provision  for  the  wife.  In 
support  of  this  view,  my  attention  is  directed  to  the  language  used 
in  the  opinion  of  our  Court  of  Errors  and  Appeals  in  Fretz  v. 
Roth,  70  N.  J.  Eq.  764  (at  p.  768).  The  opinion  referred  to 
quotes  a  portion  of  sec.  1374  of  2  Story's  Eq.  Jwr..  to  the  effect 
that  if  a  husband  conveys  all  of  his  estate  to  his  wife  the  deed 
will  not  be  enforced  in  equity,  because  it  could  in  no  just  sense 
be  deemed  a  reasonable  provision  for  her.  The  section  there 
quoted  from  Story's  Equity  Jurisprudence  is  a  section  treating  of 
instances  in  which  a  court  of  equity  may  sustain  deeds  which  are 
void  at  law  by  reason  of  the  legal  disability  of  a  husband  and" 
wife  to  contract  with  each  other,  and  refers  to  conveyances  made- 
directlv  from  a  husband  to  a  wife.    The  case  of  Beard  v.  Beard,. 
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3  Atk.  72,  referred  to  by  the  learned  author  in  support  of  the  text, 
was  such  a  case.    Although  a  court  of  equity  may  enforce  a  deed 
from  a  husband  to  his  wife  which  is  void  at  law  because  of  the 
legal  unity  of  the  parties,  and  may  possibly  refuse  to  enforce 
such  a  deed  as  a  settlement  when  it  appears  that  the  deed  conveys 
all  of  the  husband's  property,  I  am  not  prepared  to  hold  that  a 
conveyance  to  the  wife  from  a  third  person,  based  on  a  pecuniary 
consideration  moving  from  the  husband  to  the  third  person  and 
on  a  good  consideration  moving  from  the  husband  to  the  wife, 
and  hence  valid  at  law  on  its  face,  will  be  set  aside  by  a  court  of 
equity  because  it  appears  that  the  pecuniary  consideration  moving 
from  the  husband  to  the  third  person  included  all  or  nearly  all  of 
the  property  of  the  husband.    The  preceding  portion  of  the  opin- 
ion of  the  Court  of  Errors  and  Appeals  in  Fretz  v.  Roth  adopts 
the  general  view  that  a  legal  conveyance  supported  by  a  consider- 
ation of  love  and  affection  will  stand  on  its  own  inherent  strength 
rf  made  voluntarily  and  with  a  full  understanding  of  its  effect. 
When  these  conditions  exist  the  improvidence  of  the  gift  is  of  lit- 
tle, if  any,  importance,  for,  as  there  stated,  the  law  permits  any 
one  to  dispose  of  his  property  gratuitously,  if  he  pleases,  pro- 
vided the  rights  of  creditors  are  not  injuriously  affected  thereby. 
While  a  transfer  through  an  intermediary   from  a  husband  to 
his  wife  of  all  his  property  may  appear  unreasonable,  and  may 
logically  operate  in  a  measure  to  rebut  the  presumption  of  a  set- 
tlement, when  it  still  appears  that  a  gift  in  fact  was  intended,  I 
can  see  no  grounds  upon  which  a  conveyance  can  be  relieved 
against  at  the  instance  of  the  husband,  in  the  absence  of  any 
proof  of  incapacity,  fraud,  or  undue  influence.     .     .     .     But  at 
the  time  the  conveyances  were  made  complainant  was  still  em- 
ployed in  the  same  position  he  had  occupied  during  the  years  that 
the  savings  had  accumulated,  and  was  in  the  prime  of  life  and  in 
perfect  health.     .     .     .     But  as  the  entire  evidence  satisfies  me 
that  the  conveyances  in  question  were  at  the  time  intended  by  him 
as  gifts  to  his  wife,  I  am  unable  to  discover  any  grounds  upon 
which  this  court  can  properly  relieve  against  their  operation  to 
the  full  extent  of  their  terms." 
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12^.  If  a  husband  or  wife,  without  any  agreement^  improves, 
or  pays  incumbrances  on,  the  other's  separate  estate,  such 
improvement  or  payment  is  presumably  a  gift  to  the  other. 

Case:  Selover  v.  Selover,  62  N.  J.  Eq.  763  (Err.  and  App. 
1900). — "The  same  reasons  which  support  the  presumption  that, 
by  purchasing  property  and  taking  title  thereto  in  the  name 
of  his  wife,  a  husband  intends  to  make  a  settlement,  apply  with 
equal  force  to  expenditures  made  by  him  in  the  improvement  of 
her  separate  estate  (Black  v.  Black,  3  Stew.  Eq.  215;  Lister  v. 
Lister,  8  Stew.  Eq.  49;  S.  C.  on  appeal,  10  Stew.  Eq.  331)  ;  and 
particularly  is  this  so  when  the  property  upon  which  the  expend- 
itures are  made  has  previously  been  conveyed  by  the  husband 
to  the  wife  by  way  of  a  settlement  upon  her.  It  is  true  that  the 
presumption  that  such  expenditures  are  made  by  way  of  a  gift 
to  the  wife  may  be  rebutted  by  proof  that  such  was  not  the  inten- 
tion with  which  they  were  made,  but  we  find  no  such  proof  in 
the  case  before  us.  The  improvements  were  made  by  the  hus- 
band, not  at  the  request  of  the  wife,  but  of  his  own  volition; 
and,  although  frequent  conversations  took  place  between  them, 
regarding  their  character  and  cost,  nothing  was  said  at  any  time 
by  him  which  suggested  the  idea  that  he  expected  to  be  reim- 
bursed by  the  complainant  for  his  outlay;  nor  was  anything  said 
by  her  to  induce  such  a  belief  on  his  part." 

Case:  Bacon  v.  Devinney,  55  N.  J.  Ex[.  453  (Chan.  1897). — 
"The  admissions  in  the  pleadings  show  that  the  husband  and 
wife  arranged  that  this  title  to  the  lands  should  stand  in  the  name 
of  the  wife,  and  the  funds  of  both  were  used  indiscriminately  to 
pay  off  the  principal  and  interest  of  the  mortgage  debt,  without 
any  understanding  or  agreement  that  the  payments  of  the  hus- 
band should  secure  to  him  any  rights  in  the  property.  .  .  . 
Under  these  indefinite  circumstances,  when  the  husband  made 
some  payments  out  of  his  separate  estate,  and  the  wife  some  out 
of  hers,  and  there  is  no  evidence  that  the  money  was  paid  on  any 
agreement  or  belief  that  the  husband  was  to  be  benefitted,  no 
trust  arose  in  his  favor,  nor  could  he  rightfully  claim  to  be  en- 
titled, either  at  law  or  in  equity,  to  any  interest  in  the  property, 
the  title  to  which  he  knew  stood  in  his  wife's  name  when  he 
made  the  payments.  In  cases  where  the  parties  stand  in  such 
intimate  relationship  to  each  other,  the  presumption  is  that  the 
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payments  were  intended  to  be  a  gift  until  by  satisfactory  proof 
the  contrary  is  established.  .  .  .  The  proof  necessary  to 
overcome  this  presumption  must  be  as  satisfactory  and  explicit 
as  that  required  to  establish  a  resultant  trust.  Peer  v.  Peer,  3 
Stock.  432 ;  Reed  v.  Huff,  13  Stew.  Eq.  2^^." 

Case:  Knickerbocker  Trust  Co.  v.  Carhart,  71  N.  J.  Eq.  501 
(Chan.  1906). — "The  general  rule  is  that  the  voluntary  appro- 
priation by  a  wife  of  her  money  to  the  improvement  of  the  hus- 
band's property  indicates  a  gift.  Black  v.  Black,  30  N.  J.  Eq. 
(3  Stew.)  215.  But  it  is  a  gift  upon  a  condition,  or  rather  in 
expectation,  that  she  will  be  entitled  to  occupy  it  as  his  wife  dur- 
ing their  joint  lives.  But  I  am  not  aware  that  that  implied  con- 
dition or  expectation  has  ever  been  or  can  be  used  as  the  basis 
of  a  right  to  turn  what  was  originally  a  gift  into  a  debt  as 
against  creditors.  .  .  .  Counsel  for  defendants  contends  that 
no  promise  on  the  part  of  the  husband  to  repay  moneys  which  he 
has  received  from  his  wife  is  necessary  in  order  to  create  a 
debt,  since  the  cases  of  Cole  v.  Lee,  45  N.  J.  Eq.  779,  and  Adoue 
V.  Spencer,  62  N.  J.  Eq.  782.    It  must  be  admitted  that  those  cases 

.  .  do  dispense  with  an  express  promise  on  the  part  of  the 
husband  to  repay  the  wife."  [See,  also,  Annin  v.  Annin,  24  N.  J. 
Eq.  188,  189,  Chan.  1873]. 

Presumptions   and    Proof   of    Gift   of    Personal    Property 
Between  Husband  and  Wife 

124.  A  gift  of  personal  property  from  a  husband  to  his  zuife 
must  be  clearly  proved.  A  zvife's  paraphernalia,  unless 
purchased  with  her  own  separate  money,  is  her  husband's 
property,  until  he  clearly  gives  it  to  her. 

Case:  Farrow  v.  Farrow,  y2  N.  J.  Eq.  423  (Err.  and  App. 
1906). — "A  gift  of  personal  property  from  husband  to  wife  must 
be  clearly  proved.  There  must  be  clear  and  convincing  evidence 
of  a  delivery  of  the  property  by  the  husband  with  the  intention 
of  divesting  himself  of  all  dominion  or  control  of  it  and  of 
vesting  title  in  the  wife.  Skillman  v.  Skillman,  13  N.  J.  Eq.  403 ; 
Dilts  V.  Stevenson,  17  N.  J.  Eq.  407.  See,  also,  14  Am.  &  Eng. 
Encyl.  L.  (2d  ed.)  1033,  and  cases  there  cited.  Applying  these 
principles  to  the  case  under  consideration,  we  find  nothing  to 
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justify  the  claim  of  the  wife  that  the  jewelry  was  bestowed  upon 
her  by  her  husband  as  a  gift.  The  evidence  shows  that  it  was 
purchased  by  the  husband,  not  as  a  gift  to  his  wife,  but  as  an 
investment  for  their  joint  benefit,  and  also  for  the  purpose  of 
ornamenting  the  wife  on  suitable  occasions ;  in  other  words, 
either  it  remained  the  absolute  property  of  the  husband,  or,  at 
most,  it  became  his  wife's  paraphernalia.  In  either  case  the  hus- 
band was  entitled  to  take  possession  of  it  and  deal  with  it  as  he 
saw  fit.  Of  course,  this  is  true  if  it  became  his  absolute  prop- 
erty, and  there  remains  only  to  be  considered  the  legal  situation 
if  it  became  the  wife's  paraphernalia.  At  common  law  the  hus- 
band is  bound  to  maintain  the  wife,  and  to  provide  her  with  suit- 
able clothing  appropriate  to  their  degree,  and  his  own  circum- 
stances and  social  condition.  The  common-law  obligation  still 
rests  upon  the  husband.  As  corollary  to  this  obligation,  the  com- 
mon law  recognizes  that  articles  of  clothing  and  personal  orna- 
ments appropriate  for  the  wife,  which  are  purchased  with  the 
husband's  money,  or  upon  his  credit,  are  his  property,  notwith- 
standing the  fact  that  they  are  selected  and  purchased  by  the 
wife,  or  are  intended  for  her  personal  and  exclusive  use.  The 
wife's  clothing  and  ornaments  are  called  her  paraphernalia,  and 
the  common-law  rule  that  the  ownership  thereof  during  the  life 
of  the  husband  was  in  him,  remains  in  force  in  all  jurisdictions 
where  that  rule  has  not  been  abrogated  by  statute.  It  has  not 
been  abrogated  in  this  State  by  the  Married  Woman's  act  (Gen. 
Stat.,  p.  2012),  or  by  any  other  statutory  provision.  Except 
in  cases  where  the  wife  herself  purchases  the  paraphernalia  with 
her  own  separate  money  or  earnings,  the  rule  remains  exactly  as 
it  stood  at  common  law." 

Case:  Dilts  v.  Stevenson,  17  N.  J.  Eq.  413  (Prerog.  Ct.  1864). 
• — "But  even  in  equity,  where  a  widow  seeks  to  establish  a  gift 
from  her  husband  in  his  lifetime,  she  must  adduce  evidence 
beyond  suspicion,  and  nothing  less  will  do  than  a  clear  irrevoca- 
ble gift,  either  to  some  person  as  trustee,  or  by  some  clear  and 
distinct  act  of  his  by  which  he  divested  himself  of  the  property 
and  engaged  to  hold  it  as  trustee  for  the  separate  use  of  his 
wife." 
II 
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12 j.     A  husband  may  give  the  note  of  a  third  person  to  his  wife 
by  a  simple  delivery. 

Case:  Code  v.  Monkhouse,  50  N.  J.  Eq.  544  (Chan.  1892). — 
"It  is  insisted  that,  though  the  fact  may  be  that  the  testa- 
tor deHvered  the  note  to  his  wife,  with  the  intention  of  mak- 
ing a  gift  of  it  to  her,  still  that  nothing  passed  by  such  act,  be- 
cause a  valid  gift  of  a  promissory  note  cannot  be  made  by  sim- 
ple delivery,  but  that  a  donor  in  such  a  case,  to  give  legal  efficacy 
to  his  purpose,  must,  by  a  written  transfer  or  some  other  equiv- 
alent act,  pass  the  legal  title  to  the  donee.  Some  of  the  earlier 
cases  so  hold,  but  the  doctrine  established  by  the  later  cases,  and 
now  generally  recognized  as  the  true  one,  is,  that  a  valid  gift  of 
a  promissory  note,  held  by  the  donor  against  another  person, 
may  be  made  by  simple  delivery,  and  without  writing  of  any 
kind.  Perhaps  the  most  accurate  statement  of  this  doctrine,  to 
be  found  in  any  of  the  cases,  is  that  which  was  made  by  Chief- 
Justice  Shaw,  in  Parish  v.  Stone,  14  Pick.  198,  205,  where  he 
said:  'But  whatever  doubts  may  have  existed,  it  has  been  de- 
cided, that  as  an  assignment  of  a  chose  in  action  is  now  recog- 
nized as  a  good  transfer  of  the  equitable  interest,  and  as  such 
equitable  assignment  is  manifested  by  a  delivery  over  of  the 
bond  or  other  security  for  money,  by  a  gift  of  such  a  bond,  ac- 
companied by  an  actual  delivery  of  the  bond,  an  equitable  inter- 
est vests  in  the  donee,  and  the  executors  of  the  donor,  in  whom 
the  legal  interest  remains,  are  mere  trustees  for  the  donee,  and 
bound  to  permit  the  donee  to  use  their  names,  to  enforce  the 
payment  of  the  bond  at  law.'  The  cases  establishing  this  doc- 
trine, he  also  said,  'all  go  on  the  assumption  that  a  bond,  note  or 
other  security,  is  a  valid  subsisting  obligation  for  the  payment 
of  a  sum  of  money,  and  the  gift  is,  in  effect,  a  gift  of  the  money, 
by  a  gift  and 'delivery  of  the  instrument  that  shows  its  existence 
and  afifords  the  means  of  reducing  it  to  possession.'  .  .  . 
Chancellor  Green,  sitting  as  Ordinary,  recognized  it  in  Edgerton 
V.  Edgerton,  2  C.  E.  Gr.  419,  422.  In  pronouncing  his  opinion 
in  that  case,  he  said  that,  while  it  was  settled  that  a  donor  could 
not  make  a  valid  gift  of  his  own  note,  it  was  otherwise  with  the 
note  of  a  third  person,  which  could  be  transferred  by  endorse- 
ment or  delivery,  and  then  cited  Parish  v.  Stone,  with  other 
cases,  as  expressing  the  established  doctrine  of  law  on  this  sub- 
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ject.  Under  the  proofs  and  the  rule  of  law  which  must  be  applied 
in  determining  the  rights  of  the  parties,  I  think  it  is  plain  that 
tlie  delivery  of  the  note  by  the  testator  to  his  wife,  with  the  in- 
tention of  making  a  gift  of  it,  constituted  a  good  equitable  as- 
signment of  the  money  due  on  the  note,  and  consequently  that 
no  charge  in  respect  to  that  money  can  be  made  against  the  com- 
plainant. ...  In  the  language  of  Judge  Wilde  in  Grover 
V.  Grover,  24  Pick  261,  264:  'By  delivery  and  acceptance  the 
title  passes,  the  gift  becomes  perfect,  and  is  irrevocable.  There 
is,  therefore,  no  good  reason  why  property  thus  acquired  should 
not  be  protected  as  fully  and  effectually  as  property  acquired  by 
purchase.'  "  [Compare  Dilts  et  al  v.  Stevenson,  17  N.  J.  Eq. 
413,  Prerog.  Ct.  1864.  In  Edgarton  v.  Edgerton,  supra,  p. 
421  :  "Gifts  of  chattels  personal,  are  the  act  of  trans- 
ferring the  right  and  the  possession  of  them;  whereby  one 
man  renounces  and  another  man  immediately  acquires,  all  title 
and  interest  therein;  which  may  be  done  either  in  writing,  or  by 
word  of  mouth,  attested  by  sufficient  evidence,  of  which  the  de- 
livery of  possession  is  the  strongest  and  most  essential.  .  .  . 
There  must  be  a  subject  capable  of  passing  by  delivery,  and  an 
actual  delivery  at  the  time  of  the  alleged  gift."] 

126.  In  determining  ivhethcr  money  delivered  by  husband  to 
zvife  zvas  a  gift,  the  intelligent  intent  of  the  parties  control 
if  it  can  be  ascertained.  A  gift  by  husband  to  wife  can 
be  established  by  presumptive  evidence 

Case:  McGee  v.  McGee,  79  Atl.  269  (Chan,  191 1). — "A  great 
number  and  variety  of  adjudicated  cases  exist  in  this  State  in 
which  a  husband  or  father  has  sought  to  recover  real  or  personal 
property  the  legal  title  to  which  has  passed  from  him  to  a  mem- 
ber of  his  family  without  a  valuable  consideration  to  support  the 
transfer.  .  .  .  But  in  all  the  adjudicated  cases  it  will  be 
found  that  the  single  element  of  intent  is  the  paramount  inquiry. 
The  intent  may  be  presumed,  and  the  presumption  may,  ordina- 
rily, be  rebutted.  Even  the  rule  requiring  independent  advice  is 
measurably  based  upon  the  presumption  that  a  donor  in  that  class 
of  cases  cannot  reasonably  be  assumed  to  have  intended  the  ex- 
treme consequences  of  his  act.  Post  v.  Hagan,  supra.  [71  N.  J. 
Eq.  234].     If,  therefore,  the  intelligent  intention  of  the  parties 
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can  be  accurately  and  satisfactorily  ascertained,  either  through 
presumptions  or  other  competent  means,  effect  will  be  given  to 
the  intention.  ...  If  this  money  so  earned  by  the  hus- 
band was  by  him  intentionally  and  intelligently  turned  over  to  his 
wife  as  a  gift  to  her,  the  bill  must  be  dismissed;  if,  on  the  other 
hand,  it  was  clearly  the  intention  of  the  husband  and  wife  that 
she  should  be  made  simply  a  depository  of  the  husband's  earn- 
ings, and  that  the  money  should  remain  the  property  of  the  hus- 
band to  the  same  extent  as  though  he  had  kept  it,  it  necessarily 
follows  that  the  mere  act  of  placing  the  money  in  her  hands  for , 
safe-keeping  was  inoperative  to  vest  in  her  any  proprietary 
rights." 

12'j.  There  is  nozv  no  presumption  that  a  ivife  intends  to  give 
any  of  her  separate  property  to  her  husband. 

Case:  Adoue  v.  Spencer,  62  N.  J.  Eq.  788,  793  (Err.  and  App. 
1900). — "The  true  principle  is  stated  by  Mr.  Justice  Field,  of 
the  United  States  Supreme  Court,  in  speaking  for  that  court,  as 
follows :  'We  are  of  the  opinion  that  .  .  .  there  should  be 
no  presumption,  since  the  passage  of  the  Married  Women's  act, 
that  she  intended  to  give  to  her  husband  the  moneys  she  placed  in 
his  hand  any  more  than  a  gift  would  be  inferred  from  a  third  per- 
son, who,  in  like  manner,  deposited  money  with  him.  .  .  . 
We  think  that  whenever  a  husband  acquires  possession  of  the 
separate  property  of  his  wife,  whether  with  or  without  her  con- 
sent, he  must  be  deemed  to  hold  it  in  trust  for  her  benefit,  in  the 
absence  of  any  direct  evidence  that  she  intended  to  make  a  gift 
of  it  to  him.  Stickney  v.  Stickney,  131  U.  S.  227.  .  .  .  But 
when  the  fact  is  established  beyond  dispute  of  the  reception  by 
the  husband  of  the  wife's  money,  creditors  can  occupy  no  better 
position  in  the  contest  than  the  husband  or  his  representatives." 

128.  A  zvife's  principal  money  becomes  her  husband's  only  zvhen 
a  clear,  express  voluntary  gift  of  it  or  a  clearly  implied  in- 
tent to  give  it  or  his  disposal  of  it  as  she  directed  is  shozvn. 
But  if  he  expends  the  rents  and  income  of  her  estate  zvith 
her  knozvledge  and  zvithout  her  dissent,  a  gift  thereof  to 
him  zvill  be  presumed.  If  a  husband  purchases  in  zvhole  or 
in  part,  and  improves  land  zvith  his  zvife's  principal  prop- 
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erty  and  takes  title  thereto  in  his  (mm  or  another's  name, 
a  trust  results  to  the  zvife  to  the  extent  of  her  property  so 

invested.     Where  he  takes  title  in  his  ozvn  name,  the  trans- 

aetion  should  be  carefully  scrutinised. 

Case:  AdoUe  v.  Spencer,  62  N.  J.  Eq.  788  (Err.  and  App. 
1900). — "If  it  is  clear  that  a  husband  has  taken  the  principal  of 
his  wife's  separate  estate,  with  or  without  her  consent,  but  with- 
out an  express  gift  or  clearly  implied  intent  to  give,  equity  should 
hold  it  not  a  gift,  but  to  be  treated  in  the  same  manner  as  the 
money  or  property  of  any  other  person,  taken  by  the  husband  un- 
der like  circumstances,  would  be  treated." 

Case:  Horner  v.  Webster,  33  N.  J.  L.  406  (Err.  and  App. 
1867). — "It  seems  to  be  settled,  by  a  long  series  of  decisions,  that 
if  he  [the  husband]  receives  her  separate  estate  against  her  will, 
or  without  her  knowledge,  his  representatives  shall  in  all  cases 
account.  If  he  receives  the  principal  of  her  estate,  they  must  ac- 
count, unless  a  clear,  express,  voluntary  gift  of  it  is  shown;  but 
if  he  receives  the  rents  and  income  of  her  estate,  and  expends  it 
with  her  knowledge,  and  without  her  dissent,  it  is  acquiescence 
from  which  a  gift  will  be  presumed." 

Case:  Cole  v.  Lee,  45  N.  J.  Eq.  785  (Err.  and  App.  1889). — 
"It  is  well  settled  that,  on  proof  that  a  husband  has  received  his 
wife's  money,  a  court  of  equity  will  compel  him  and  his  repre- 
sentatives to  account  to  her  at  least  for  the  principal  received, 
and  they  can  only  discharge  themselves  by  showing  that  the  hus- 
band disposed  of  the  money  according  to  the  wife's  directions, 
or  that  it  was  a  gift  to  him.  Horner  v.  Webster,  4  Vr,  387 ;  Black 
V.  Black,  3  Stew.  Eq.  215 ;  Vreeland  v.  Vreeland,  i  C.  E.  Gr.  512; 
Clawson  v.  Riley,  7  Stew.  Eq.  348;  Greiner  v.  Greiner,  8  Stew. 
Eq.  134,  140;  Jones  v.  Davenport,  17  Stew.  Eq.  33;  Rusling  v. 
Rusling,  18  Vr.  i." 

Case:  Elmer  v.  Trenton  Trust  and  Safe  Deposit  Co.,  76  N.  J. 
Eq.  453  (Chan.  1909). — "Since  Adoue  v.  Spencer,  62  N.  J.  Eq. 
782,  the  law  must  be  regarded  as  settled  in  this  State  to  the  ef- 
fect that  where  the  principal  of  a  wife's  separate  estate  comes  to 
the  possession  of  the  husband  and  is  used  by  him,  the  presump- 
tion of  law  is  against  a  gift,  although  the  opposite  presumption 
may  exist  as  to  income  from  the  wife's  separate  estate.  See,  also 
Brady  v.  Brady,  58  Atl.  Rep.  931  ;  Small  v.  Pryor,  69  N.  J.  Eq. 
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606 ;  Mayer  v.  Kane,  69  N.  J.  Eq.  733,  738.  These  presumptions, 
however,  can  only  be  controlling  in  the  absence  of  satisfactory 
evidence  of  a  contrary  purpose.  Evidence  inconsistent  with  the 
idea  of  a  loan  existed  in  Black  v.  Black,  30  N.  J.  Eq.  215." 

Case:  Small  v.  Pryor,  69  N.  J.  Eq.  607  (Chan.  1905). — "Mrs. 
Pryor  [the  widow]  files  an  answer  and  cross-bill  admitting  com- 
plainant's legal  title,  but  alleging  that  in  equity  it  is  held  in  trust 
for  her,  upon  the  ground  that  the  property  which  was  purchased 
in  January,  1870,  was  bought  with  her  money,  and  that  the  deed 
was  made  out  in  her  husband's  name  by  mistake,  it  being  the  in- 
tention of  the  parties  that  it  should  be  made  in  her  name.  .  .  . 
And  if  the  entire  purchase-money  was  paid  from  the  wife's  sep- 
arate estate,  a  resulting  trust  in  her  favor  would  arise,  in  the  ab- 
sence of  proof  that  a  gift  or  loan  was  intended,  and  the  legal  title 
will  be  considered  to  have  been  taken  in  trust  for  the  wife, 
whether  the  title  to  the  husband  was  taken  intentionally  or  by 
mistake." 

Case:  City  National  Bank  v.  Hamilton,  34  N.  J.  Eq.  162 
(Chan.  1881). — "Where  a  husband  purchases  land  with  the  sep- 
arate estate  of  his  wife,  and  takes  title  either  in  his  own  name, 
or  in  that  of  a  third  person,  a  trust  results  in  favor  of  the  wife, 
and  equity  will  decree  a  conveyance  to  her.  Lathrop  v.  Gilbert, 
2  Stock.  344." 

Case:  Meyer  v.  Kane,  69  N.  J.  Eq.  737  (Chan.  1905). — "I 
find  that  she  believed  that  her  husband  had  purchased  the  prop- 
erties in  her  name,  and  that  she  did  not  learn  until  October  of 
1903  that  they  were  not  in  her  name.  .  .  .  Since  there  is  no 
occasion  to  apply  the  doctrine  of  estoppel  to  the  wife  in  this 
suit,  then  the  equities  of  the  creditors  of  the  husband  and  the 
equities  of  the  wife  must  be  adjusted  with  respect  to  each  other. 
Each  of  these  is  entitled  to  an  equity.  In  view  of  the  decisions, 
I  think  that  the  equities  of  each  are  as  follows :  The  wife  is  en- 
titled to  have,  in  her  favor,  a  resulting  trust  in  the  property  to 
the  extent  of  her  contribution  towards  the  purchase  price  thereof, 
and  also  to  the  extent  that  her  own  money  has  been  used  in 
keeping  down  encumbrances  and  in  improvements  and  re- 
pairs over  and  above  her  proportion  thereof.  In  other  words,  I 
find  that  the  disposition  of  our  courts  is  to  treat  a  husband  and 
wife,  situated  as  these  are,  as  owners  in  common,  each  holding 
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an  interest  in  the  property  in  proportion  to  the  amount  of  pur- 
chase price  advanced  by  each;  and  further,  that  where  a  wife's 
separate  estate  is  contributed  towards  the  improvement  of  such 
property  (and  no  estoppel  is  effected)  she  is  also  entitled,  as 
against  the  husband  and  his  creditors,  to  a  lien  for  repayment  of 
such  sums.  The  equity  of  the  creditor  is  to  have  a  lien  upon 
whatever  interest  the  husband  has  in  the  property.  This  is  the 
result  of  the  general  principle  that  a  wife,  whose  money  is  used 
by  a  husband  in  the  purchase  of  real  estate,  has  a  resulting  trust 
therein,  for  which  no  citation  is  necessary,  and  of  the  principle 
laid  down  in  the  case  of  Wheeler  &  Wilson  Manufacturing  Co. 
V.  Litwin,  57  N.  J.  660  (Court  of  Errors  and  Appeals,  1898), 
and  in  Adoue  v.  Spencer,  62  N.  J.  Eq.  782  (Court  of  Errors 
and  Appeals,  1901).  The  rights  of  the  creditors  are  commen- 
surate with  the  rights  of  the  husband." 

Case:  Cass  v.  Demarest,  37  N.  J.  Eq.  395  (Chan.  1883). — 
"While  such  transactions  as  that  under  consideration,  where  a 
husband  buys  property  and  takes  the  deed  therefor  in  his  own 
name,  and  years  afterwards  his  wife  asserts  an  equitable  title  to 
the  property  as  against  his  creditors  under  a  claim  of  resultant 
trust,  are  to  be  carefully  scrutinized  to  prevent  the  successful  as- 
sertion of  fraudulent  claims,  yet  it  is  obvious  that  when  the  facts 
are  sufficient  to  establish  the  right  the  wife  is  entitled  to  the  pro- 
tection of  the  court  as  fully  as  a  stranger  would  be."  [This  was 
a  perpetual  injunction  case]. 

Case:  Besson  v.  Eveland,  26  N.  J.  Eq.  472  (Chan.  1875). — 
"On  the  question  of  fact,  whether  the  money  used  in  the 
purchase  of  the  land  was  or  was  not  the  property  of  the  wife,  I 
think  the  defence  is  without  substance  or  merit.  Claims  of  this 
kind  should  always  be  regarded  with  a  watchful  suspicion,  and 
when  attempted  to  be  asserted  against  creditors  upon  the  evi- 
dence of  the  parties  themselves  uncorroborated  by  other  proof, 
they  should  be  rejected  at  once,  unless  their  statements  are  so 
full,  clear  and  convincing  as  to  make  the  fairness  and  justice  of 
the  claim  manifest.  Any  other  course  will  encourage  fraud  and 
multiply  the  hazard  of  most  business  ventures.  The  evidence 
here  does  not  approach  this  standard." 
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128a.  Unnecessary  that  zvife  should  take  zvritten  evidence  of 
the  loan. 

Case:  Adoue  v.  Spencer,  62  N.  J.  Eq.  793  (Err.  and  App. 
1900). — "There  was  no  pretence  that  [quoting  from  and  com- 
menting on  Cole  V.  Lee,  18  Stew.  Eq.  779,  785,  Err.  and  App. 
1889]  at  the  time  the  money  was  handed  to  the  husband,  there 
was  any  note,  memoranda  or  other  acknowledgment  given  to  the 
wife  that  it  was  a  loan,  and  the  court  says :  'Their  case  [the 
creditors]  can  only  stand  on  the  ground  that  the  mere  fact  that 
Mulford  Cole  obtained  this  money  from  his  wife  raises  a  pre- 
sumption that  she  gave  it  to  him,  which  presumption  will  pre- 
vail unless  she  overcomes  it  by  proof  that  the  transaction  was 
a  loan.  Such  a  presumption  does  not  arise  in  favor  of  a  hus- 
band or  his  representatives,  at  least  as  to  the  principal  of  his 
wife's  money.  .  .  .  But  when  the  fact  is  established  beyond 
dispute  of  the  reception  by  the  husband  of  the  wife's  money, 
creditors  can  occupy  no  better  position  in  the  contest  than  the 
husband  or  his  representatives.'  "  [Discusses  burthen  of  evi- 
dence, as,  also,  does  Cole  v.  Lee]. 

I2p.  Where  a  husband  receives  from  his  wife  principal  money 
for  any  purpose  legally  beneficial  to  himself  alone,  the 
presumption  now  is  that  the  money  zvas  a  loan  to  him; 
and,  to  establish  the  gift  as  valid,  the  husband  may  be 
required  to  show  that  his  wife  had  full  knozvledge  of  the 
situation  when  she  advanced  the  money.  And,  as  against 
volunteers,  the  money  zmll  be  follozved  as  a  trust  fund 
and  become  a  lien  on  the  land. 

Case:  Brady  v.  Brady,  58  Atl.  932  (Chan.  1904). — "There  is 
no  doubt,  on  the  evidence,  that  the  house  in  question  was  built  and 
paid  for  by  the  wife,  and  the  substantial  question  arising  upon  the 
proofs  and  argued  at  the  hearing  is,  whether  the  advances  of  the 
wife's  money  were  intended  as  a  gift  to  the  husband.  .  .  . 
Where  a  husband  receives  from  his  wife  principal  money,  be- 
longing to  her  separate  estate,  for  the  purpose  of  improving  his 
own  lands,  or  other  purposes  legally  beneficial  to  him  alone,  the 
presumption,  at  least  in  a  court  of  equity,  now  is  that  the  ad- 
vance was  a  loan  for  which  he  is  bound  in  equity  to  account,  and 
the  burden  is  upon  the  husband  to  establish  that  the  money  was 
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received  or  advanced  as  a  gift  to  him.  Adoue  v.  Spencer  [Err. 
and  App.  1901].  ...  In  determining  this  question  of  the  in- 
tention of  the  wife  to  make  a  gift  to  the  husband  of  a  portion  of 
her  principal  estate,  each  case  depends  upon  its  own  facts,  and 
in  some  cases,  as  in  this  one,  the  advantage  to  the  husband  and 
the  disadvantage  to  the  wife  may  be  so  great,  if  the  transaction 
be  claimed  to  be  a  gift,  that  a  court  of  equity  should  enforce  the 
principles  applicable  to  confidential  relations,  and,  in  order  to 
establish  the  gift  as  valid,  should  require  the  husband  or  his  rep- 
resentatives to  show  that  the  wife  was  advised,  either  by  counsel 
or  otherwise,  of  her  rights  before  making  the  gift,  and  that  with 
full  knowledge  of  the  situation  she  made  the  advances  for  the 
purpose  of  improving  her  husband's  property,  as  absolute  gifts. 
In  this  case  it  has  not  been  shown  that  the  advances  were  gifts, 
or  that  the  wife  understood  that  the  money  was  given  absolutely 
to  the  husband.  Her  statement,  which  is  the  only  direct  evidence 
relating  to  the  transaction,  shows  that  she  advanced  the  money 
supposing  her  husband  and  herself  would  both  have  the  benefit 
of  the  expenditure  by  having  a  house  to  live  in  and  in  part  rent. 
So  far  as  the  proof  goes,  no  special  intention  beyond  this  existed 
at  the  time  of  the  advances,  and  no  question  as  to  their  respective 
rights  in  the  property  arose  until  the  husband  died.  Both  hus- 
band and  wife  seem  to  have  acted  without  any  counsel  or  ad- 
vice as  to  their  rights  or  obligations,  and,  in  the  absence  of  evi- 
dence showing  satisfactorily  that  some  other  agreement  was 
fairly  made,  the  rule  established  by  our  court,  that  the  contract 
of  loan  is  presumed  to  have  been  made,  will  be  applied,  and  this 
contract  will  not  be  superseded  by  one  creating  other  rights.  .  .  . 
Her  original  right  to  an  account  from  her  husband  or  his  repre- 
sentatives for  her  principal  estate  received  by  the  husband  is  not  to 
be  destroyed  or  released  by  vague  admissions  now  made  as  to  what 
she  thinks  would  have  been  her  claim  or  demand  upon  her  hus- 
band in  his  lifetime.  During  their  lives  both  continued  to 
enjoy  the  property  without  any  question  of  the  return  of  the 
money  or  of  their  mutual  rights,  and  the  legal  status  of  the  wife 
in  relation  to  the  advances  probably  never  occurred  to  either  of 
them.  The  evidence  of  a  gift  to  the  husband  is,  as  it  seems  to  me, 
so  uncertain  and  vague  that  there  can  be  no  safe  basis  for  with- 
drawing the  case  from  the  operation  of  the  general  equitable  rule 


164  Married  Women  in  New  Jersey 

that  an  advance  by  way  of  loan  was  intended.  .  .  .  The  amount  ad- 
vanced by  the  wife  being  a  loan  to  the  husband  for  the  purpose  of 
improving  his  lands,  I  think  a  lien  upon  the  lands  for  the  advance 
should  be  declared.  The  funds  were  expended  for  this  purpose, 
and  under  the  circumstances  of  this  case  it  was  the  duty  of  the 
husband  to  have  protected  the  wife,  in  the  expenditure  of  her 
funds  on  his  property,  by  the  execution  of  securities  for  that  pur- 
pose. No  rights  of  creditors  or  others  now  intervene,  and,  as 
against  volunteers  claiming  under  the  husband,  there  is  no  reason 
in  my  judgment  why  the  funds  should  not  be  followed  as  a  trust 
fund  and  a  lien  upon  the  lands  for  the  money  advanced  be  de- 
clared, and  I  will  so  advise." 

ijo.  A  gift  of  her  principal  money  by  a  zvife  to  her  husband 
may  be  inferred  from  circumstafices.  But,  after  clear 
proof  of  the  reception  by  the  husband  of  the  ivifc's  prin- 
cipal money,  creditors,  in  order  to  resist  the  wife's  claim 
to  the  same,  must  prove  that  she  gave  it  to  him  or  that  he 
used  it  as  she  directed. 

Case:  Cole  v.  Lee,  45  N.  J.  Eq.  785  (Err.  and  App.  1889). — 
"Creditors  of  the  husband,  who  seek  to  recover  their  debts  out  of 
his  property,  may  doubtless  prove,  in  any  such  case,  that  the 
wife's  money  was  delivered  to  the  husband  with  intent  to  invest 
him  with  ownership  and  property  therein.  A  gift  by  the  wife 
to  the  husband  may  be  inferred  from  circumstances.  Proof  that 
a  wife  permitted  her  husband  to  use  her  money  in  his  business ; 
that  nothing  occurred  at  the  time  he  received  her  money  to  indi- 
cate that  the  transaction  was  intended  as  a  loan ;  that  afterward 
no  interest  was  demanded  or  paid,  and  nothing  was  done  to  indi- 
cate liability,  has  been  thought  sufficient  to  justify  the  inference 
that  the  transaction  was  a  gift.  The  case  of  Luers  v.  Brunjes,  7 
Stew.  Eq.  19,  affirmed  in  this  court  7  Stew.  Eq.  561,  and  the  other 
cases  cited  below,  were  decided  on  proofs  of  such  circumstances. 
The  creditors  in  the  case  before  us  have  produced  no  such 
proofs.  ...  In  Vreeland  v.  Vreeland  ,[i  C.  E.  Or. 
512],  supra,  it  was  shown  that  a  wife,  who  had  re- 
ceived a  bond  for  her  share  of  her  father's  estate,  per- 
mitted her  husband  to  collect  the  bond  and  invest  the 
money  in  his  own  name,  and  Chancellor  Green  held  that  those  cir- 
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ciimstances  did  not  afiford  evidence  of  a  transfer  of  the  wife's 
property  therein  to  her  husband,  and  his  representatives  were  de- 
creed to  account  for  the  money.  When  claims  of  a  wife  upon  her 
husband  come  in  conflict  with  claims  of  his  creditors,  the  trans- 
action out  of  which  her  claims  arise  ought,  doubtless,  to  be 
scrutinized  with  great  care,  because  the  marital  relation  and  in- 
fluence afford  opportunity  for  the  fabrication  of  such  claims. 
Therefore,  clear  proof  ought  to  be  exacted  of  the  reception  by  the 
husband  of  the  wife's  money.  But  when  that  fact  is  established 
beyond  dispute,  creditors  can  occupy  no  better  position  in  the 
contest  than  the  husband  or  his  representatives.  In  order  to  re- 
sist the  wife's  claims  with  effect,  each  must  show  that  the  lia- 
bility to  account  for  her  money,  arising  from  its  reception,  either 
does  not  exist,  because  she  gave  the  money  to  her  husband,  or 
has  been  discharged  by  the  appropriation  of  the  money  in  ac- 
cordance with  her  directions.  The  creditors  in  the  case  in  hand 
were  required  to  show,  in  order  to  sustain  their  charge  [of  fraud- 
ulent conveyance],  that  this  mortgage  was  wanting  in  considera- 
tion. Their  proofs  show  the  husband's  liability  to  account  for  his 
wife's  money  received  by  him,  which  would  be  a  sufficient  con- 
sideration. In  the  absence  of  proof  tending  to  show  that  the 
wife  had  parted  with  her  property  therein,  she  was  not  called  on 
to  show  that  the  transaction  was  not  a  gift.  In  the  absence  of 
proof  tending  to  show  that  her  claims  had  been  otherwise  dis- 
charged, she  was  not  bound  to  establish  their  continued  exist- 
ence." 

Earnings  of  a  Wife,  not  in  Her  Separate  Employment,  Oc- 
cupation OR  Trade.    Evidence  as  to  Whether  They  Have 
Become  Her  Separate  Property. 

757.  SiicJi  earnings  are  her  husband's:  but  lie  may  gh'e  them  to 
his  ivife,  even  against  creditors.  See  sections  no  and 
III. 

Case:  Skillman  v.  Skillman,  15  N.  J-  Eq.  481  (Err.  and  App. 
1863). — "By  the  common  law,  the  earnings  of  the  wife,  the  prod- 
uct of  her  skill  and  labor,  belong  to  the  husband.  They  do  not  be- 
come the  property  of  the  wife,  even  in  equity,  without  a  clear,  ex- 
press, irrevocable  gift  or  some  distinct  affirmative  act  of  the  hus- 
band divesting  himself  of  them  or  setting  them  apart  for  her 
separate  use." 
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Case:  Mayer  v.  Kane,  69  N.  J.  Eq.  738  (Chan.  1905). — "Since 
the  wife  had  no  separate  source  of  income  during  the  year  elap- 
sing between  the  time  of  the  purchase  and  the  time  of  the  payment 
of  the  $300.00  mortgage,!  hold  that  this  payment  must  inure  to  the 
benefit  of  the  husband.  My  reasons  for  this  are  that,  while  the 
wife  may  have  had  the  money  in  hand  as  the  income  from  board- 
ers or  otherwise,  she  did  not  acquire  it  in  any  business  carried  on 
separately  from  her  husband,  and  hence  cannot  claim  that  her 
husband  took  her  money,  and  owes  therefor.  Clinton,  etc..  Man- 
ufacturing Co.  V.  Hummell,  25  N.  J.  Eq.  45  (Chancellor  Runyon, 
1874)."  [In  Clinton,  etc.,  Manufacturing  Co.  v.  Hummell,  money 
was  received  by  the  wife  for  boarding  workmen ;  the  husband 
furnished  the  table;  citing  four  N.  J.  cases.] 

Case:  Fretz  v.  Roth,  68  N.  J.  Eq.  522  (Chan.  1904).  "There 
is  some  testimony  that  for  a  time  the  wife  did  some  washing  for 
neighbors.  .  .  .  If  she  contributed  it  to  the  husband  or  the  house- 
hold, that  ends  the  inquiry.  If  she  did  not,  there  is  still  the  open 
question  as  to  the  husband's  assent  to  her  retaining  her  own  earn- 
ings in  a  business  not  carried  on  separately  from  him.  A  wife  who 
is  the  sole  caretaker  of  her  home,  who  withdraws  her  services 
therefrom  to  go  into  other  families  to  perform  casual  services, 
cannot  be  held  to  have  the  right,  as  against  her  husband,  to  retain 
as  her  own  the  amounts  received  for  such  work.  .  .  .  Among  those 
differently  circumstanced,  where  the  wife  is  largely,  if  not 
wholly  ignorant  of  her  husband's  business  afifairs ;  where  he  han- 
dles all  the  money ;  where  what  she  receives  from  him  may  prop- 
erly be  said  to  be  from  his  bounty,  the  rule  of  law  is  reasonable 
which  holds  that  she  is  the  owner  of  what  she  saves  out  of  the 
moneys  he  gives  her."  [Last  paragraph  obiter.  Consult  state- 
ments made  in  Turner  v.  Davenport,  63  N.  J.  Eq.  290  (Err.  and 
App.  1901),  where  obiter,  save  in  separate  employment,  occupa- 
tion or  trade], 

1^2.     When  a  7vife's  earnings  are  invested  in  her  ozvn  name, 
neither  her  husband  nor  his  creditors  can  disturb  tJiem: 

Case:  Peterson  and  wife  v.  Mulford,  36  N.  J.  L.  485  (Err.  and 
App.  1873.)  "The  husband  was  seized  of  the  premises  in  dis- 
pute. .  .  .  That  Peterson  being  engaged  in  oystering  in 
Chesapeake  bay,  Mrs.  Peterson  remained  at  home  on  the  premises 
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and  took  care  of,  and  to  a  great  extent  supported  the  family.  She 
earned  money  by  her  own  labor,  in  picking  berries,  in  washing, 
taking  two  children  to  board,  and  by  selling  milk,  butter,  eggs,  etc. 
.  .  .  These  wages  of  the  wife,  although  due  to  her  when  paid  and 
delivered  to  her  in  money,  which  is  a  chattel  like  all  other  chattels, 
became  the  property  of  the  husband,  unless  he  gave  them  to  her, 
or  suffered  her  to  appropriate  them  to  her  separate  use  in  some 
lawful  mode.  .  .  .  But  he  may  allow  his  wife  to  take  her 
own  earnings  and  appropriate  them  to  her  separate  use,  and  sucli 
appropriation  is  good,  even  as  against  his  creditors.  When  they 
are  invested  in  her  name,  neither  he  nor  his  creditors  can  disturb 
them."  [Quoting  Quidort's  Adm'r  v.  Pergeaux,  3  C.  E.  Green 
472,  479]- 

Case:  Stall  v.  Fulton,  30  N.  J.  L.  442  (Sup.  Ct.  1863). — "The 
title  to  this  term  of  years  passed  by  the  deed  to  her,  and  the  stat- 
ute stopped  any  portion  of  the  title  from  passing  through  her  to 
her  husband."    [Cited  in  Peterson  and  wife  v.  ]\Iulford,  supra]. 

75J.  Tlic  husband's  assent  that  Jiis  wife  may  have  her  ozvn 
earnings,  may  he  only  an  implied  one. 

Case:  Peterson  and  wife  v.  Mulford,  36,  N.  J.  L.  488  (Err. 
and  App.  1873). — "  'Under  the  facts  stated  in  the  bill,  the  assent 
of  the  husband  to  the  cultivation  of  the  land  [wife's  separate  es- 
tate] by  the  wife,  he  being  in  the  house  and  engaged  in  other  em- 
ployments, will  be  implied.'  [Quoting  from  Johnson  v.  \"ail,  i 
McCarter  423,  430].  The  Supreme  Court  in  the  case  of  Stall  v. 
Fulton,  I,  Vroom  430,  held  the  same  doctrine.  In  that  case,  the 
land  was  purchased  by  the  earnings  of  the  wife  and  his  minor 
daughters,  in  an  employment  known  to  him,  to  which  he  gave  im- 
plied assent  by  taking  their  work  to  their  employer,  but  in  which 
no  express  or  other  implied  assent  to  the  appropriation  of  these 
earnings  by  the  wife  was  shown." 

1^4.  Presumably,  a  zvife  who  purchases  with  her  earnings  prop- 
erty in  her  husband's  name,  or  therewith  pays  encum- 
brances on  such  property,  does  not  hold  it  as  her  separate 
estate. 

Case:  Small  v.  Pryor,  69  N.  J.  Eq.  609  (Chan.  1905  ;  affirmed 
y2  N.  J.  Eq.  939,  Err.  and  App.   1907). — "In  several  cases  de- 
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cided  in  equity  while  this  rule  of  the  common  law  was  in  force, 
it  was  held  that  the  investment  by  the  wife  of  money  received 
by  her  for  her  earnings  in  the  purchase  of  property  in  the  hus- 
band's name,  or  in  the  payments  of  encumbrances  on  such  prop- 
erty, tend  to  show  that  the  earnings  were  not  held  as  her  separate 
estate,  but  as  the  common  fund  for  the  husband's  use  or  the  pay- 
ment of  his  debts.  In  Skillman  v.  Skillman,  supra  (at  p.  481), 
the  wife's  earnings  were  used  to  pay  off  the  mortgage  on  property 
in  the  husband's  name,  and  in  Persons  v.  Persons,  25  N.  J.  Eq. 
(10  C.  E.  Gr.)  250,  259  (Chancellor  Zabriskie,  1874),  to  purchase 
property  in  the  husband's  name." 

1340.  Wife  has  lien  for  earnings  paid,  ■zvitli  husband's  consent,  on 
mortgage  on  property  received  by  a  voluntary  convey- 
ance from  him,  subsequently  set  aside  as  fraudulent  in  re- 
spect to  antecedent  creditors. 

Case:  Costello  v.  Prospect  Brewing  Co.,  52  N.  J.  Eq.  559  (Err. 
and  App.  1894). — "It  appears  that  the  wife,  since  she  has  had  the 
title  to  the  equity  of  redemption  in  this  property  .['the  conveyance 
to  the  husband  .  .  .  seemed  to  have  been  voluntary']  has 
paid  $1,000  on  the  mortgage  debt.  The  fact  was  used  by  counsel 
for  the  appellant  as  a  reason  why  the  conveyance  to  the  wife 
should  be  permitted  to  stand.  It  was  not  pressed  that  a  lien  for 
the  amount  of  this  payment  should  be  preserved  to  the  wife  in  case 
the  conveyance  was  set  aside.  In  the  light  of  the  testimony  in 
the  cause,  I  think  that  she  is  entitled  to  this.  The  evidence  is  that 
the  money  with  which  this  payment  was  made  was  derived  from 
the  same  sources  as  was  the  money  which  went  to  pay  for  the 
pieces  of  real  estate  already  mentioned,  the  title  to  which  was 
permitted  to  remain  in  the  wife.  The  wife  had  for  several  years 
conducted  a  business.  Her  husband,  neither  by  disposition  nor 
habits,  was  fitted  for  business,  and  the  support  of  his  wife  and 
children  fell  upon  the  wife's  labor  and  business  management,  in 
which  he  seems  to  have  taken  no  part.  From  the  proceeds  of 
her  business  and  from  the  wages  of  her  children,  earned  in  a 
neighboring  mill,  she  bought  land,  borrowed  money  from  building 
and  loan  societies,  erected  houses  for  renting  purposes,  and  out  of 
the  proceeds  derived  from  these  sources,  paid  the  sum  named, 
upon  the  mortgage  encumbrance  upon  this  property.     The  hus- 
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band  laid  no  claim  to  these  proceeds  of  the  labor  of  his  wife  and 
children,  but,  on  the  contrary,  recognized  the  right  of  his  wife  to 
have  unrestrained  control  over  both.  .  .  .  The  decree  should 
be  modified  so  that  Mrs.  Costello  may  be  subrogated  to  the  right 
of  the  mortgages  for  such  amount  as  she  may  have  paid  upon  the 
mortgages,  so  that  her  lien  may  be  established  to  that  extent  in 
preference  to  the  lien  of  the  creditors'  judgments."  [Recognizes 
husband's  right  to  forego  claim  for  the  earnings  of  his  children]. 

i^^.  The  proceeds  of  a  business  carried  on  by  both  will  not  be 
protected  for  her  against  her  husband's  creditors. 

Case  :  National  Bank  of  the  Metropolis  v.  Sprague  et  al,  20  N. 
J.  Eq.  24  (Chan.  1869). — "The  earnings  and  labor  of  a  married 
woman  belong  to  her  husband ;  and  although  he  may  no  doubt 
give  them  to  her  as  against  his  creditors,  when  she  carries  on  a 
separate  business  without  his  assistance,  with  her  own  means,  on 
her  own  account,  yet  in  all  cases  where  the  business  is  carried  on 
by  both,  and  the  labor  and  skill  of  the  husband  are  contributed 
and  mixed  up  with  hers,  the  business  will  be  considered  as  that 
of  the  husband,  and  not  that  of  the  wife,  and  the  proceeds  will 
not  be  protected  for  her  as  against  his  creditors." 

Case:  Quidort's  Administrator  v.  Pergeaux,  18  N.  J.  Eq.  480 
(Chan.  1867). — "The  law  was  intended  to  protect  the  property 
and  earnings  of  a  married  woman,  and  not  the  property  or  earn- 
ings of  her  husband  against  his  creditors ;  and  when,  as  in  this 
case,  they  mix  up  the  earnings  of  the  wife  with  those  of  the  hus- 
band, so  that  they  cannot  be  separated,  the  husband  cannot  make 
a  clear,  distinct  gift  of  her  own  earnings  to  his  wife,  and  they 
remain,  as  at  common  law,  his  property." 

133a.  Bill  of  sale  of  personal  property,  delivered  to  trustee  for 
his  security  and  then  for  benefit  of  assignor's  wife,  vests 
title  in  wife  on  delivery  of  said  bill  to  trustee.  Husband's 
subsequent  taking  possession  of  said  property,  with  zvife's 
consent,  may  not  be  a  regift  to  him. 

Case:  Paul  v.  Jennings,  23  Atl.  484,  (Chan.  1892). — "Two 
points  are  made  by  the  complainant :  First,  That  the  assignment 
by  Lippincott  to  Mrs.  Jennings  of  all  his  right,  title,  and  interest 
in  the  bill  of  sale  was  inefficient  to  pass  any  title  to  the  chattels 
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greater  than  that  which  Lippincott  himself  had.  I  come  with  re- 
gret to  the  conclusion  that  the  point  is  not  well  taken.  Under  the 
evidence  the  conveyance  was  made  [by  the  husband]  to  Lippin- 
cott, in  trust,  (i)  to  secure  his  endorsement  on  the  note  for  $133, 
and  (2)  for  the  benefit  of  the  wife  after  that  note  was  paid;  and 
the  transfer  to  the  wife  was  a  mere  execution  of  that  trust.  Her 
title  vested  at  once  upon  the  delivery  of  the  bill  of  sale,  subject  to 
Lippincott's  right.  The  second  point  made  by  the  complainant  is 
that  the  return  of  Jennings  to  his  home  by  the  consent  of  his  wife, 
and  the  taking  possession  of  the  chattels  was  a  regift  by  her  to 
him ;  but  I  come,  with  like  regret,  to  the  conclusion  that  such  con- 
struction cannot  be  put  upon  the  conduct  of  the  parties,  under  the 
circumstances.  His  possession  of  the  goods  and  chattels  and  of  the 
farm  was,  under  the  circumstances,  entirely  consistent  with  Mrs. 
Jennings'  title.  It  may  be  that  as  to  a  party  having  no  notice  that 
Mrs.  Jennings  claimed  title,  Jennings'  dealing  with  the  property 
in  good  faith  would  have  bound  Mrs.  Jennings.  But  in  this  case 
the  complainant  had  notice  that  Mrs.  Jennings  had  exercised  own- 
ership over  this  property  by  mortgaging  it  to  Mr.  Lippincott  and 
that  she  claimed  title.  That  put  him  upon  inquiry  and  he  was  not 
warranted,  without  further  inquiry,  in  adopting  and  relying  up- 
on the  view  of  Jennings  and  his  counsel  as  to  Mrs.  Jennings' 
rights ;  and,  in  doing  so,  he  acted  at  his  peril." 


CHAPTER  XXI 

Guardian 

zj(5.  A  husband  becomes  the  guardian  of  his  infant  zvifc's  per- 
son and  property. 

Case:  Porch  v.  Fries,  i8  N.  J.  Eq.  207  (Chan.  1867). — "[Mar- 
tha Porch,  at  her  marriage,  had  a  guardian  of  her  person  and 
property,  appointed  by  the  Orphans'  Court ;  his  power  ceased  by 
her  marriage,  it  being  incompatible  with  the  rights  of  her  hus- 
band. McPherson  on  Infants  90;  Mendes  v.  Mendes,  i  Ves.,  sen. 
91.  From  the  marriage,  her  husband  was  in  the  place  of  her  guar- 
dian, in  the  case  of  herself  and  her  property.  He  could  enter 
upon  her  property,  and  permit  others  to  enter,  without  commiting 
a  trespass ;  he  could,  like  a  guardian,  make  leases,  which  at  com- 
mon law  wefe  not  void,  but  voidable  by  her  upon  his  death,  or  by 
her  heirs  at  her  death ;  and  perhaps,  since  the  Married  Women's 
act,  they  could  be  avoided  by  her  before  his  death,  upon  her  com- 
ing of  age." 

J57.  Father  may,  by  deed  or  ivill,  appoint  a  guardian  for  his 
■minor  and  unmarried  children:  provided  the  mother,  if 
alive,  gives  her  assent — executed,  and  to  be  proved,  as  the 
statute  requires.  The  mother,  being  a  widozv,  may,  like- 
zvise,  by  zvill,  appoint  a  guardian  of  her  minor  child,  in  case 
the  father  has  not  appointed  one  as  above  specified. 

Statute:  Com.  St.,  p.  2627,  sec.  i  and  2. — "i.  When  any  per- 
son hath  or  shall  have  any  child  or  children  under  the  age  of 
twenty-one  years,  and  not  married  at  the  time  of  his  death,  it 
shall  be  lawful  for  the  father  of  such  child  or  children,  whether 
born  at  the  time  of  the  decease  of  the  father  or  at  that  time  in 
ventre  sa  mere,  or  whether  such  father  be  within  the  age  of  twen- 
ty-one years,  or  of  full  age,  by  his  deed  executed  in  his  life  time  or 
by  his  last  will  and  testament  in  writing,  made  and  published  by 
such  father  according  to  law,  and  proved  and  recorded  in  the 
manner  prescribed  by  the  laws  of  this  state,  to  dispose  of  the 
custody  and  tuition  of  such  child  or  children  for  and  during  such 
time  as  he,  she  or  they  shall  respectively  remain  under  the  age 
12 
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of  twenty-one  years  or  any  less  time,  to  any  person  or  persons  in 
possession  or  remainder  ;  provided,  that  the  mother,  if  hving,  con- 
sent to  such  appointment,  which  consent  shall  be  in  writing,  and 
signed  and  acknowledged  by  the  mother  in  the  presence  of  two 
witnesses  present  at  the  same  time,  who  shall  subscribe  their 
names  thereto  as  witnesses  in  the  presence  of  the  mother,  and 
such  consent  shall  be  proved  to  have  been  so  given  and  acknowl- 
edged at  the  time  the  will  appointing  the  testimentary  guardian 
shall  be  admitted  to  probate ;  and  such  disposition  of  the  custody 
of  such  child  or  children,  so  made  as  aforesaid,  shall  be  good 
and  effectual  as  against  all  and  every  person  or  persons  claiming 
the  custody  or  tuition  of  such  child  or  children,  as  guardian  in 
socage  or  otherwise."  [The  rights  of  such  guardians  follow  in 
detail.] 

"2.  The  mother  of  any  minor  child  or  children,  being  a  widow, 
may  by  her  last  will  and  testament  made  and  published,  and 
proved  and  recorded  according  to  law,  appoint  a  guardian  for 
her  minor  children  in  all  cases  in  which  the  father  is  authorized 
to  make  such  appoinfment ;  and  such  guardian  shall  have  the  same 
power  and  authority  in  all  respects  as  a  guardian  appointed  by 
the  father  of  a  minor  child ;  provided,  that  no  guardian  shall  have 
been  appointed  by  the  father  under  the  last  preceding  section." 


CHAPTER  XXII 
Homestead 

/j/a.     By  statute  and  how  leased,  etc. 
Statute  :  Com.  St.,  p.  4693,  4694. 


CHAPTER  XXIII 

Intestacy 

138.  The  wife  of  an  intestate  husband  is  entitled  to  one-third  of  his  per- 
sonal estate.  She  is  entitled  to  the  whole  thereof  if  there  be  no 
children,  nor  any  legal  representative  of  any. 

139.  Where  a  testator  dies  partially  intestate,  in  consequence  of  the 
lapsing  of  a  legac\',  his  widow  is  entitled  to  a  distributive  share 
of  it,  though  she  had  accepted  a  provision  made  for  her  in  lieu  of 
dower  by  the  will. 

140.  A  widow  shares  by  force  of  law,  regardless  of  testator's  intention  in 
that  part  of  his  estate  as  to  which  her  husband  dies  intestate.  Where 
a  testator  dies  intestate  as  to  the  beneficial  interest  in  a  fund,  his 
widow  is  entitled  to  share  therein.  Equitable  estates  are  trans- 
missible in  equity  as  similar  legal  estates  are  at  law. 

141.  A  widower  is  entitled  to  administer  on  and  keep  as  his  own,  subject 

to  her  debts,  the  separate  personal  estate  of  his  intestate  wife. 
Unless  he  has  reduced  the  same  to  his  possession,  his  representa- 
tives are  entitled  to  said  property. 

142.  A  husband's  rights  in  his  wife's  personalty  are  as  complete  in  trust 
property  as  in  any  other,  and  can  only  be  taken  away  by  express 
terms  in  an  ante-nuptial  agreerhent. 

143.  A  wife  dies  intestate  as  to  the  undisposed-of  part  of  her  personalty. 
That  she  gave  her  husband  an  express  estate  for  life  in  her  per- 
sonal property  does  not  bar  him  from  claiming  said  residue. 

144.  The  law  of  her  domicile  rules  the  distribution  of  her  personal  prop- 
erty. 

1^8.  The  wife  of  an  intestate  husband  is  entitled  to  one-third  of 
his  personal  estate.  She  is  entitled  to  the  whole  thereof, 
if  there  be  no  children,  nor  any  legal  representative  of  any. 

Statute:  Com.  St.,  p.  3874,  sec.  169. — "The  whole  surplusage 
of  the  goods,  chattels  and  personal  estate  of  every  person  dying 
intestate  shall  be  distributed  in  manner  following,  that  is  to  say: 
I.  One-third  part  of  the  said  surplusage  to  the  widow  of  the  in- 
testate. ...  II.  In  case  there  be  no  children,  nor  any  legal 
representative  of  them,  then  the  whole  of  the  said  estate  shall  be 
allotted  to  the  widow  of  the  said  intestate." 
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/jp.  Where  the  testator  dies  partially  intestate  in  consequence 
of  the  la[^siiig  of  a  legacy,  his  ividozv  is  entitled  to  a  dis- 
tributive share  of  it,  though  she  had  accepted  a  provision 
made  for  her  in  licit  of  dozver  by  the  will. 

Case:  Hand.  v.  Marcy,  28  N.  J.  Eq.  64  (Chan.  1877).— "The 
testator  died  intestate  as  to  that  share,  and  it  goes  to  his  next  of 
kin.  Though  composed  partly  of  the  proceeds  of  the  testator's 
real  estate,  it  nevertheless  goes  wholly  to  his  next  of  kin,  for  the 
direction  to  convert  was  absolute  and  unqualified.  The  testator 
intended  that  the  land  should  be  turned  into  money  in  any  event, 
and  at  all  events.  Miller's  Admr.  v.  Miller,  10  C.  E.  Gr.  351, 
and  cases  there  cited.  The  remaining  question  is  as  to  the  right 
of  the  widow  in  the  share.  She,  indeed,  accepted  the  provision 
made  for  her  in  lieu  of  her  dower,  but  it  does  not  follow  that  she 
has,  therefore,  no  claim  as  against  so  much  of  the  share  as  is  the 
proceeds  of  the  sale  of  real  estate ;  for  the  direction  to  convert 
made  it  personal  property.  And  though  she  would  have  no  right 
to  it  as  against  any  legatee,  yet,  as  it  is,  in  equity,  personal  estate 
of  which  the  testator  died  intestate,  and  as  she  is  not  barred  by 
the  will  of  any  claim  upon  her  husband's  estate,  except  her  right 
of  dower  in  so  much  of  his  land  as  was  not  devised  to  her  and 
her  nephew,  Schellinger,  and  any  claim  to  personal  property  be- 
queathed by  him,  her  claim  to  a  distributive  share  in  the  personal 
property  not  disposed  of  by  him  by  his  will,  though  that  personal 
property  be  wholly  derived  from  the  sale  of  his  land,  is  unafifected 
by  her  acceptance  of  the  provision  in  lieu  of  dower.  The  next 
of  kin  cannot  challenge  her  right,  for  their  claim  arises  wholly 
out  of  the  conversion.  If  the  lapsed  legacy  in  question  be  re- 
garded as  land,  then  she  indeed  would  have  no  right  to  it,  for 
her  dower  therein  is  barred,  but  the  next  of  kin  would  in  that 
case  have  no  right  to  the  legacy.  As  against  the  heir-at-law,  she 
would,  indeed,  have  no  claim  to  it,  but  because  of  the  conversion 
the  heir  has  no  claim.  The  widow  is  entitled  to  her  distributive 
share  of  the  lapsed  legacy." 
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140.  A  widow  shares  by  force  of  law,  regardless  of  testator's  in- 
tention, in  that  part  of  his  estate,  as  to  which  her  husband 
dies  intestate.  Where  a  testator  dies  intestate,  as  to  the 
beneficial  interest  in  a  fund,  the  widow  is  entitled  to  her 
share  therein.  Equitable  estates  are  transmissible  in  equity 
as  similar  legal  estates  are  at  law. 

Case:  Skellenger's  Executors  v.  Skellenger's  Executor,  32  N. 
J.  Eq.  661  (Chan.  1880). — "The  complainants  [executors  who 
held  in  trust],  after  paying  all  the  legacies  directed  to  be  paid, 
have  still  in  hand  over  $1,700.  The  will  makes  no  disposition  of 
the  beneficial  interest  in  this  sum.  The  legal  title  to  it  was  given 
to  the  complainants  to  enable  them  to  perform  certain  trusts,  but, 
the  trusts  having  been  fully  performed  without  it,  the  question 
arises,  what  shall  be  done  with  it,  or  who  is  entitled  to  it?  There 
are  three  dififerent  claimants :  first,  the  executors,  who  claim  the 
whole  to  the  exclusion  of  all  others ;  second,  the  next  of  kin  of 
the  testator,  who  also  claim  the  whole  to  the  exclusion  of  the  ex- 
ecutors, and  likewise  to  the  exclusion  of  the  representative  of  the 
widow,  and,  third,  the  representative  of  the  widow,  who  claims  a 
moiety  of  the  fund.  .  .  .  No  doctrine  of  equity  jurispru- 
dence is  more  firmly  established  than  that,  where  personal  estate 
is  given  by  will  to  a  trustee,  upon  certain  trusts,  and  the  purposes 
of  the  trust  do  not  exhaust  the  whole  estate,  or  the  trusts  fail, 
either  in  whole  or  in  part,  by  lapse  or  otherwise,  the  trustee  shall 
not  take  the  surplus  for  his  own  benefit,  unless  such  appears  to 
have  been  the  intention  of  the  testator,  but  a  trust  results  in  favor 
of  those  who  are  entitled  under  the  statute  of  distribution  as  the 
next  of  kin  of  the  testator.  Hill  on  Trustees  113,  marg.  note;  i 
Perry  on  Trusts,  sec.  152;  2  Wms.  on  Ex'rs  1475,  marg.  note. 
Where  the  gift  is  made  to  the  donee  as  trustee,  or  in  trust,  with- 
out any  words  indicating  an  intention  to  confer  a  beneficial  inter- 
est upon  him,  the  form  of  the  gift  will  be  considered  conclusive 
against  his  right  to  take  for  his  own  benefit.  Hill  on  Trustees 
114,  marg.  note;  i  Perry  on  Trusts,  sec.  158.  These  authorities 
dispose  of  the  claim  of  the  complainants.  Technically,  the  testa- 
tor did  not  die  intestate  as  to  any  part  of  his  estate.  He  gave  the 
legal  title  of  the  whole  to  his  executors.  They  would  have  taken 
it  anyhow,  in  virtue  of  their  ofiice,  if  the  will  had  contained  no 
express  gift  to  them.    But  he  did  die  intestate  as  to  the  beneficial 
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interest  in  this  fund.  No  disposition  was  made  of  that.  This 
interest  is  an  equitable  estate,  and,  as  such,  is  entitled,  in  equity, 
to  be  considered,  to  all  intents  and  purposes,  as  a  legal  estate. 
Such  estates,  in  equity,  are  subject  to  the  same  incidents,  proper- 
ties and  consequences  that  similar  legal  estates  are  at  law,  and 
are  transmissible  in  the  same  manner.  Gushing  v.  Blake,  3  Stew. 
Eq.  695.  The  income  of  this  fund  passed  by  the  will,  but  no 
beneficial  interest  in  the  corpus  itself.  As  to  that  the  will  is  si- 
lent and  inoperative,  and  it  therefore  stood,  on  the  testator's 
death,  in  exactly  the  same  condition  that  it  would  if  he  had  left 
no  will.  As  to  that,  it  must  be  declared,  as  a  matter  of  law,  that 
he  had  no  will.  This  being  so,  it  would  seem  to  follow,  as  a  neces- 
sary consequence,  that  the  widow  was  entitled  to  participate  in  its 
distribution.  As  a  general  rule,  the  right  of  the  distributees  vests 
immediately  on  the  death  of  the  intestate.  But  it  is  contended 
that  our  statute  was  intended  to  regulate  distribution  only  in  cases 
of  total  intestacy,  and  has  no  application  to  a  case  of  partial  in- 
testacy. This  argument,  however,  proves  too  much,  for,  if 
sound,  it  will  exclude  the  next  of  kin  quite  as  effectually  as  the 
widow.  The  right  of  distribution  is  not  a  common  law  right, 
but  depends  upon  statute.  Originally  the  Ordinary  took  the  whole 
surplus  for  pious  uses.  To  cure  this  wrong,  Parliament  took 
away  the  right  of  the  Ordinary,  and  gave  it,  by  statute,  to  the  wid- 
ow and  next  of  kin.  They  hold  under  the  same  grant,  and  one 
cannot  take  unless  the  other  does,  also.  In  the  words  of  Chief 
Justice  Shaw,  uttered  in  a  case  identical  in  all  material  points 
with  the  one  under  consideration,  'the  same  provision  in  the  stat- 
ute of  distribution  which  gives  property  not  disposed  of  by  will, 
where  there  is  a  will,  to  the  next  of  kin,  gives  a  distributive  share 
to  the  widow.'  Nickerson  v.  Bowly,  8  Mete.  (Mass.)  430.  It 
is  also  insisted  that  the  widow  should  not  be  permitted  to  take 
any  part  of  this  fund,  because  it  is  apparent,  upon  the  face  of 
the  will,  that  the  testator  intended  she  should  not.  This  in- 
tention, it  is  said,  must  be  inferred  from  the  fact  that  he  gave 
her  the  use  of  the  whole  during  her  life,  and  he  could  not,  there- 
fore, have  intended  that  she  should  take  a  part  absolutely.  In 
other  words,  having  given  her  a  part  by  express  words,  it  must 
necessarily  be  inferred  that  he  did  not  intend  she  should  have 
any  more.     This  argument,  it  will  be  observed,  proceeds  upon 
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the  assumption  that  the  right  of  distribution  is  regulated  by  the 
intention  of  the  testator.  But  this,  I  think,  is  a  mistake.  The  in- 
tention of  the  testator  is  to  govern  only  so  far  as  he  has  declared 
it  by  his  will.  With  regard  to  that  part  of  his  property  which 
his  will  did  not  pass,  it  m.ust  be  declared  he  had  no  will,  and 
therefore  the  court  cannot  know  his  intention  concerning  it.  The 
next  of  kin  cannot  take  until  intestacy  is  found,  and  then  they 
take,  not  in  pursuance  of  the  testator's  intention,  but  by  force  of 
law,  regardless  of  what  his  intentions  were.  Upon  this  point, 
Chief  Justice  Shaw,  in  the  case  already  cited,  says :  'If  it  were 
thought  important  to  enquire  into  the  intent  of  the  deceased, 
when  he  has  made  a  will,  but  left  property  undisposed  of,  either 
in  terms  or  by  implication,  as  every  man  is  presumed  to  know 
the  law,  it  may  reasonably  be  inferred  as  his  intention  that  the 
residue  should  be  disposed  of  according  to  law.'  The  rule  upon 
this  subject  is  settled.  It  has  recently  been  adjudged  by  this 
court,  that  where  a  testator  dies  intestate  as  to  part  of  his  estate 
in  consequence  of  the  lapsing  of  a  legacy,  his  widow  is  entitled 
to  a  distributive  share  of  it,  though  she  had  accepted  the  provi- 
sion made  for  her  in  lieu  of  dower,  by  the  will.  Handy  v.  Marcy, 
I  Stew.  Eq.  59.  [Citing  other  pertinent  authorities  not  in  N.  J.] 
The  decree  will  direct  the  complainants  to  pay  one  moiety  of  the 
fund  to  the  representative  of  the  widow,  and  the  other  to  the  next 
of  kin  of  the  testator." 

141.  A  widozver  is  entitled  to  administer  on  and  keep  as  his  own, 
subject  to  her  debts,  the  separate  personal  estate  of  his  in- 
testate wife,  unless  othcrzvise  legally  disposed  of.  Unless 
he  has  reduced  the  same  into  his  possession,  his  represent- 
atives are  entitled  to  said  property. 

Statute:  Com.  St.,  p.  3877,  sec.  170. — "Nothing  in  this  act 
contained  respecting  the  distribution  of  intestates'  estates  shall  ex- 
tend to  the  estates  of  femes  covert  who  shall  die  intestate,  but 
their  husbands  may  demand  and  have  administration  of  their 
rights,  credits  and  other  personal  estate,  and  recover  and  enjoy 
the  same  as  fully  as  they  might  have  done  before  the  passing  of 
this  act." 

Case:  In  re  Degnan,  75  N.  J.  Eq.  197  (Prerog.  Ct.  1908. — 
[Syllabi]  :  "i.  The  husband  of  a  married  woman  dying  intestate 
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is  entitled  to  administration  upon  her  estate,  but  if  he  be  dead, 
or  does  not  apply,  then  the  grant  of  letters  must  be  to  her  next  of 
kin,  unless  there  be  some  personally  disqualifying  objection  to  the 
applicant,  and  the  probate  court  has  no  discretion  in  the  matter, 
and  cannot  ignore  the  claims  of  the  persons  mentioned,  their 
right  to  administer  in  the  respective  cases  being  paramount.  2. 
Choses  in  action,  left  by  a  wife  dying  intestate,  pass  to  her  ad- 
ministrator, who  may  be  her  husband,  but,  if  another  shall  ad- 
minister, such  administrator  will  hold  her  choses  in  action,  as 
well  as  her  personalty  in  specie,  after  the  payment  of  her  debts,  in 
trust  for  the  benefit  of  her  husband  if  he  be  living,  or  for  his  rep- 
resentative if  he  be  dead;  the  rule  being  that  the  right  of  the 
husband  to  the  personal  property  left  by  the  wife  upon  her  death 
intestate  does  not  depend  upon  his  conversion  or  reduction  of  the 
same  to  his  own  use  or  possession  after  her  death." 

Case:  Adm'rs  of  Donnington  v.  Adm'rs  of  Mitchell,  2  N.  J. 
Eq.  247  (Chan.  1839). — ^"But  this  rule,  it  is  equally  clear,  must 
and  will  be  controlled  by  any  legal  instrument  which  shall  make  a 
different  disposition  of  the  wife's  estate.  Prior  to  his  marriage, 
the  complainants'  intestate  and  his  wife  did  enter  into  articles  re- 
specting her  separate  estate,  and  the  whole  case  turns  upon  the 
true  construction  of  that  instrument." 

Case:  Bacon  v.  Devinney,  55  N.  J.  Eq.  455  (Chan.  1897). — 
"Accepting  the  right  of  the  husband  under  an  administration  to 
take,  jure  mariti,  the  personal  estate  of  his  deceased  intestate 
wife,  he  must  apply  these  assets  to  the  satisfaction  of  his  wife's 
debts,  and  he  can  take  only  the  surplusage.  What  he  gets  on  her 
death  intestate,  leaving  assets,  is  a  right  to  take  her  personal  es- 
tate with  a  liability  to  account  only  to  creditors.  Heard  v.  Stam- 
ford, 3  P.  Wms.  410,  Kent  Com.  145." 

142.     A   husband's  rights  in  his  zvifc's  personalty  are  as  com- 
plete in  trust  property  as  in  any  other;  and  can  only  be 
taken  azvay  by   express  terms  in  an  ante-nuptial  agree- 
ment. 
Case:  Adm'rs  of  Donnington  v.  Adm'rs  of  Mitchell,  2  N.  J. 
Eq.  246  (Chan.  1839). — "On  the  death  of  a  wife  the  husband 
may  administer  on  her  estate,  and  in  that  character  take  to  him- 
self, for  his  own  benefit,  jure  mariti,  all  her  personal  property; 
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and  in  case  he  dies  before  he  shall  have  fully  administered  on 
such  estate,  his  representatives  are  entitled  to  the  property.  If 
letters  of  administration  upon  the  wife's  property  are  granted 
to  the  next  of  kin  of  the  wife,  they  are  deemed  as  trustees  only 
for  the  representatives  of  the  husband  [citing  many  cases].  All  the 
cases  agree  on  this  subject,  and  as  a  general  rule  it  was  not  denied 
on  the  argument.  It  has  indeed  been  made  a  question,  not  wheth- 
er the  husband  is  entitled  to  the  separate  estate  of  his  wife,  but 
in  what  character,  whether  as  next  of  kin  of  the  wife,  or  as  hus- 
band. If  he  be  entitled,  it  is  not  of  much  importance  to  discuss 
in  which  of  these  characters  he  takes.  The  better  opinion,  how- 
ever, certainly  is,  that  he  takes  as  husband ;  for,  strictly  speaking, 
he  cannot  be  said  to  be  of  kin  to  the  wife.  This  subject,  with  a 
reference  to  the  cases,  will  be  found  fully  discussed  and  settled 
in  the  case  just  cited  from  7  Johns.  Ch.  229  .[Stewart  v.  Stew- 
art] ....  The  marriage  agreement  was  signed  by  these  parties  just 
before  their  marriage ;  and  while  there  are  some  general  expres- 
sions in  it  which  look  like  a  total  abandonment  of  all  claim  on 
the  part  of  the  husband  to  any  interest  in  the  estate,  yet  it  mani- 
festly was  intended  to  guard  against  the  husband  and  his  creditors 
only  during  the  coverture.  There  is  no  disposition  made  of  the 
property  in  the  event  of  the  wife's  death  before  her  husband, 
but  that  is  reserved  for  the  future  appointment  of  the  wife,  and 
she  died  without  making  any  such  appointment.  .  .  .  The 
disposition  of  the  property  after  the  wife's  death  remained  to  be 
made  by  the  wife,  either  by  will  or  other  writing,  and  none  such 
was  ever  made.  Who,  then,  is  entitled  to  the  personal  estate — 
for  that  alone  can  be  the  subject  of  enquiry  here — the  next  of 
kin  of  the  wife,  or  the  husband?  The  wife  has  an  estate  in  the 
hands  of  trustees,  undisposed  of.  It  belonged  to  her  at  her  death, 
and  must,  in  the  absence  of  any  disposition  of  it,  go  to  her  hus- 
band. The  rights  of  the  husband,  it  will  be  seen,  are  not  suffered 
to  be  taken  away,  unless  by  express  term,  and  his  rights  are  as 
complete  in  property  placed  in  trust  as  in  any  other.  .  .  . 
It  would  have  been  very  easy,  had  it  been  the  intention  of  the 
parties,  to  have  declared  the  trust  in  favor  of  the  next  of  kin, 
or  in  some  other  manner  to  have  shown  a  determination  to  ex- 
clude the  husband.  Xo  such  trust  having  been  declared,  nor  in- 
deed any  disposition  whatever  made  of  the  property  after  the 
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death  of  the  wife,  I  can  consider  this  instrument  only  as  a  pro- 
vision during  coverture,  leaving  the  rights  of  all  parties,  on  the 
death  of  the  wife,  to  be  settled  by  the  law.  It  leaves  the  estate  as 
if  no  settlement  had  been  made." 

J4S-  A  wife  dies  intestate  as  to  the  undisposed-of  part  of  her 
personalty.  That  she  gave  her  husband  an  express  estate 
for  life  in  her  personal  property,  did  not  bar  him  from 
claiming  the  residue. 

Case:  Nelson  v.  Nelson,  57  N.  J.  Eq.  119  (Chan.  1898). — 
"This  case  involves  the  construction  of  the  will  of  Rebecca  Covert 
and  a  dispute  between  her  own  next  of  kin  and  legal  representa- 
tives on  the  one  side,  and  the  legal  representative  and  next  of  kin 
of  her  husband  on  the  other.  .  .  .  Second,  There  being  no  be- 
quest in  the  will  of  Rebecca  Covert,  either  expressly  or  by  impli- 
cation, of  the  remainder  in  the  personal  estate  after  the  death  of 
her  husband,  she  died  intestate  as  to  this  remainder.  To  this 
remainder  the  husband  or  (in  case  of  his  death  before  full  admin- 
istration) his  representatives  are  entitled  under  the  rule  settled  in 
Donnington  v.  Mitchell,  i  Gr.  Ch.  243.  (Chancellor  Pennington 
1839),  3-"<^  the  cases  therein  cited  (at  p.  247).  This  case  was  ap- 
proved on  this  point  by  Chancellor  McGill  (1887)  in  Stouten- 
burgh  V.  Hopkins,  16  Stew.  Eq.  577,  580;  afifirmed  on  appeal,  18 
Stew.  Eq.  890,  for  reasons  stated.  The  circumstance  that  the 
testatrix  gave  her  husband  an  express  estate  for  life  in  the  per- 
sonal property  is  not  sufficient  to  deprive  the  husband  or  his  rep- 
resentatives of  the  rights  in  the  remainder  which  devolve  on  them 
by  the  laws  relating  to  intestacy.  Third,  The  rule  settled  in  the 
above  cases  as  to  the  rights  of  the  husband  or  his  representatives 
to  the  personal  property  of  the  wife,  in  cases  where  the  will  of  the 
wife  does  not  dispose  of  the  personal  property,  has  not  been 
changed  by  the  laws  relating  to  married  women  which  were  re- 
lied on  by  counsel.  The  act  of  1852,  as  revised  in  1874  (Rev.  p. 
636),  reached  only  to  the  ownership  and  control  of  the  wife's 
personal  property  during  her  life,  and  did  not  affect  the  husband's 
rights  to  her  personal  property  on  her  death.  The  act  of  1864 
(Rev.  p.  638;  Gen.  Stat.  p.  2014),  which  provides  that  the  will 
of  a  married  woman  as  to  personal  property  shall  be  as  valid  as 
if  she  were  an  unmarried  woman,  gives  the  wife  power  to  be- 
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queath  her  personal  estate  to  her  husband  or  to  others  than  her 
husband,  without  his  assent  as  previously  required,  and  the  stat- 
ute is  applicable  only  as  to  personalty  which  is  bequeathed. 
Where  the  wife  does  not  fully  exercise  the  right  of  testamentary 
disposition,  and,  as  to  her  personal  estate  or  any  interest  there- 
in, dies  intestate  before  her  husband,  the  rights  of  the  husband  or 
his  representatives  to  the  undisposed-of  personalty  remain  unaf- 
fected by  these  laws  and  come  within  the  application  of  the  rules 
above  referred  to  in  Donnington  v.  Mitchell,  supra.  .  .  . 
Fourth,  The  right  of  the  husband  to  the  wife's  personal  property 
undisposed  of  by  her  will  does  not  depend  upon  his  actual  conver- 
sion of  her  estate  after  her  death  to  his  own  use,  and,  so  far  as 
the  same  has  not  been  administered  or  converted  by  him,  the  ad- 
ministrator de  bonis  non  of  the  wife's  estate  will  hold  the  estate 
in  trust  to  pay  over  to  the  husband's  administrator,  after  paying 
the  debts  of  the  wife's  estate.  This  is  the  rule  as  settled  by  the 
cases  above  cited."  [For  collection  of  cases,  see  In  re  Grattan's 
estate,  78  N.  J.  Eq.  232,  Prerog.  Ct.  1910]. 

144.     Tlie  lazv  of  her  domicile  rules  the  distribution  of  her  per- 
sonal property. 

Case:  Banta  v.  Moore,  15  N.  J.  Eq.  100  (Chan.  1862). — "The 
domicil  of  the  intestate  was  in  this  State.  The  right  of  succes- 
sion to  the  personal  estate  is  to  be  regulated  by  the  law  of  the 
domicil."  [For  collection  of  cases,  see  In  re  Grattan's  Estate, 
supra]. 


CHAPTER  XXIV 
Judgment 

145.  A  judgment  obtained  against  a  married  woman  is  enforceable  as  if 

she  were  a  feme  sole ;   except,  that  it  cannot  impair  in  any  way  her 
husband's  right  by  curtesy. 

146.  A  married  woman  can  execute  a  valid  warrant  of  attorney  to  con- 
fess a  judgment  for  an  obligation  for  which  she  can  be  sued  at 
law. 

146a.  Judgment  cannot  be  entered  against  the  wife,  when  surety  for  her 
husband,  on  a  bond  and  warrant  of  attorney. 

7^5.  A  judgment  obtained  against  a  married  zuonian  is  as  en- 
forceable as  if  she  were  a  feme  sole;  except^  that  it  can- 
not impair  in  any  zuay  her  husband's  right  by  curtesy. 

Statute  :  Com.  St.,  p.  3236,  sec.  12. — "Any  judgment  obtained 
against  any  married  woman  by  virtue  of  this  act  shall  be  valid  and 
effectual,  and  all  property,  real  or  personal,  sold  under  an  exe- 
cution issued  thereon,  executed  according  to  law,  shall  become 
vested  in  the  purchaser  as  fully  and  effectually  as  if  such  judg- 
ment and  execution  were  against  an  unmarried  person." 

Statute:  Com.  St.,  p.  3237,  sec.  14. — "Nor  shall  any  judgment 
or  decree  against  her  in  any  respect  impair  or  affect  the  right  of 
the  husband  in  her  lands  as  tenant  by  the  curtesy,  after  her 
death." 

146.  A  married  zvoman  can  execute  a  valid  warrant  of  attorney 
•enforceable  as  if  she  zverc  a  feme  sole;  except,  that  it  can 
be  sued  at  lazv. 

Case:  Haywood  v.  Shreve,  44  N.  J.  L.  96  (Sup.  Ct.  1882). — 
"If  the  contract  of  the  married  woman  be  such  as  a  married  wo- 
man is  still  incapacitated  from  entering  into,  her  warrant  of  at- 
torney to  enter  judgment  upon  it  is  a  nullity,  because  the  obliga- 
tion to  which  the  warrant  of  attorney  is  annexed  is  invalid,  and 
judgment  entered  in  pursuance  of  it  will  be  vacated.  Swing  v. 
Woodruff,  12  Vroom  469.  But  if  the  contract  be  one  that  the 
married  woman  is  enabled  to  make,  and  on  which  she  may  be 
sued  at  law,  I  think  a  different  result  must  be  reached.     With 
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respect  to  such  contracts,  any  action,  suit  or  proceeding  which  is 
adopted  for  the  enforcement  of  the  obHgation  is  within  the  rea- 
son and  spirit  of  the  statutes  which  confer  the  capacity  to  contract 
and  impose  habihty  to  actions  at  law  thereon.  The  obhgation  be- 
ing vaHd,  the  warrant  of  attorney  is  simply  a  part  of  the  proce- 
dure to  enforce  it — as  much  so  as  a  suit  by  summons  or  a  cogno- 
vit. .  .  .  The  consideration  being  received  by  the  wife  for 
her  benefit,  the  contract  was  one  she  was  able  to  make,  and  on 
which  she  was  liable  to  be  sued  conjointly  with  her  husband  by 
force  of  the  statute."  [Quoted  in  Crosby  v.  Washburn,  66  N.  J.  L. 
494  (Sup.  Ct.  1901),  where  a  confessed  judgment  was  opened  to 
admit  wife  to  apply  for  a  feigned  issue  to  settle  the  question  of 
wife's  ability  to  make  the  contract  upon  which  the  judgment  was 
confessed.  See  also  Clinch  v.  Major,  26  N.  J.  L.  J.  72,  Union 
County  Circuit  1903]. 

146a.    Judgment  cannot  be  entered  against  the  wife,  when  surety 
for  her  husband,  on  a  bond  and  warrant  of  attorney. 

Case:  Seigman,  Exec'x,  v.  Streeter,  64  N.  J.  L.  169  (Sup.  Ct. 
1899). — ^^[Syllabus]  :  "A  bond  and  warrant  of  attorney,  given  by 
a  husband  and  wife  jointly,  to  secure  the  payment  of  a  debt  of  the 
husband,  is  void  as  to  wife,  and  judgment  thereon  should  be  en- 
tered up  against  the  husband  alone." 


CHAPTER  XXV 

Statute  of  Limitations  Between  Husband  and  Wife 

147.  The  statute  of  limitations  does  not  apply  as  between  husband  and 
wife;  and  failure  to  sue  or  prosecute  the  other  is  no  evidence  of 
laches. 

148.  The  presumption  of  payment  from  lapse  of  time  may,  in  equity,  be 
rebutted  by  an  explanation  of  the  delay  or  proof  sufficient  that  the  debt 
remains  unpaid.  This  presumption  acts  as  a  rule  of  evidence  as 
well  as  a  rule  of  public  policy.  Equity  will  apply  the  doctrine  of 
neglect  and  lapse  of  time  according  to  discretion. 

147.  The  statute  of  limitations  does  not  apply  as  between  hus- 
band and  zvife;  and  failure  to  sue  or  prosecute  the  other  is 
no  evidence  of  laches. 

Case:  Gray  v.  Gray,  39  N.  J.  Eq.  513  (Err.  and  App.  1885). — 
"The  statute  of  limitations  is  applicable  by  its  terms  only  to  ac- 
tions at  law,  and  is  useful  only  by  analogy  in  relation  to  equitable 
titles  and  estates.  Inasmuch  as  the  wife,  during  coverture,  by 
force  of  our  statutes  and  the  general  regulations  of  our  legal  sys- 
tem, cannot  sue  nor  be  sued  by  her  husband  at  law,  the  act  in  ques- 
tion can,  under  no  circumstances,  be  applicable  by  its  terms  to 
debts  due  to  her  from  him,  and  the  consequence  is  such  debts,  in 
their  relation  to  the  passage  of  time,  must  be  regulated  altogether 
on  an  equitable  basis."     [See  note  to  this  case]. 

Case:  Alpaugh  v.  Wilson,  52  N.  J.  Eq.  425  (Err.  and  App. 
1894;  affirmed  p.  589). — "The  principal  defence  in  this  suit  is  the 
statute  of  limitations.  The  parties  to  the  transaction  being  hus- 
band and  wife,  it  must  be  determined  whether  or  not  the  statute 
applies.  I  think  that  it  is  not  seriously  disputed  but  that  under 
the  common  law  the  wife  could  not  maintain  an  action  against  her 
husband  for  the  reason  that  in  legal  contemplation  they  were  one. 
Nor  has  it  been  successfully  maintained  that  this  unity  has  been 
severed  by  implication  under  any  acts  of  the  legislature  respect- 
ing married  woman.  Such  acts  being  in  derogation  of  the  com- 
mon law,  all  courts  have  persisted  in  a  strict  construction  of  them. 
The  true  view  has  been  clearly  expressed  by  Chief-Justice  Beas- 
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ley  in  Gray  v.  Gray,  12  Stew.  Eq.  511.    This  view  was  considered 
controlling  in  Yeomans  v.  Petty,  13  Stew.  Eq.  495." 

Case:  Bennett  v.  Finnegan,  72  N.  J.  Eq.  155  (Chan.  1906). — 
"As  to  the  statute  of  limitations,  I  must  hold  it  not  applicable. 
This  is  on  the  authority  of  Yeomans  v.  Petty,  40  N.  J.  Eq.  495, 
decided  by  Vice-Chancellor  Bird  in  1885,  and  of  Alpaugh  v.  Wil- 
son. 52  N.  J.  Eq.  424,  decided  by  the  same  Mce-Chancellor  in 
1894,  and  affirmed  on  appeal,  for  the  reasons  given  by  him.  52 
N.  J.  Eq.  589.  These  cases  hold  distinctly  that,  so  far  as  relates 
to  claims  by  the  wife  against  the  husband,  the  statute  is  not  ap- 
plicable and  they  control  this  case.  .  .  .  It  is  urged  that 
none  of  the  cases  are  cases  in  which  the  husband  was  the  claim- 
ant, but  while  this  is  true,  the  decisions  suggest  no  distinction  in 
this  respect,  and  the  rule  is  put  upon  grounds  which  reach  as  well 
to  claims  of  the  husband  against  the  wife.  The  basis  of  the  rule 
is  the  general  policy  of  preventing  litigation  between  husband  and 
wife.  See  Yeomans  v.  Petty,  40  X.  J.  Eq.  498.  This  reason  is 
operative  as  well  in  favor  of  the  husband  as  the  wife.  As  to  the 
application  of  the  general  doctrine  of  laches,  independent  of  the 
statute,  this  is  to  be  governed,  as  it  seems  to  me,  by  a  principle 
analogous  to  that  of  the  application  of  the  statute.  Prima  facie, 
and  in  the  absence  of  special  equitable  circumstances,  it  is 
not  evidence  of  laches  that  either  the  husband  or  wife  fail  to  pros- 
ecute the  other  in  a  court  of  equity  pending  the  continuance  of 
marital  relation."  [See  also,  Collins  v.  Babbitt,  67  N.  J.  Eq 
171,  Chan.  1904]. 

148.  The  presumption  of  payment  from  lapse  of  time  may  in 
equity  he  rebutted  by  an  explanation  of  the  delay  or  proof 
sufficient  that  the  debt  roiiains  unpaid.  This  presumption 
acts  as  a  rule  of  evidence,  as  well  as  a  ride  of  public  policy. 
Equity  will  apply  the  doctrine  of  neglect  and  lapse  of  time 
according  to  discretion. 

Case:  Ayres  v.  Ayres,  69  N.  J.  Eq.  344  (Chan.  1905). — "The 
defendant  has  not  undertaken  to  assail  the  bona  Udes  of  the  orig- 
inal transaction,  nor  to  interpose  as  a  bar  the  statute  of  limita- 
tions, but  insists  that  as  more  than  twenty  years  have  elapsed 
since  the  making  of  the  note  without  acknowledgment,  by  pay- 
ment on  account  of  interest  or  principal,  a  conclusive  presumption 
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arises  which  a  court  of  ecjuity  sliould  recognize,  that  the  debt  has 
been   discharged   notwithstanding   the   parties   are   husband   and 
wife,  between  whom  the  statutory  bar  would  not  be  etTective.  Al- 
paugh  V.  Wilson,  52  N.  J.  Eq.  424.    That  a  presumption  of  the 
payment  of  a  debt  arises  where  more  than  twenty  years  have 
elapsed  since  its  accrual  is  well  settled,  but  it  is  equally  true  that 
this  presumption  may  be  rebutted  by  an  explanation  of  the  delay, 
or  the  production  of  proof  sufficient  to  satisfy  the  court  that  the 
debt  remains  unpaid,  and  it  'does  not  act  like  a  statutory  limita- 
tion, but  as  a  rule  of  evidence  as  well  as  a  rule  of  public  policy.' 
Magee  v.  Bradley,  54  N.  J.  Eq.  326.     If  an  equitable  right  is  be- 
ing enforced,  a  right  not  cognizable  at  law,  a  court  of  equity  will 
apply  the  doctrine  of  neglect  and  lapse  of  time  according  to  dis- 
cretion, regulated  by  precedents  and  the  peculiar  circumstances 
connected  with  the  case.    Colton  v.  Depew,  60  N.  J.  Eq.  454,  459. 
The  parties  to  the  transaction  we  are  considering  were  husband 
and  wife  between  whom  a  confidential  relation  does  and  of  right 
should  exist,  of  such  a  character  as  to  induce  a  court  of  equity 
to  consider  transactions  of  this  nature  between  them  almost  in  the 
light  of  a  trust,  and  while  cases  will  undoubtedly  arise  in  which 
the  circumstances  will  justify  a  court  of  conscience  in  applying 
the  presumption,  the  court,  owing  to  the  close  relationship  of  such 
parties,  should  protect  the  trust  and  confidence  which  a  faithful 
wife  ever  reposes  in  her  husband,  and  give  due  weight  to  every 
fact  and  circumstance,  however  small  and  unimportant,   which 
tends  to  support  a  rebuttal  of  the  presumption.    One  ground  for  a 
presumption  of  payment  growing  out  of  lapse  of  time  is  that  a 
man  is  always  ready  to  enjoy  what  is  his  own.    Whatever  will  re- 
pel this  will  take  away  the  presumption  of  payment,  and  for  this 
purpose  it  has  been  held  sufficient  that  the  party  was  a  near  rela- 
tion.    Wanmaker  v.  Van  Buskirk,  i  N.  J.  Eq.  685,  694.     The 
ground  stated  by  Chancellor  Vroom,  just  cited,  cannot  in  justice 
be  applied  to  a  wife,  for  however  ready  she  may  be  to  enjoy  what 
is  her  own,  or  to  reclaim  it  from  her  husband,  she  is  ever  sub- 
ject to  his  counsel  and  advice,  and  his  refusal  to  pay  must  be  sub- 
mitted to  by  her,  if  domestic  peace  and  happiness  are  to  be  pre- 
served.    That  at  the  time  this  husband  took  the  complainant's 
money  he  agreed  to  return  it  is  manifested  by  his  written  prom- 
ise; to  require  the  wife  to  enforce  her  right  by  legal  proceedings 
13 
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against  her  husband  in  order  to  prevent  the  conclusive  presump- 
tion of  payment  contended  for  here,  will  introduce  a  doctrine  tend- 
ing to  provoke  litigation  between  husband  and  wife,  while  the  set- 
tled policy  of  the  law  is  in  favor  of  its  prevention.  The  pre- 
sumption was  held  to  be  overcome  in  Wanmaker  v.  Van  Bus- 
kirk,  supra,  by  the  relationship  of  the  parties  and  the  fact  that  to 
have  exacted  payment  would  have  brought  distress  upon  a  daugh- 
ter and  grandchildren  who  remained  in  possession  of  and  de- 
pended on  the  mortgaged  premises  for  support,  and  the  harshness 
of  such  a  proceeding  was  held  to  make  the  indulgence  and  the 
delay  resulting  therefrom  reasonable.  If  the  relationship  and 
conditions  existing  in  the  case  last  cited  were  sufficient  to  sustain 
a  rebuttal  of  the  presumption,  then  I  have  no  doubt  that  the  con- 
fidential relation  present  here,  combined  with  the  husband's  ac- 
knowledgment of  his  indebtedness,  and  his  permitting  the  evi- 
dence of  his  debt  to  remain  in  existence,  when,  to  say  the  least,  its 
possession  was  accessible  to  him,  and  its  surrender  to  him  upon 
demand  if  discharged  fairly  presumable,  overcomes  the  presump- 
tion of  payment.  .  .  .  My  conclusion  is  that,  under  the  facts 
disclosed  in  this  case,  the  complainant  is  entitled  to  have  refunded 
from  her  husband's  estate  the  principal  and  interest  due  on  the 
note  presented,  and  I  will  so  advise." 

Case:  Colton  v.  Depew,  60  N.  J.  Eq.  459  (Err.  and  App. 
1900). — "The  rule  seems  to  be  that  if  the  matter  in  controversy  in 
a  Court  of  Chancery  is  of  a  purely  equitable  nature,  not  cogniza- 
ble in  a  court  of  law,  the  statute  of  limitations  has  no  application, 
but  the  court  will  apply  the  doctrine  of  neglect  and  lapse  of  time 
according  to  discretion,  regulated  by  precedents  and  the  peculiar 
circumstances;  but  when  the  two  courts  have  concurrent  jurisdic- 
tion, and  also  when  the  aid  of  equity  is  invoked  on  account  of 
special  circumstances,  such  as  the  need  of  a  discovery,  the  diffi- 
culty of  proceeding  at  law  or  the  like,  the  statute  is  as  effective  a 
"bar  as  at  law,  with  the  qualification,  that  in  cases  of  fraud  it  com- 
mences running  from  the  time  of  the  discovery  of  the  fraud. 
Lawrence  v.  Trustees,  2  Den.  577." 


CHAPTER  XXVI 

Maintenance 

149.  The  statute  of  maintenance  and  its  object. 

150.  The    divorce    act   alone    vests    equity    with    jurisdiction    to    make    a 

decree  for  the  support  of  the  v^^ife.  And  the  husband  must  both 
abandon  or  separate  himself  from  her  and  refuse  or  neglect  to 
support  her  to  justify  said  decree.  Her  separating  herself  from  him 
for  his  adultery  or  extreme  cruelty  will  be  treated  as  his  separat- 
ing himself  from  her.  Extreme  cruelty  defined.  Constructive 
desertion. 

151.  A  husband  abandons  his  wife  when  he  refuses  to  receive  her, 
although  she  abandoned  him  without  just  cause. 

152.  The  court  may  increase  maintainance  temporarily  permitted  by  her  hus- 

band. 
152a.    A  wife  who  receives  support  under  the  Disorderly  act  from  her 
husband  cannot,  while  the  order  for  said  support  is  in  force  and 
being  obeyed,  apply  for  maintainance  under  the  Divorce  act. 

153.  A  wife  may  put  an  end  to  articles  of  separation,  whenever  she 
pleases  to  do  so.  A  husband  must  maintain  his  wife  until  legally 
divorced,  or  until  she  voluntarily  separates  herself  from  him;  or 
until  he  can  plead  and  prove  her  adultery  or  extreme  cruelty.  When 
a  wife  has  sufficient  property  of  her  own,  no  allowance  will  be  made. 

153a.  Mutual  agreement  to  live  separate  does  not  support  allegation  of 
"without  justifiable  cause." 

154.  When  a  husband,  who  has  received  a  valuable  consideration  from 
his  wife  in  the  separation  settlement,  offers  to  resume  the  marital 
relations,  he  must  fulfill  said  agreement  until  he  returns  said  con- 
sideration to  her. 

155.  Hard  bargain  is  no  defence  to  the  enforcement  of  a  fair  separa- 
tion agreement. 

156.  When  a  widow  had  fulfilled  the  terms  of  an  invalid  separation  agree- 
ment, under  which  her  husband  had  placed  money  in  trustees'  hands 
for  her  sole  and  separate  maintainance,  she  can  bequeath  the  same. 
Except  where  lands  are  to  pass,  these  agreements  may  be  made  by 
parol  or  by  writing  without  seal. 

157.  A  wife  can  herself  sue  in  equity,  where  there  is  no  covenant  in  the 
separation  agreement  to  pay  the  trustee  the  agreed  support  money. 

158.  Separation  articles  can,  even  after  divorce,  be  enforced  in  equity 
only. 

159.  The  statute  is  in  the  disjunctive;  it  is  refusal  or  neglect  to  provide 
for  the  wife. 

160.  An  unconditional  conveyance  in  settlement  of  a  suit  for  maintainance. 

will  not  be  set  aside  for  the  subsequent  adultery  of  the  wife. 
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'  I4p.     The  statute  of  maintenance  and  its  object. 

Statute:  Com.  St.,  p.  2038,  sec.  26. — "In  case  a  husband,  with- 
out any  justifiable  cause,  shall  abandon  his  wife  or  separate  him- 
self from  her,  and  refuse  or  neglect  to  maintain  and  provide  for 
her,  it  shall  be  lawful  for  the  Court  of  Chancery  to  decree  and  or- 
der such  suitable  support  and  maintenance,  to  be  paid  and  pro- 
vided by  the  said  husband  for  the  wife  and  her  children,  or  any 
of  them,  by  that  marriage,  or  to  be  made  out  of  his  property,  and 
for  such  time  as  the  nature  of  the  case  and  circumstances  of  the 
parties  render  suitable  and  proper  in  the  opinion  of  the  court, 
and  to  compel  the  defendant  to  give  reasonable  security  for  such 
maintenance  and  allowance,  and  from  time  to  time  to  make  such 
further  orders  touching  the  same  as  shall  be  just  and  equitable, 
and  to  enforce  such  decree  and  orders  in  the  manner  mentioned 
in  the  last  preceding  section  of  this  act ;  but  during  the  time  such 
maintenance  shall  be  allowed  by  the  decree  or  order  of  the  court, 
the  husband  shall  not  be  chargeable  with  her  debts;  in  cases 
where  a  husband  cannot  be  found  within  this  State  to  be  served 
with  process,  his  estate,  property  and  efifects  within  this  State,  and 
the  rents  and  profits  thereof,  may  be  sequestered  to  compel  his 
appearance  and  performance  of  any  decree  or  order  which  may 
be  made  in  the  suit,  but  the  process  of  sequestration  shall  be  is- 
sued only  upon  special  order  therefor,  to  be  made  upon  proof  of  the 
claim  alleged  in  the  bill,  and  that  the  defendant  cannot  be  found 
within  the  State  for  the  service  of  process ;  upon  process  of  se- 
questration, a  bond  as  provided  in  cases  of  nc  exeat  may  be  given 
in  discharge  of  the  writ,  and  the  sum  in  which  the  party  shall  give 
bond,  with  sufificient  surety  or  sureties,  shall  be  endorsed  upon  the 
writ  in  words  at  length ;  where  the  proceedings  are  by  process  of 
sequestration,  and  defendant  does  not  appear,  the  decree  shall  be 
enforceable  only  out  of  and  against  the  estate  sequestered." 

Case:  Weigand  v.  Weigand,  41  N.  J.  Eq.  209  (Chan.  1886;  af- 
firmed 42  N.  J.  Eq.  699,  Err.  and  App.  1887). — "By  the  com- 
mon law,  if  a  husband  turns  his  wife  out  of  doors,  or  by  crud 
treatment  or  immoral  conduct  compels  her  to  leave  him,  he  sends 
her  away  with  his  credit,  and  he  is  answerable  to  any  person'  who 
may  provide  her  with  suitable  support.  ...  The  object  of 
the  statute,  under  which  this  suit  was. brought,  is  to  make  the 
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fight  of  the  wife  to  support  more  secure  than  it  was  at  common 
law,  by  giving  her  a  remedy,  whenever  her  husband  fails  to  per- 
form his  legal  duty,  directly  against  him,  instead  of  leaving  her 
right  in  that  respect  to  be  wrought 'out,  as  it  has  to  be  at  common- 
law,  through  a  third  person.  And,  in  my  judgment,  the  statute 
should  be  construed  to  give  a  right  of  action  against  her  hiisband, 
whenever  she  separates  from  him  under  such  circumstances  as 
will  enable  a  third  person  to  maintain  an  action  against  him  for 
necessaries  furnished  to  her." 

ijo.  The  divorce  act,  alone,  vests  equity  with  jurisdiction  to 
make  a  decree  for  the  support  of  the  zvife.  He  must  both 
abandon  or  separate  himself  from  her  and  refuse  or  neg- 
lect to  support  her  to  justify  said'  decree.  Her  separating 
herself  from  him  for  his  adultery  or  extreme  cruelty  zvill 
be  treated  as  his  separating  himself  from  her.  Extreme 
cruelty  defined.     Constructive  desertion. 

Case:  Margerum  v.  Margerum,  57  N.  J.  Eq.  249  (Chan.  1898). 
— "The  bill  is  filed  by  a  wife,  alleging  abandonment  and  non- 
support  by  the  defendant  husband.  In  order  to  vest  this  court 
with  jurisdiction  it  must  be  shown,  first,  that  the  husband  aban- 
doned or  separated  himself  from  the  wife,  and  secondly,  that  he 
refused  or  neglected  to  support  her.  Both  of  these  conditions 
must  exist  under  section  20  of  the  Divorce  act  (which  alone  vests 
this  court  with  jurisdiction  in  cases  of  this  character)  to  justify 
an  application  to  compel  the  husband  to  pay  an  allowance  for  the 
support  of  the  wife.  The  condition  of  abandonment  must  neces- 
sarily be  the  husband's  act;  the  wife  cannot  abandon  the  husband 
and  then  invoke  the  aid  of  the  statute  to  secure  support  from  him. 
.  .  .  He  was  accepted  by  this  woman  for  better,  for  worse. 
It  happens  to  have  been  for  worse,  and  he  is  unable  to  support 
her ;  but  that  is  no  reason  why  she  should  have  a  compulsory 
order  upon  him  to  force  him  to  support  her.  Nor  does  his  pov- 
erty deprive  him  of  any  of  the  rights  of  a  husband,  and  one  of 
those  is,  if  the  wife  lives  in  a  house,  to  share  it  with  her.  .  .  . 
But  the  husband  had  a  right  to  live  with  her,  even  if  he  did  not 
support  her.  .  .  .  No  wife  may  say  to  her  husband  'if  you 
do  not  support  me  you  shall  not  live  in  my  house — get  out ;  I  will 
then  file  a  bill  against  you  and  compel  you  to  support  me  or  go  to  ' 
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jail.'  That  is  not  the  law.  The  statute  which  this  woman  has 
evoked  requires  a  mental  condition  of  the  husband  of  willingness 
to  separate  from  the  wife,  resulting  in  some  act,  on  his  part,  of 
abandonment  or  separation  from  his  wife.  If  he  does  no  act  of 
abandonment  and  separates  from  his  wife  unwillingly,  and  by 
her  direction  and  because  of  her  act,  there  is  no  jurisdiction  in 
this  court  to  compel  him  to  support  his  wife,  either  under  section 
20  of  the  Divorce  act,  or  under  its  general  equity  powers." 

Case:  Anshutz  v.  Anshutz,  16  N.  J.  Eq.  165  (Chan.  1863). — 
"The  power  of  the  court  to  grant  relief  is  confined  to  the  cases 
mentioned  in  the  statute  [citing  three  prior  N.  J.  cases].  All  the 
reported  cases  will,  I  think,  be  found  to  be  brought  within  the  stat- 
utory provisions ;  the  bill  charging  an  abandonment  or  separation 
by  the  act  of  the  husband,  without  justifiable  cause,  and  a  neglect 
to  provide  for  the  wife.  The  original  jurisdiction  of  equity  to 
grant  alimony  as  an  independent  ground  of  relief  is  by  no  means 
clearly  established.  And  where  the  authority  is  insisted  upon,  no 
broader  grounds  of  relief  appear  to  be  relied  upon  than  those 
presented  by  the  statute  of  this  State.  2  Story's  Eq.  sec.  1422, 
1423  a."  [See  also  Hervey  v.  Hervey,  56  N.  J.  Eq.  426,  Err.  and 
App.  1897.] 

Case:  Lynde  v.  Lynde,  54  N.  J.  Eq.  476  (Chan.  1896;  affirmed 
55  N.  J.  Eq.  591,  Err.  and  App.  1897). — "By  the  unwritten  law 
alimony  is  not  a  matter  of  independent  claim  or  right.  ...  It 
it  incidental  to  a  bill  for  divorce  or  other  relief  between  husband 
and  wife."     [Citing  five  N.  J.  cases.] 

Case:  Starkey  v.  Starkey,  21  N.  J.  Eq.  135  (Chan.  1870). — 
"It  is  true  that  the  statute  authorizes  the  relief  only  in  cases  where 
'a  husband,  without  any  justifiable  cause,  shall  abandon  his  w'lie, 
or  separate  himself  from  her,  and  refuse  or  neglect  to  maintain 
and  provide  for  her ;'  and  in  this  case  she  left  his  house  and 
separated  herself  from  him.  Yet,  in  all  cases  where  a  husband 
either  actually  drives  a  wife  from  himself  and  his  house,  or  by 
his  cruel  and  abusive  treatment,  compels  her  to  leave  it  for  safety 
or  comfort,  it  is  an  abandonment  and  separation  by  him.  But 
whefe  the  wife  leaves  her  husband,  and  his  home,  and  goes  and 
continues  to  reside  elsewhere,  this  is  prima  facie  an  abandonment 
on  her  part,  and  the  burden  of  proof  is  upon  her  to  show  that 
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her  going  away  was  not  voluntary,  but  that  she  was  compelled  to 
go  by  his  treatment  or  command." 

Case:  Taylor  v.  Taylor,  73  N.  J.  Eq.  745  (Err.  and  App. 
1907). — "The  law  is  well  settled,  in  fact  it  is  statutory,  that  to  en- 
title a  wife  to  alimony  two  elements  must  concur — first,  the  hus- 
band must,  in  the  language  of  the  statute,  without  any  justifiable 
cause  abandon  his  wife,  or  separate  himself  from  her,  and  second, 
he  must  refuse  or  neglect  to  maintain  and  provide  for  her.  It 
is  well  settled  that  a  husband's  conduct  toward  his  wife  may  be 
such  as  to  justify  the  wife  in  separating  herself  from  him;  in 
such  case  the  separation,  having  been  occasioned  by  the  husband, 
will  be  treated  as  his  separating  himself  from  her.  The  condi- 
tions, other  than  adultery,  which  will  justify  the  wife  in  separat- 
ing herself  from  her  husband  are  those  which  our  statute  has  pro- 
vided as  sufficient  cause  to  entitle  the  court  to  grant  to  the  wife  a 
divorce  from  bed  and  board,  namely,  extreme  cruelty  on  the  part 
of  the  husband.  This  is  necessarily  so,  for  a  wife  cannot  be  justi- 
fied in  assuming  the  right  to  live  separate  from  her  husband  for 
causes  which  will  not  justify  this  court  in  granting  to  her  the 
right  to  live  separate  from  her  husband.  It  follows,  therefore, 
that  when  the  wife,  as  in  this  case,  separates  herself  from  her 
husband  and  claims  alimony  she  must  justify  that  separation  by 
proof  of  extreme  cruelty  upon  the  part  of  her  husband  to  the 
same  extent  as  she  would  be  compelled  to  prove  if  she  were  su- 
ing for  a  divorce  from  bed  and  board  on  the  ground  of  extreme 
cruelty.  Now  what  constituted  extreme  cruelty  on  the  part  of  the 
husband  sufficient  to  justify  a  divorce  a  mensa  et  thoro,  or  to 
justify  the  wife  in  a  suit  for  alimony  after  separating  herself 
from  him,  has  been  defined  by  our  courts  so  frequently  and  with 
such  accuracy  that  it  should  not  be  a  question  for  dispute.  I 
have  before  me  a  list  of  all,  or  nearly  all  of  the  cases  upon  that 
subject  [briefly  reviews  seven  N.  J.  cases  and  deduces  this  rule]. 
The  rule  in  this  State  may  be  considered  settled  as  follows :  That 
to  justify  a  wife  in  separating  herself  from  her  husband  physical 
violence  need  not  be  proved,  but  such  conduct  of  the  husband 
must  be  shown  as  will  reasonably  convince  the  court  that  her  life 
or  health  was  in  danger,  or  her  life  rendered  one  of  such  extreme 
discomfort  and  wretchedness  as  to  incapacitate  her  to  discharge 
the  duties  of  a  wife,  or  that  the  conduct  of  the  husband,  if  contin- 
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ued,  would  have  brought  about  these  conditions.  .  .  .  The 
second  element  necessary  in  the  procurement  of  alimony  is  the 
disposition  on  the  part  of  the  wife,  if  the  husband's  conduct  is 
such  as  to  permit  her  to  live  with  the  husband,  to  resume  the 
relations  of  husband  and  wife."  [Per  Cur.:  Concurring  in  the 
views  expressed  by  Vice-Chancellor  Learning,  so  far  as  they  re- 
late to  the  dismissing  of  the  bill.  The  Vice-Chancellor  also  says 
the  law  touching  the  husband's  right  to  a  decree  of  divorce 
against  his  wife,  for  her  desertion,  is  quite  as  accurately  defined — 
citing  cases,  etc.,  but  the  Court  of  Errors  and  Appeals  did  not  con- 
sider that  subject.] 

Case:  Dummer  v.  Dummer,  41  Atl.  150  (Err.  and  App.  1898). 
— "It  now  seems  to  have  become  the  settled  doctrine  of  the  Amer- 
ican courts  and  in  this  State  that,  in  order  to  justify  a  wife's  de- 
sertion of  her  husband,  he  must  have  been  guilty  of  such  a  course 
of  conduct  towards  her  as  would,  under  the  law,  entitle  her  to  a 
decree  of  separation  or  absolute  or  limited  divorce  against  him. 
Mr.  Bishop,  after  an  exhaustive  examination  of  the  authorities 
on  this  subject  both  in  England  and  in  this  country,  reaches  a 
conclusion  expressed  in  these  words :  'The  doctrine  most  favored 
in  our  American  courts,  not  in  every  instance  settled  in  a  way 
absolutely  excluding  the  criticism  that  it  is  dicta,  already  spoken 
of,  affirms  our  proposition  that  except  where  there  is  a  quasi  con- 
sent, acquiescence  or  estoppel,  only  the  ill  conduct  which  would 
authorize  a  judicial  separation  or  dissolution  will  justify  a  de- 
sertion.' I  Bish.  Mar.,  Div.  and  Sep.,  sec.  1753.  The  late  Vice- 
Chancellor  Van  Fleet,  in  Weigand  v.  Weigand,  41  N.  J.  Eq.  202, 
3  Atl.  699,  which  was  also  a  suit  for  alimony  by  the  wife  under 
this  statute,  discusses  this  doctrine  with  his  accustomed  vigor  and 
ability,  and  gives  it  his  approval.  The  syllabus  reads :  'Whenever 
a  husband  commits  a  matrimonial  oflfense  which  entitles  his  wife 
to  a  divorce,  he  does  that  which  justifies  his  wife  in  leaving  him,' 
In  the  course  of  his  opinion,  the  Vice-Chancellor  recites  the  com- 
mon law  rule,  of  which  this  doctrine  is  the  evident  outgrowth,  as 
follows:  'By  the  common  law,  if  a  husband  turn  his  wife  out 
of  doors,  or  by  cruel  treatment  or  immoral  conduct  compels  her  to 
leave  him,  he  sends  her  away  with  his  credit,  and  he  is  answer- 
able to  any  person  who  may  provide  her  with  suitable  support.' 
He  also  says :  'In  my  judgment,  the  statute  should  be  construed 
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to  give  a  wife  a  right  of  action  against  her  husband  whenever  she 
separates  from  him  under  such  circumstances  as  will  enable  a 
third  person  to  maintain  an  action  against  him  for  necessaries 
furnished  to  her.'  This  doctrine  is  also  very  clearly  enunciated 
by  Justice  Depue  in  his  opinion  in  Vusler  v.  Cox,  53  N.  J.  Law, 
516,  22  Atl.  347,  accompanied  by  an  ample  citation  of  the  cases." 
[As  to  constructive  desertion,  see  Suydam  v.  Suydam,  80  Atl. 
1057  (Chan.  191 1 )  ;  Ibid  p.  1059,  which  says:  "Because  a  wife 
vvrho  leaves  her  husband  does  so  at  her  peril  and  assumes  the 
"burden  of  making  the  desertion  constructively  his  by  establishing 
his  guilt  by  clear  and  satisfactory  proof"]. 

151.  A  husband  abandons  his  zvife  zvhen  he  refuses  to  receive 
her,  although  she  abandoned  him  zcnthout  any  justifiable 
cause. 

Case:  Parker  v.  Parker,  57  N.  J.  Eq.  578  (Chan.  1898).— "And 
■even  if  she  without  justification  leave  him,  but  seeks  to  return  to 
him,  and  he  refuses  to  receive  her,  this  is  such  abandonment  by 
him  as  to  justify  the  enforcement  of  the  statute,  although  the 
husband  does  give  her  partial  support.  Cory  v.  Cory,  3  Stock. 
402 ;  Anshutz  v.  Anshutz,  i  C.  E.  Gr.  165." 

Case:  Van  Arsdalen  v.  Van  Arsdalen,  30  N.  J.  Eq.  365  (Chan. 
1879). — "Whatever  may  have  been  the  scenes  and  contentions 
and  the  cause  of  them  before  the  defendant  left  the  Codwise 
Avenue  house,  it  is  proved  that,  on  the  20th  of  June,  1877,  the 
occasion  before  referred  to,  the  complainant  went  to  him  and 
asked  him  to  take  her  back  into  his  house  and  support  her,  she 
then  promising  to  do  her  whole  duty  as  a  wife  towards  him;  and 
he  then  positively  denied  her  request,  and  refused  to  receive  her, 
alleging  that,  by  reason  of  her  physical  defects  and  her  consequent 
incapacity  for  matrimony,  he  did  not  want  her  and  would  not 
have  her.  From  that  time  he  must  be  regarded  as  having  aban- 
doned her  and  refused  to  provide  support  for  her." 

Case:  Moores  v.  Moores,  16  N.  J.  Eq.  281  (Chan.  1863).— "In 
Butler  V.  Butler,  i  Parsons'  Sel.  Cas.  335,  .  .  .  the  court 
said :  .  .  .  'But  when  such  separation  has  been  the  result  of 
mutual  arrangements,  and  these  clearly  established  in  proof,  then 
each  is  in  equal  fault  in  this  particular,  and  neither  can  claim  a 
legal  right  against  the  other,  in  consequence  of  an  act  in  which 
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he  or  she  has  been  an  equal  participant.  Such  assent  or  acquies-r 
cence,  however,  are  revocable  acts;  and  if  either  party  persists  in 
a  state  of  separation  after  such  revocation,  he  or  she  thenceforth 
occupies  the  position  of  a  party  quitting  cohabitation  on  his  or  her 
own  motion.'  " 

1^2.  The  court  may  increase  maintenance  temporarily  permitted 
by  a  husband  for  his  zvifc. 

Case:  O'Brien  v.  O'Brien,  49  N.  J.  Eq.  438  (Chan.  1892). — 
"The  question  then  resolves  itself  into  two — first,  is  the  mere  per- 
mitting his  wife,  under  the  circumstances,  to  collect  the  rents 
before  mentioned,  and  to  occupy  the  house,  maintaining  and  pro- 
viding for  her?  And,  in  the  second  place,  is  the  amount  which 
he  permits  her  to  take  sufficient  for  that  purpose?  With  regard 
to  the  first  question,  I  do  not  find  it  necessary  to  determine  it, 
since  I  have  come  to  the  conclusion,  for  reasons  to  be  stated  pres- 
ently, that  the  second  question  must  be  resolved  in  favor  of  the 
complainant.  It  was  argued  by  the  counsel  of  the  defendant 
that  if  there  was  such  a  provision  made  by  the  husband  as  would 
enable  the  wife  to  live  in  decency,  this  court  would  not  examine 
into  the  question  of  its  sufficiency  in  the  same  manner  and  upon 
the  same  basis  that  it  would  if  no  provision  whatever  had  been 
made  by  the  husband.  I  cannot  adopt  this  view.  The  sense  in 
which  the  legislature  used  the  words  'refuse  or  neglect  to  main- 
lain  and  provide  for  her,'  is  shown  by  what  immediately  follows 
where  this  court  is  given  power  to  order  such  suitable  support 
and  maintenance  as  the  nature  of  the  case  and  the  circumstances 
of  the  party  render  suitable  and  proper  in  the  opinion  of  the 
court.  It  seems  clear  enough  that  it  is  the  duty  of  the  court, 
under  circumstances  like  the  present,  to  determine  whether  the 
amount  already  provided  by  the  husband  for  the  wife  is  such  as 
the  nature  of  the  case  and  the  circumstances  of  the  parties  render 
suitable  and  proper." 

1^20.  A  wife  ivho  receives  support,  under  the  Disorderly  act, 
from  her  husband,  cannot,  zvhile  the  order  for  said  support 
is  in  force  and  being  obeyed,  apply  for  maintenance  under 
the  Divorce  act. 

Case:  Roarke  v.  Roarke,  75  Atl.  762  (Chan.  1910). — "The 
question  presented  on  this  record  is:  Does  the  adjudication  of  the 
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police  justice  of  Rahway  that  the  defendant  is  a  deserter  of  his 
family,  and  the  requiring  him  to  pay  $5  a  week  for  the  support 
of  his  wife  and  child,  preclude  an  application  to  this  court  for 
maintenance  under  the  statute  while  the  adjudication  of  the  police 
justice  is  still  in  force  and  heing  obeyed?  This  question,  to  my 
mind,  must  be  answered  in  the  affirmative.  .  .  .  To  give  the 
court  jurisdiction  to  decree  such  support  as  the  wife  seeks  in  this 
case,  there  must  be  not  only  an  abandonment  of  the  wife  by  the 
husband,  but  also  neglect  or  refusal  to  support  her.  Both  con- 
ditions must  exist  to  give  jurisdiction.  Margarum  v.  Margarum, 
57  N.  J.  Eq.  249,  41  Atl.  357.  Now,  how  can  it  be  said  that  the 
husband  neglects  or  refuses  to  support  his  family,  when,  as  a 
matter  of  fact,  he  is  paying  for  their  support  such  sums  as  were 
adjudged  against  him  by  a  magistrate,  upon  proceedings  insti- 
tuted by  his  wife,  the  present  complainant.  The  two  remedies, 
that  under  the  Disorderly  act  and  that  under  the  Divorce  act, 
are  for  one  and  the  same  thing,  namely,  support  for  a  wife,  or 
wife  and  family,  as  the  case  may  be,  against  a  deserting  husband 
who  neglects  and  refuses  to  perform  his  duty  to  maintain  his 
family.  As  a  party  may  waive  the  remedy  given  by  statute  and 
resort  to  his  common-law  remedy  (Coxe  v.  Robbins,  9  N.  J.  Law 
384),  so  a  party  may  undoubtedly  waive  one  statutory  remedy 
re  Walsh's  estate,  Id.  563.  .  .  .  The  Justice's  adjudication  is 
suit  is  brought  in  equity,  and  one  is  pending  for  the  same  cause  in 
a  court  of  law,  the  defendant  may  put  the  complainant  to  his 
election  whether  he  will  proceed  at  law  or  in  equity,  if  the  remedy 
at  law  is  coextensive  and  equally  beneficial  with  the  remedy  in 
equity.  Way  v.  Bragan,  16  N.  J.  Eq.  213,  217,  84  Am.  Dec.  147. 
In  the  case  at  bar,  the  election  has  been  made  in  favor  of  the 
action  at  law,  and,  the  complainant  having  proceeded  to  a  finality 
in  the  action  before  the  justice,  before  preferring  the  application 
in  this  court,  she  must  certainly  be  held  thereby  to  have  elected  to 
stand  upon  the  legal  remedy.  .  .  .  The  court  made  such  an 
award  as  in  its  judgment  was  suitable  and  proper.  In  the  case 
at  bar,  the  defendant  has  obligated  himself  by  bond,  w^ith  surety, 
to  pay  the  award  made  by  the  justice  in  the  proceedings  instituted 
by  the  wife.  I  repeat:  She  has  made  her  election.  There  is 
another  defense  to  the  complainant's  present  application,  and  that 
is  that  the  matter  is  7'cs  adjudicata.     See  the  recent  cases  in  our 
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Court  of  Errors  and  Appeals  of  Stein  v.  Cufif,  74  Atl.  517,  and  In 
re  Walsh's  estate,  Id.  563.  .  .  .  The  justice's  adjudication  is 
operative  for  one  year  from  its  date  (P.  L.  1898,  supra,  sec.  23), 
and  will  expire  by  limitation  within  the  next  five  months.  At 
that  time,  if  the  situation  and  status  of  the  parties  are  the  same, 
the  complainant  would  be  at  liberty  either  to  prosecute  the  de- 
fendant dc  novo  before  the  justice,  or  resort  to  this  court  for  the 
remedy  given  by  the  Divorce  act  (P.  L.  1907,  supra)."  [P.  474, 
sec.  26]. 

/5J.  A  zvife  may  put  an  end  to  articles  of  separation  whenever 
she  pleases  to  do  so.  A  husband  must  maintain  his  wife 
until  legally  diiwrced,  or  until  she  voluntarily  separates 
herself  from  him,  or  until  he  can  prove  her  adultery  or  ex- 
treme cruelty.  When  a  zvife  has  sufficient  property  of  her 
oivn,  no  allozvance  for  maintenance  zmll  he  made  to  her. 

Case:  Miller  v.  Miller,  i  N.  J.  Eq.  389  (Chan.  1831).— "In  the 
before  mentioned  case  of  Meloney  v.  Meloney,  ,[not  found],  the 
Chancellor  ,  .  .  further  observes,  that  the  complainant,  in  his 
opinion,  had  a  right  to  put  an  end  to  that  agreement  whenever  she 
pleased,  and  to  call  on  her  husband  for  the  fulfillment  of  his  mari- 
tal obligations.' '' 

Case:  Bradbury  v.  Bradbury,  74  Atl.  150  (Chan.  1909). — "The 
law  is,  as  I  understand  it,  that,  to  justify  an  abandonment  of  a 
wife  and  also  refusal  to  support  her,  the  husband  must  show  the 
wife  to  have  been  guilty  of  a  matrimonial  offense  such  as  will 
entitle  him  to  a  divorce.  .  .  .  But  now,  adultery,  if  pleaded 
and  proved,  is  a  good  defence  to  a  bill  for  maintenance  without  a 
divorce  being  procured.  Maas  v.  Maas,  34  N.  J.  Eq.  113;  Per- 
kins V.  Perkins,  59  N.  J.  Eq.  515,  526,  46  Atl.  173." 

Case:  Howey  v.  Howey,  78  Atl.  697  (Err.  and  App.  1910). — 
"Neither  a  husband  nor  a  wife  is  obliged  to  live  with  the  other 
when  the  other  has  either  committed  adultery  or  has  by  wrong- 
ful conduct  brought  himself  or  herself  within  the  statutory  mean- 
ing of  extreme  cruelty  toward  the  other.  Those  conditions  justi- 
fy either  spouse  in  separating  himself  or  herself  from  the  other, 
and  as  I  read  the  decisions  of  the  Court  of  Errors  and  Appeals 
no  other  conditions  operate  as  a  justification.  The  alimony  act 
says  that  if  a  husband  shall  desert  his  wife  without  justifiable 
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cause  and  fail  to  support  her  it  sliall  be  the  duty  of  the  Court  of 
Chancery  to  award  her  ahmony  during  such  period  as  the  deser- 
tion continues.  2  Gen.  Stat.  1895,  p.  1270,  sec.  20.  The  justifi- 
able cause  or  causes  are  the  causes  to  which  I  have  referred." 

Case:  Cory  v.  Cory,  11  N.  J.  Eq.  401  (Chan.  1857). — "In  look- 
ing at  past  authorities  and  judicial  decisions  in  reference  to  mari- 
tal rights,  we  must  not  forget  that  the  reasons  upon  which  very 
many  of  them  are  founded  no  longer  exist,  in  consequence  of  the 
entire  change  which  has  been  made  by  statute  in  the  relationship 
existing  between  man  and  wife.  Those  obligations  and  duties 
due  from  the  husband  to  the  wife,  derived  alone  from  the  fact 
that  the  law  gave  all  the  property  of  the  wife  to  the  husband,  no 
longer  exist.  The  common  law  made  it  the  duty  of  the  husband 
to  maintain  his  wife,  partly  because  the  law  gave  to  him  her  for- 
tune. The  same  inducements  do  not  now  exist,  as  formerly,  for 
the  court  of  equity  to  extend  its  jurisdiction  for  the  protection 
of  the  wife  as  to  mere  maintenance." 

Case:  Westerfield  v.  Westerfield,  36  N.  J.  Eq.  197  (Chan. 
1882). — "An  application  for  alimony  pendente  lite  stands  now 
solely  on  the  ground  of  necessity.  Originally  such  allowances  were 
made,  in  divorce  suits,  almost  as  a  matter  of  course.  At 
common  law,  by  the  marriage  contract,  the  husband  ac- 
quired complete  control  over  all  property  owned  by  his 
wife  at  the  time  of  the  marriage,  or  which  she  might 
acquire  during  coverture.  In  such  a  state  of  affairs, 
unless  the  court  required  the  husband  to  support  his  wife, 
and  to  furnish  her  with  the  means  of  prosecuting  her  suit  or  de- 
fending his,  she  would  be  left,  during  the  litigation,  both  destitute 
and  defenceless.  She  was,  therefore,  in  almost  all  cases  regarded 
as  a  priviliged  suitor,  who  had  a  right  to  call  upon  her  adversary 
for  both  support  and  the  means  required  to  carry  on  the  litigation 
on  her  part.  But  she  now  occupies  a  much  higher  position  in  re- 
spect to  property  rights.  She  may  now  acquire  and  hold  property 
as  if  she  were  a  single  woman,  and  may  bind  herself,  by  contract, 
in  the  same  manner  and  to  the  same  extent  that  she  could  if  she 
were  unmarried,  except  she  is  not  qualified  to  enter  into  a  con- 
tract of  suretyship.  The  reason  upon  which  the  old  law  was 
founded  no  longer  exists,  and  when  the  reason  of  the  law  ceases, 
the   law   itself   ceases.      Cessante   rationc   legis,   ccssat   ipsa   lex. 
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Chancellor  Williamson,  in  Marker  v.  Marker,  3  Stock.  256  .  .  . 
says  .  .  . :  "When  the  wife  is  a  suitor  in  court,  the  question  will  be, 
whether  she  has  property  independent  of  her  husband,  and  the 
court  will  exercise  its  discretion  in  the  allowance  of  alimony  and 
costs,  having  reference  to  the  respective  pecuniary  circumstances 
of  the  husband  and  wife'.  .  .  .  And  Judge  Rapallo,  in  deliv- 
ering the  judgment  of  the  Court  of  Appeals  of  New  York  in  a 
recent  case,  says:  'If  the  wife  has  sufficient  means  of  her  own, 
temporary  alimony  is  not  allowable.  .  .  .  The  fact  that  a 
wife  is  destitute  of  means  to  carry  on  her  suit  and  to  support  her- 
self during  its  pendency,  is  as  essential  as  any  other  fact,  to  au- 
thorize the  court  to  award  temporary  alimony.  This  is  not  a  mat- 
ter of  discretion,  but  a  settled  principle  of  equity.'  Collins  v.  Col- 
lins, 80  N.  Y.  I." 

Case:  Suydam  v.  Suydam,  80  Atl.  1058  (Chan.  191 1). — "If, 
however,  she  has  sufficient  property  of  her  own,  no  allowance  will 
be  made.  Marker  v.  Marker,  11  N.  J.  Eq.  256;  Westerfield  v. 
Westerfield,  36  N.  J.  Eq.  195." 

7550.     Mutual  agreement  to  live  separate  nullifies  allegation  of 
''without  justifiable  cause/' 

Case:  Patton  v.  Patton,  58  Atl.  1019  (Chan.  1904). — "The  leg- 
islative provision  on  the  subject  is  now  contained  in  section  20  of 
the  divorce  act  of  1902,  Laws  1902,  p.  508,  c.  157.  This  case  does 
not  come  within  the  statute,  for,  while  there  is  a  separation  of 
the  parties  and  the  husband's  neglect  to  maintain  and  provide  for 
his  wife,  it  is  not  shown  that  the  separation  was  without  justifi- 
able cause.  On  the  contrary,  complainant  shows  that  she  agreed 
to  the  husband  separating  himself  from  her,  and  she  has  never  re- 
pudiated that  agreement.  If  complainant  had  demanded  of  her 
husband  a  resumption  of  the  marital  relation,  he  would  not  have 
been  justified  in  refusing.  The  agreement  of  separation  could  not 
be  relied  on  by  him  for  a  denial  of  her  rights.  Upon  such  a  de- 
mand being  made  and  denied,  the  separation  would  cease  to  be 
justifiable.    But  that  is  not  the  case  made  by  the  bill  and  proofs." 
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Jj4.  When  a  husband  zvho  has  received  a  valuable  consideration 
from  his  zvife  in  the  separation  settlement  offers  to  resume 
the  marital  relations,  he  must  fulfill  said  agreement  until 
he  returns  said  consideration  to  her. 

Case:  Buttlar  v.  Buttlar,  57  N.  J.  Eq.  659  (Err.  and  App. 
1898). — "But  even  if  the  evidence  had  clearly  shown  the  com- 
munication of  a  bona  fide  offer  at  any  time  from  the  defendant  to 
the  complainant  to  resume  marital  relations  with  her,  her  right  to 
recover  in  this  suit  the  arrears  of  payments  due  under  this  agree- 
ment would  not  have  been  affected.  The  consideration  of  the  con- 
tract having  passed  to  the  husband  he  could  not,  while  still  retain- 
ing it,  and  without  offering  to  restore  it,  at  will  relieve  himself 
from  the  obligations  assumed  by  him.  Such  attempt  stands  op- 
posed to  every  principle  of  mutuality  entrenched  in  the  law  of 
contracts." 

755.  A  hard  bargain  is  no  defence  to  the  enforcement  of  a  fair 
separation  agreement. 

Case:  Vandergrift  v.  Vandergrift,  63  N.  J.  Eq.  125  (Chan. 
1902). — "The  defendant  set  up  the  defence  of  a  hard  bargain, 
and  objects  that  a  court  of  equity  will  not  specifically  enforce  such 
a  contract.  Such  a  defence  was  rejected  by  the  Court  of  Appeals 
in  Buttlar  v.  Buttlar,  12  Dick.  Ch.  Rep.  645,  where  the  wife 
sought  to  enforce  a  like  contract  for  her  support.  In  the  present 
case  defendant,  by  his  answer,  admits  facts  which  show  that  the 
contract,  when  made,  was  neither  hard  nor  unconscionable  in  the 
obligations  it  imposed  upon  the  husband.  He  seeks  to  avoid  it  by 
showing,  that  after  the  making  of  the  contract  and  performance 
of  it  for  several  years,  he  has,  because  of  business  competition 
and  misfortune,  become  financially  incapable  of  continuing  its 
performance.  The  offer  was  overruled  as  no  defence.  Follow- 
ing the  rule  laid  down  in  the  Aspinwall  Case  [4  Dick.  Ch.  304, 
Err.  and  App.  1892],  I  will  advise  a  decree  in  favor  of  the  com- 
plainant." 
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1^6.  When  a  zvidozv  has  fulfilled  the  terms  of  an  invalid  separa- 
tion agreement,  under  ivhich  her  husband  has  placed  money 
in  trustees'  hands  for  her  exclusive  use  and  disposition, 
she  can  bequeath  the  same;  except  zvhere  lands  are  to  pass, 
these  agreements  and  provisions  may  be  made  by  parol  or 
by  writing  without  seal. 

Case:  Emery  v.  Neighbour,  7  N.  J.  L.  145  (Sup.  Ct.  1824). — 
"The  material  facts  are 'That  JohnFlock  and  Else  his  wife  entered 
into  an  agreement  to  live  separately ;  that  the  husband  agreed  to 
pay  into  the  hands  of  the  defendants,  as  trustees,  the  sum  of 
$1900  for  the  sole,  separate  and  exclusive  use  of  the  wife,  towards 
her  support  and  maintenance,  and  to  be  subject  to  her  sole  order 
and  disposition ;  that  the  wife  agreed  to  accept  of  this  sum  in 
full  satisfaction  of  her  support  and  maintenance,  and  all  alimony 
during  the  coverture,  and  that  the  said  trustees,  upon  receipt  of 
the  money,  should  indemnify  the  husband  against  the  contracts, 
support  and  maintenance  of  the  wife.  That  this  agreement  was 
reduced  to  writing,  and  signed  and  sealed  by  Flock  and  his  wife, 
but  not  by  the  trustees ;  but  that  the  money  was  paid,  notwith- 
standing, into  the  hands  of  the  trustees,  for  the  purposes  ex- 
pressed in  said  writing;  that,  in  pursuance  of  this  agreement,  the 
said  husband  and  wife  did  live  separately  during  the  lifetime  of 
the  wife ;  that  the  said  trustees,  during  that  time,  did  support  her 
with  the  interest  of  the  said  money  thus  placed  in  their  hands ; 
that  she  made  a  testamentary  disposition  of  the  principal  sum,  and 
died;  and  that  the  plaintiff  is  her  administrator,  with  this  testa- 
mentary paper  annexed.'  .  .  .  It  is  perfectly  lawful  upon 
the  strictest  principles  of  the  common  law,  for  baron  and  femme 
to  live  separately  by  mutual  consent.  Their  doing  so  is  but  the 
voluntary  relinquishment  of  their  conjugal  rights  in  which  none 
can  have  any  interest  but  themselves,  and  which  society  itself  has 
no  power  to  compel  them  either  to  retain  or  to  exercise.  It  is 
lawful,  too,  nay  indeed,  it  is  more  than  lawful,  it  is  the  duty  of  the 
baron,  during  such  voluntary  separation,  to  make  provision  for 
the  support  and  maintenance  of  the  femme,  and  if  he  should  re- 
fuse to  do  so,  he  would  be  liable,  in  the  law,  to  all  her  contracts 
for  things  necessary  to  maintain  her  in  style  suitable  to  her  sta- 
tion and  condition  in  life.  He  may  go  still  farther,  and  in  most 
cases  he  ought  to  go  still  farther,  and,  in  consideration  of  her  re- 
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linquishment  of  her  conjugal  rights,  he  may  place  money  or  lands 
or  both,  in  the  hands  of  trustees,  for  her  separate  use,  and  may 
authorize  her  to  enjoy  the  same,  not  only  during  her  life,  but  also, 
by  will,  to  dispose  of  them  after  her  death.  And  such  disposition 
will  be  available  in  the  law,  in  nature  of  a  testament ;  and,  unless 
when  lands  are  to  pass,  all  these  voluntary  separations,  agree- 
ments, and  provisions  may  be  made  by  parol,  or  by  writing  with- 
out seal,  as  well  as  by  deed,  and  will  have  precisely  the  same  ef- 
fect in  either  way.  .  .  .  Now  that  the  article,  or  instrument 
of  writing  set  forth  in  this  case  does  not  operate  as  a  covenant,  is 
of  no  moment  in  this  controversy.  The  action  is  not  founded 
upon  it,  the  defendants  are  not  parties  to  it,  nor  called  to  answer 
it,  as  such.  It  is,  however,  a  writing  containing  an  agreement  be- 
tween baron  and  fcmme  to  live  separately ;  and  it  is  admitted,  in 
the  case,  that  upon  this  agreement  (whether  binding  as  a  covenant 
or  not)  they  did  separate,  and  live  separately,  until  the  death  of 
the  femme.  It  is  admitted  also,  that,  upon  the  same  agreement, 
the  baron  did  pay  to  the  defendants,  as  trustees,  the  sum  of 
$1875,  ^or  and  upon  the  trust  therein  expressed;  that  the  said 
defendants  received  it  upon  that  trust ;  paid  to  the  femme  the  in- 
terest thereof,  annually,  during  her  life,  and  that  the  principal 
still  remains  in  their  hands.  Now  whether  the  writing  be  binding, 
as  a  covenant,  between  the  baron  and  fcmme,  or  not  binding,  can- 
not at  all  alter  their  condition.  No  position  can  possibly  be  more 
clear  than  that  they  are  liable  to  pay  over  the  money  to  somebody ; 
the  only  question  is,  to  whom  ?  The  plaintiff  claims  to  have  law- 
ful right  under  the  will  of  the  femme,  and  has  brought  his  action 
accordingly.  .  .  .  Whether  the  femme,  therefore,  in  this  case, 
had  the  power  of  making  a  disposition  in  the  nature  of  a  testa- 
ment, and  especially  a  disposition  of  this  money,  to  take  effect  af- 
ter her  death,  is  the  real  question  in  this  case,  and  is  properly  be- 
fore this  court.  ...  It  seems,  therefore,  I  think,  to  be  set- 
tled beyond  controversy,  that  the  placing  of  money  or  personal 
property  in  the  hands  of  trustees,  for  the  sole  and  separate  use  of 
a  femme  covert,  whether  it  be  done  by  the  baron  or  by  a  stranger^ 
and  whether  before  or  after  marriage,  necessarily,  and  without 
express  words  to  that  effect,  carries  with  it  the  power  of  a  testa- 
mentary disposition.  And,  upon  this  view  of  the  case,  I  think 
there  must  be  judgment  for  the  plaintiff." 
14 
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i^'j.  A  zdfe  can  herself  sue  in  equity  where  there  is  no  covenant 
in  the  separation  agreement  to  pay  the  trustee  the  agreed 
support  money. 

Case:  Mockbridge  v.  Mockbridge,  62  N.  J.  Eq.  571  (Chan. 
1901). — "Nor  does  the  fact  that  a  trustee  is  also  a  party  to  the 
articles  of  separation  strip  a  court  of  equity  of  its  jurisdiction. 
A  trustee  was  a  party  to  the  articles  under  consideration  in  Aspin- 
wall  V.  Aspinwall,  supra.  [4  Dick.  Ch.  302,  Err.  and  App.  1892.] 
In  the  present  articles  there  is  no  covenant  to  pay  the  sum  named 
for  the  support  of  the  wife  to  the  trustee.  The  wife  is  the  bene- 
ficiary, and  her  right  to  sue  in  equity  is  complete." 

1^8.  Separation  articles  can,  even  after  divorce,  be  enforced  in 
equity  only. 

Case:  Buttlar  v.  Buttlar,  71  N.  J.  Eq.  674  (Chan.  1906). — 
"Notwithstanding  the  fact  that  the  parties  are  no  longer  husband 
and  wife,  it  was  proper  to  bring  this  suit  in  equity,  and  not  at  law. 
This  is  so  because  equity  has  exclusive  jurisdiction  of  contracts 
entered  into  between  husband  and  wife.  It  is  not  the  incapacity 
of  one  spouse  to  sue  the  other  at  law  which  is  controlling,  but 
their  incapacity  at  law  to  make  a  contract.  At  law  agreements 
between  husband  and  wife  are  void,  but  in  equity  they  will  be 
recognized,  and  will  be  enforced  if  fair  and  fairly  obtained. 
Wood  v.  Chetwood,  44  N.  J.  Eq.  64  (Vice-Chancellor  Van  Fleet, 
1888)  ;  affirmed,  45  N.  J.  Eq.  369;  Demarest  v.  Terhune,  62  N.  J. 
Eq.  663  (at  p.  666)    (Vice-Chancellor  Stevenson,  1901)." 

i^p.  The  statute  is  in  the  disjunctive;  it  is  refusal  or  neglect  to 
provide  for  the  wife. 

•  Case:  ElHott  v.  Elliott,  48  N.  J.  Eq.  235  (Chan.  1891)..— "The 
statute,  however,  is  in  the  disjunctive  ;  it  is  'refusal  or  neglect'  and 
it  is  undeniable  that  there  has  been  a  neglect  on  his  part  to  provide 
for  his  wife." 

160.  An  unconditional  deed  in  settlement  of  a  suit  for  mainten- 
ance zvill  not  he  set  aside  for  the  subsequent  adultery  of 
the  wife. 

Case:  Dixon  v.  Dixon,  23  N.  J.  Eq.  316  (Chan.  1873).— "The 
bill  is  to  set  aside  a  conveyance  made  to  J.  Dixon,  Jr.,  as  trustee 
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for  Annie  Dixon,  the  complainant's  wife.  The  conveyance  was 
of  the  undivided  half  of  a  house  and  lot,  and  was  given  in  settle- 
ment of  a  suit  in  this  court  by  Mrs.  Dixon  against  her  husband, 
for  maintenance.  .  .  .  But  a  deed  or  settlement  of  this  kind, 
if  good  at  its  execution  and  delivery,  will  not  be  set  aside  for 
adultery  or  any  misconduct  of  the  wife  afterwards."  [Cites 
seven  cases,  none  in  N.  J.] 

Same  Case:  24  N.  J.  Eq.  135  (Chan.  1873). — "The  deed  in 
this  case  is  unqualified  in  terms,  and  empowered  the  trustee  at 
any  time,  upon  the  wife's  written  request,  to  convey  to  her,  or  any 
person  she  might  appoint.  It  must  be  construed  most  strongly 
against  the  grantor,  and  no  conditions  of  good  behavior  on  the 
part  of  the  wife,  however  wise  and  just  their  insertion  in  the  deed 
might  have  been  when  the  deed  was  made,  can  now  be  inserted  or 
appended  by  the  court." 


CHAPTER  XXVII 
Marriage 

161.  Forbidden  by  statute  on  account  of  blood. 

162.  A  contract  of  marriage  made  in  words  of  the  present  tense  is  a 
valid  marriage.  No  witness  need  be  present,  and  no  particular 
ceremony  is  necessary. 

163.  The  two  essentials  of  a  valid  marriage  are  capacity  and  consent 
Marriage  is  a  civil  contract.  Cohabitation  and  reputation  do  not 
constitute  marriage,  but  may  justify  a  presumption  of  marriage. 
After  actual  marriage  shown,  whether  legal  or  illegal,  subsequent 
cohabitation  and  reputation  as  husband  and  wife  must  necessarily 
be  referred  to  such  marriage  and  constitute  no  presumptive  evi- 
dence of  a  later  marriage. 

164.  When  parties  intend  to  marry  and  live  together  as  husband  and  wife, 
but  some  unknown  impediment,  subsequently  removed,  exists,  on 
proof  that  the  same  intent  exists,  their  relations  are  lawful.  Per 
contra :  When  the  original  intention  was  to  live  in  adultery,  the 
abandonment  of  that  purpose  and  the  execution  of  a  new  one  must 
be  proved. 

165.  A  marriage  valid  where  entered  into  is  valid  in  New  Jersey. 

166.  Ceremonial  marriage. 

j6i.     Forbidden  by  statute  on  account  of  blood. 

Statute:  Com.  St.  p.  3217,  sec.  i. — "A  man  shall  not  marry- 
any  of  his  ancestors  or  descendants,  or  his  sister,  or  the  daughter 
of  his  brother  or  sister,  or  the  sister  of  his  father  or  mother, 
whether  such  collateral  kindred  be  of  the  whole  or  half  blood.  A 
woman  shall  not  marry  any  of  her  ancestors  or  descendants,  or 
her  brother,  or  the  son  of  her  brother  or  sister,  or  the  brother  of 
her  father  or  mother,  whether  such  collateral  kindred  be  of  the 
whole  or  half  blood.  A  marriage  in  violation  of  any  of  the  fore- 
going provisions  shall  be  absolutely  void." 

162.     A  contract  of  marriage  made  in  words  of  the  present  tense 

is  a  valid  marriage.    No  ivitness  need  be  present  and  no 

particular  ceremony  is  necessary. 

Case:  Atlantic  City  R.  R.  Co.  v.  Goodin,  62  N.  J.  L.  400  (Err. 

and  App.  1898). — "In  the  \"oorhees  case  (i  Dick.  Ch.  411)  Vice- 

Chancellor  \*an  Fleet  concedes  that  a  contract  of  marriage  made 
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per  verba  de  preosenti  amounts  to  an  actual  marriage  and  is  valid, 
and  in  the  case  of  Stevens  v.  Stephens,  11  Dick.  Ch.  Rep.  488, 
Vice-Chancellor  Pitney  declares  the  law  on  the  subject  to  the 
same  effect,  citing  abundant  authority.  Dr.  Bishop  makes  it  quite 
plain  that  in  this  country,  in  the  absence  of  prohibitive  legisla- 
tion, no  more  is  required  to  constitute  a  legal  marriage  than  that 
the  man  shall  declare  in  words  of  the  present  tense  that  the  wo- 
man is  his  wife  and  that  the  woman  shall  assent.  No  witness  need 
be  present  and  no  particular  ceremony  is  necessary.  Bish.  Mar., 
D.  &  S.,  Chs.  XIV.,  XV.,  especially  sections  299  and  313.  The 
effect  of  a  recent  statute  of  this  State  applicable  only  to  non-resi- 
dents (Pamph.  L.  1897,  p.  378)  need  not  now  be  considered.  The 
plaintiff  by  her  own  testimony  made  a  prima  facie  case  of  such  a 
marriage  contract  made  directly  after  the  first  wife's  death.  True, 
no  witness  was  present,  but  there  was  not  the  slightest  reason  to 
doubt  the  plaintiff's  story  and  every  reason  to  believe  it.  It  had 
corroboration  in  the  testimony  of  a  niece  of  the  plaintiff,  to  whom 
Goodin  had  said  in  1892  or  1893,  after  the  first  wife's  death, 
*Your  aunt  now  is  my  lawful  wife.'  " 

Jdj.  The  tzi'o  essentials  of  a  valid  marriage  are  capacity  and 
consent.  Marriage  is  a  civil  contract.  Cohabitation  and 
reputation  do  not  constitute  marriage,  but  may  justify  a 
presumption  of  marriage.  After  actual  marriage  shown, 
whether  legal  or  illegal,  subsequent  cohabitation  and  repu- 
tation as  husband  and  wife  must  necessarily  be  referred  to 
such  marriage  and  constitute  no  presumption  of  a  later 
marriage. 

Case:  Voorhees  v.  Voorhees,  46"  N.  J.  Eq.  413  (Chan.  1890). 
— "The  two  essentials  of  a  valid  marriage  are  capacity  and  con- 
sent. Abraham,  when  he  attempted  to  contract  a  second  mar- 
riage, was  already  the  husband  of  one  wife,  and  so  could  not.  for 
want  of  capacity,  become  the  husband  of  another  woman.  This 
was  not  disputed  on  the  argument.  But  it  was  insisted  that,  in- 
asmuch as  it  appeared  by  the  proofs  that  Abraham  and  the  wo- 
man whom  he  attempted  to  marry  in  1867  lived  together  as  hus- 
band and  wife,  and  held  themselves  out  to  their  friends  and  ac- 
quaintances as  standing  in  that  relation  to  each  other,  for  several 
years  after  Camilla  had  procured  a  divorce,  it  is  the  duty  of  the 
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court  to  presume  that  Abraham  and  the  other  woman  made  a  con- 
tract of  marriage  subsequent  to  the  divorce.  There  can  be  no 
doubt  that  cohabitation  and  reputation  will,  under  some  circum- 
stances, justify  a  presumption  of  marriage.  They  do  not  consti- 
tute marriage,  but  may,  in  a  case  where  no  actual  marriage,  legal 
or  illegal,  is  shown,  and  where  nothing  appears  in  the  conduct  of 
the  parties  to  indicate  that  their  relations  were  illicit,  rather  than 
matrimonial,  justify  the  court  in  presuming  that  the  parties  orig- 
inally came  together  under  mutual  promises  to  take  each  other  for 
husband  and  wife  during  their  joint  lives.  Marriage  is  a  civil 
contract,  and  no  ceremonial  is  indispensably  requisite  to  its  crea- 
tion. A  contract  of  marriage  made  per  verba  de  prcesenti 
amounts  to  an  actual  marriage,  and  is  valid.  O'Gara  v.  Eisenlohr, 
38  N.  Y.,  296,  298.  But  the  law  never  indulges  in  presumptions 
contrary  to  what  the  fact  is  shown  to  be  .  .  .  and,  as  I  un- 
derstand the  charge  of  Chief  Justice  Ewing  to  the  jury,  in  Pear- 
son V.  Howey,  6  Halst.  12,  he  was  of  the  opinion  that  where  an 
actual  marriage  is  shown,  even  if  it  was  illegal,  the  subsequent  co- 
habitation and  reputation  of  the  parties  must  be  regarded  as  hav- 
ing their  origin  in  such  marriage,  and  will  not  justify  a  presump- 
tion that  the  parties  contracted  a  subsequent  marriage  at  a  later 
date." 

Affirmed:  Collins  v.  Voorhees,  47  N.  J.  Eq.  556  (Err.  and 
App.  1890). — "But  another  question  arose.  It  appeared  that 
after  this  second  marriage  the  first  wife  obtained  a  divorce  from 
her  husband,  and  that  subsequently  to  that  occurrence  Voorhees 
cohabited  with  his  so-called  second  wife,  and  treated  her  before 
the  world  as  though  he  were  married  to  her.  And  it  was  urged 
that  such  cohabitation  formed  the  basis  of  an  inference  that  there 
had  been  an  interchange  of  consent  to  marriage  after  the  dissolu- 
tion of  the  first  marriage.  This  inference  was  rejected  by  this 
court  on  two  grounds.  First,  that  an  interchange  of  consent  was 
not  to  be  deduced  from  cohabitation  accompanied  with  matri- 
monial habit  and  repute,  in  a  case  wherein  it  appeared  that  the 
parties  had  been  living  together  as  husband  and  wife  by  force  of 
a  ceremonious  marriage,  to  which  as  a  valid  act  one  of  the  parties, 
in  point  of  fact,  had  not  assented.  The  court  found  as  a  fact  in 
this  case  that  the  husband,  Voorhees,  knew  that  he  had  no  legal 
power  or  right  to  contract  this  second  marriage ;  that  he  was 


Marriage  209 

aware  that  the  divorce  fraudulently  obtained  by  him  was  a  nullity ; 
what  he  did  consent  to  was  to  deceive  the  so-called  second  wife, 
and  to  live  with  her  with  the  appearance  of  being  married  to  her ; 
he  did  not  consent  to  marry  her  in  any  legal  sense  whatever. 
Under  these  circumstances,  the  court  decided  that  his  continued 
cohabitation  with  this  woman,  after  the  obstacle  to  their  marriage 
had  been  removed,  did  not  prove  that  he  had  changed  his  original 
intent,  which  was  to  live  with  her  without  being  legally  married 
to  her.  It  was  deemed  that  cohabitation  with  habit  and  repute 
being  accompaniments  of  the  original  status,  could  not  per  se  be 
taken  as  proof  that  a  new  status  had  been  agreed  to  by  the  parties. 
Voorhees,  as  just  stated,  had  consented  to  an  illegitimate  connec- 
tion, attended  with  the  concomitants  of  habit  and  repute.  The 
continuance  of  such  concomitants  could  not,  by  their  unassisted 
probative  force,  lead,  with  any  show  of  reasoning,  to  the  conclu- 
sion that  the  man,  when  he  was  at  liberty  to  form  a  legal  connec- 
tion with  the  woman,  had  embraced  the  opportunity.  To  treat 
evidence  which  was  in  all  respects  and  to  the  utmost  degree  in 
accord  with  the  original  purpose  as  proving,  propria  vigore,  a 
change  of  such  purpose,  appeared  to  be  not  only  inadmissible 
according  to  legal  rules,  but  as  being  in  logic  ridiculous." 

164.  When  parties  intend  to  marry  and  live  together  as  husband 
and  wife,  but  some  unknozvn  impediment  subsequently  re- 
moved exists,  on  proof  that  the  same  intent  exists,  their  re- 
lation is  lazvful.  Per  contra:  When  the  original  intention 
was  to  live  in  adultery  the  abandonment  of  that  purpose, 
and  the  execution  of  a  new  purpose,  must  be  proved. 

Case:  Chamberlin  v.  Chamberlin,  68  N.  J.  Eq.  738  (Err.  and 
App.  1905). — "From  the  time  of  the  marriage  in  1880  to  the 
commencement  of  the  suit  it  was  the  intention  of  both  the  com- 
plainant and  the  defendant,  as  they  state,  that  their  relations 
should  be  lawful  and  not  meretricious;  they  were  by  law  mere- 
tricious, however,  down  to  the  time  of  the  divorce  of  Tissell, 
because  of  Tissell  living  [wife's  former  husband],  but  the  im- 
pediment which  rendered  them  meretricious  having  been  removed, 
and  the  lawful  intent  still  continuing,  it  would  be  unjust  not  to 
give  that  intent  effect  if  possible.  In  connection  with  the  intent 
of  both  parties,  as  admitted  by  them,  we  have  evidence  to  show 
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that  they  manifested  that  intent  to  others  after  the  divorce  in  such 
a  way  as  to  fully  establish  the  legality  of  their  relationship.  .  .  . 
This  evidence  was  a  manifestation  of  an  intent  to  live  together  as 
husband  and  wife,  and  with  the  intention  and  the  actual  so  living, 
an  actual  marriage  is  established^  In  Collins  v.  Voorhees,  47  N. 
J.  Eq.  555,  Chief-Justice  Beasley  .  .  .  said  .  .  .  'And 
yet  it  is  presumed  that  no  one  who  will  look  with  any  care  into 
the  subject  will  have  the  slightest  doubt  that  these  two  classes  of 
cases,  with  respect  to  the  methods  of  their  proof,  respectively 
rest  upon  entirely  different  foundations,  for  when  the  parties 
have  intended  marriage,  being  ignorant  of  an  existing  impediment, 
all  that  is  to  be  established  by  cohabitation  apparently  matri- 
monial, subsequent  to  the  removal  of  such  impediment,  is  the 
carrying  into  effect  by  the  parties  of  their  original  purpose;  but 
when  the  original  purpose  was  to  live  in  adultery,  the  evidence, 
under  similar  circumstances,  must  be  sufficient  to  show  an  aban- 
donment of  such  purpose  and  the  execution  of  a  new  one.  These 
lines  of  cases  can  be  confounded  only  by  want  of  careful  observa- 
tion of  the  principles  upon  which  they  rest.'  We  think  that  this 
reasoning  of  the  Chief- Justice  abundantly  sustains  the  complain- 
ant's contention  in  this  case." 

165.  A  marriage,  valid  where  entered  into,  is  valid  in  New  Jer- 
sey. 

Case:  Clark  v.  Clark,  52  N.  J.  Eq.  654  (Chan.  1894). — 'The 
contract  on  which  the  complainant  rests  his  right  to  relief  was 
made  in  the  State  of  New  York,  and  its  validity  must,  conse- 
quently, be  determined  by  the  law  of  that  State.  If  valid  there,  it 
must  be  held  to  be  valid  here." 

166.  Ceremonial  marriage. 

Statute:  P.  L.  1912,  p.  43,  sec.  2. — "The  Chief  Justice  and 
each  Justice  of  the  Supreme  Court,  the  Chancellor  and  each  Vice- 
Chancellor,  and  each  Judge  of  the  Court  of  Common  Pleas,  re- 
corder and  police  justice  and  mayor  of  this  State,  and  every  or- 
dained minister,  is  hereby  authorized  to  solemnize  marriages 
between  such  persons  as  may  lawfully  enter  into  the  matrimonial 
relation,  and  every  religious  society,  institution  or  organization  in 
this   State  may  join  together  in  marriage  such  persons  as  are 
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members  of  the  said  society,  institution  or  organization,  or  when 
one  of  such  persons  is  a  member  of  such  society,  institution  or  or- 
ganization, according  to  the  rules  and  customs  of  the  society,  in- 
stitution or  organization  to  which  they  or  either  of  them  belong. 

"3.  From  and  after  the  first  day  of  July,  anno  domini  one 
thousand  nine  hundred  and  ten,  it  shall  be  necessary  for  persons 
intending  to  be  married  within  this  State  to  first  obtain  a  marriage 
license  and  deliver  the  same  to  the  clergyman,  magistrate  or  per- 
son who  is  to  officiate,  before  the  proposed  marriage  can  be  law- 
fully performed ;  provided,  that  if  the  marriage  is  to  be  performed 
by  or  before  any  religious  society,  institution  or  organization,  the 
license  shall  be  delivered  to  said  religious  society,  institution  or 
organization,  or  any  officer  thereof. 

"y.  If  any  such  male  applicant  for  license  to  marry  shall  be  a 
minor  under  the  age  of  twenty-one  years,  or  any  such  female  ap- 
plicant under  the  age  of  eighteen  years,  such  license  shall  not  be 
issued  unless  the  parents  or  guardians  of  the  said  minor,  if  there 
be  any,  shall  first  certify,  under  their  hands  and  seals,  in  the 
presence  of  two  reputable  witnesses,  their  consent  thereto ;  which 
consent  shall  be  delivered  to  the  assessor,  registrar  or  clerk  issu- 
ing the  license.  If  the  parents,  or  either  of  them,  or  guardians  of 
any  such  minor  shall  be  of  unsound  mind,  then  the  consent  of 
such  parent  or  guardian  to  the  proposed  marriage  shall  not  be  re- 
quired. 

"11.  Nothing  in  this  act  contained  shall  be  deemed  or  taken  to 
render  any  common  law  or  other  marriage,  otherwise  lawful,  in- 
valid by  reason  of  the  failure  to  take  out  a  license  as  is  herein 
provided." 


CHAPTER  XXVIII 

Mechanics'  Lien  Law 

167.  Authorization  or  knowledge  by  a  married  woman  of  the  erection  or 

repairs  of  a  building  on  her  land  or  putting  fixtures  thereon,  unless 
she  duly  and  properly  files  her  dissent  thereto,  subjects  her  land 
to   a   lien   therefor. 

168.  To  cause  a  mechanics'  lien  to  grasp  the  land  of  a  married  woman, 
for  a  building  erected  upon  her  land  by  another  than  herself,  a  party 
must  prove,  (i)  that  she  authorized  or  knew  of  said  erection,  and 
(2)  the  absence  of  due  notice  in  writing,  on  the  files  of  the  county 
clerk's  office,  of  her  dissent  to  the  erection  thereof. 

169.  In  the  absence  of  fraud  and  the  wife's  dissent,  a  duly  filed  written 
contract,  made  by  the  husband  in  reference  to  a  building  on  his 
wife's  land,  will  protect  said  land  from  all  claims  except  those  of 
the  contractor. 

170.  Where  a  contract  for  a  building  is  made  between  a  contractor  or 
master  workman  and  a  husband  for  the  erection  of  a  building  on 
his  wife's  land,  and  is  duly  filed,  a  stop-notice  under  the  third  sec- 
tion is  properly  served  upon  the  owner  of  the  land,  and  not  upon 
th*"  person  liable  upon  the  contract  for  the  price. 

7(5/.  Authorisation  or  knowledge  by  a  married  zvonian  of  the 
erection  or  repairs  of  a  building  on  her  land  or  putting  fix- 
tures thereon,  unless  she  duly  and  properly  files  her  dis- 
sent thereto,  subjects  her  land  to  a  lien  therefor. 

Statute:  Com.  St.,  p.  3302,  sec.  13. — "Any  married  woman, 
upon  whose  lands  any  building  or  buildings  shall  hereafter  be 
erected  or  repaired,  or  whereon  any  fixtures  shall  be  put,  shall 
be  taken  as  consenting  to  the  same,  and  such  building  or  build- 
ings and  curtilages  whereon  the  same  are  erected  shall  be  subject 
to  the  lien  created  by  this  act ;  provided  always,  that  in  case  said 
married  woman  shall  cause  to  be  filed  in  the  clerk's  office  of  the 
county  wherein  such  building  or  buildings  are  located  a  notice  in 
writing,  describing  the  property,  and  that  she  does  not  consent  to 
the  erection  or  repairing  of  such  building  or  buildings  on  her 
lands,  and  that  the  same  is  being  done  against  her  wishes  and  con- 
sent, then,  in  such  case,  the  building  or  buildings,  and  the  cur- 
tilages whereon  the  same  are  erected,  of  any  married  woman, 
shall  be  free  from  the  lien  given  by  this  act  from  the  time  she 
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shall  have  filed  a  notice  as  aforesaid ;  and  provided  further,  that 
nothing  in  this  act  contained  shall  be  so  construed  as  to  make  the 
lands  of  any  person  liable  for  any  building  or  repairs  not  author- 
ized by  the  owner,  or  built  or  done  without  the  knowledge  of  the 
owner." 

Case:  Kittredge  v.  Neumann,  26  N.  J.  Eq.  199  (Chan.  1875). 
— "As  to  Mrs.  Kittredge,  she  gave  possession  of  the  premises  to 
Mrs.  Neumann,  in  April,  1873,  before  the  deed  from  her  to  the 
latter  was  delivered ;  she  knew  that  the  stable  was  being  built,  for 
she  saw  it  daily,  while  in  the  course  of  construction.  She  of 
course  knew  also,  that  Mrs.  Neumann  had  no  legal  title  to  the 
land.  She  might  have  protected  herself  against  the  claim  of  the 
builders,  by  filing  her  dissent.  She  did  not  see  fit  to  do  so.  The 
ninth  section  [now  the  13th]  of  the  ^Mechanics'  Lien  law  (Re- 
vision) provides  [quoting  same.]  .  .  .  Mrs.  Kittredge,  by  fil- 
ing the  notice  provided  for  in  the  act,  might  have  protected  herself 
against  the  lien.  The  work  was  commenced  and  carried  to  its 
completion  in  her  sight.  The  person  who  caused  the  building  to 
be  erected  was  not  a  stranger,  but  was  in  possession  under  her. 
She  has  no  equity  to  protect  her  against  the  lien  claims,  and  the 
statute  gives  them  priority  over  her  mortgage." 

168.  To  cause  a  mechanics'  lien  to  grasp  the  land  of  a  married 
woman,  for  a  building  erected  upon  her  land  by  another 
than  herself,  a  party  must  prove,  (i)  that  she  authorized 
or  knezv  of  said  erection,  and  (2)  the  absence  of  due  notice 
in  writing,  on  the  Hies  of  the  County  Clerk's  ofUce,  of  her 
dissent  to  the  erection  thereof. 

Case:  Dodge  v.  Remain,  18  Atl.  115  (Err.  and  App.  1889). — 
"By  the  terms  of  this  act  [sec.  9,  Rev.,  p.  674]  a  lien  in  favor  of 
the  appellants  would  unquestionably  have  arisen  against  the  build- 
ing and  property.  But  this  severe  law,  which  made  it  possible  to 
deprive  a  married  woman  of  her  property  through  the  acts  of  a 
mere  trespasser,  was  in  1876  subjected  to  an  important  amend- 
ment, by  which  the  law  was  made  to  more  nearly  square  with 
reason  and  common  justice.  This  was  effected  by  adding  at  the 
end  of  the  section  the  following  words,  namely :  'And  provided 
further  that  nothing  in  this  act  contained  shall  be  so  construed 
as  to  make  the  lands  of  any  person  liable  for  any  building  or 
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repairs  not  authorized  by  the  owner,  or  built  or  done  without  the 
knowledge  of  the  owner.'  Under  the  law  as  thus  amended  it 
became  necessary  to  the  existence  of  a  lien  upon  the  property  of 
a  married  woman,  where  the  building  was  erected  other  than  by 
herself,  that  something  more  should  be  established  than  the 
absence  of  a  notice  in  writing  on  the  files  of  the  County  Clerk's 
office.  She  must  by  the  terms  of  the  amendment  have  authorized 
the  erection,  or  she  must  have  had  knowledge  that  the  building 
was  being  erected,  and  upon  such  knowledge  failed  to  file  the 
statutory  notice  of  her  dissent.  The  right  of  lien  then  must 
depend  upon  the  success  of  the  appellants  in  establishing  by  the 
proofs  such  authorization  or  knowledge  on  her  part  that  the 
building  was  being  erected  upon  her  lands  before  she  parted  with 
the  title.  The  burden  of  proving  conditions  out  of  which  a  lien 
can  arise  rests  upon  the  party  who  sets  up  such  right." 

j6q.  In  the  absence  of  fraud  and  the  wife's  dissent,  a  duly  filed 
zvritten  contract  made  by  a  husband  in  reference  to  a  build- 
ing on  his  zvifc's  land  zvill  protect  said  land  from  all  claims 
except  those  of  the  contractor. 

Case:  Neill  v.  Watson,  15  N.  J.  L.  J.  143  (Essex  Cir.  Ct. 
1891). — 'Tf  the  contract  under  which  the  building  is  erected  be  in 
writing,  and  be  filed,  as  it  was  in  this  case,  then  the  lien  shall  only 
exist  in  favor  of  the  contractor  or  owner.  I  think  that  is  the 
proper  construction  of  this  statute,  and  that,  where  the  contract 
is  made  with  the  husband,  and  is  put  on  file,  the  lands  being 
owned  by  the  wife,  unless  she  files  her  dissent,  the  effect  of  these 
two  sections  [first  and  second  sections]  would  be  to  make  the 
wife's  lands  liable  to  the  contractor  or  owner ;  but  that,  where  the 
contract  is  actually  filed,  while  she  would  remain  liable  to  have 
her  lands  charged  with  the  debt  due  to  the  contractor,  she  is  not 
deprived  of  the  exoneration  of  the  lands."  [History  of  N.  J.  law 
given,  "as  to  the  question  whether  a  married  woman  by  a  con- 
tract in  her  own  name,  can  protect  her  lands  from  liens  of  any 
one  but  the  contractor,  or  whether  her  only  way  of  protecting  her 
land  is  to  file  her  dissent  under  the  statute."] 

Case:  Earle  v.  Willets  &  Co.,  56  N.  J.  L,  334  (Err.  and  App. 
1893). — "The  question  involved  arises  in  this  way:  Mrs.  Earle, 
the  plaintiff  in  error-,  was  made  defendant,  as  owner,  in  an  action 
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upon  a  mechanics'  lien  brought  by  Willets  &  Company.  Willets 
&  Company  had  furnished  material  for  the  erection  of  a  building 
upon  the  land  of  Mrs,  Earle.  Her  defence,  as  owner,  was,  that 
the  building  was  erected  in  pursuance  of  a  contract  made  by 
Harry  Earle,  the  husband  of  Ruth  G.  Earle,  with  one  Bowker,  as 
contractor.  This  contract  was  duly  filed  before  the  work  upon 
the  building  began.  It  was  ruled  that  this  contract  did  not  pro- 
tect the  estate  of  Mrs.  Earle  in  the  land  and  building  from  the 
claim  of  Willets  &  Company.  This  conclusion  was  put  upon  the 
ground  that  the  contract  was  signed  by  a  person  other  than  the 
owner  of  the  land  upon  which  the  building  was  to  be  placed.  It 
did  not  appear  that  there  existed  any  fraudulent  intention  tO' 
cheat  workmen  or  materialmen  by  this  manner  of  executing  the 
contract.  Nothing  appeared  in  the  case  to  bring  it  within  the  in- 
fluence of  the  doctrine  announced  by  the  Supreme  Court  in  the 
case  of  Young  v.  Wilson,  15  Vroom  157.  .  .  .  The  provi- 
sion of  section  2  in  respect  of  the  effect  of  filing  a  written  contract 
applies  to  all  cases  of  labor  or  material  furnished  in  the  erectioa 
of  a  building.  No  one  can  successfully  contend  that  it  does  not 
apply  to  the  erection  of  a  building  by  a  person  other  than  the 
owner,  as  well  as  to  buildings  erected  by  the  owner.  It  cannot  be 
questioned  that  a  building  erected  by  a  tenant  or  other  person  un- 
der a  duly-filed  contract  would  not  be  entirely  efficacious  to  pro- 
tect the  building  from  the  claims  of  all  persons  other  than  the 
contractor.  Yet  it  is  obvious  that  a  contract,  when  the  buildings 
is  so  erected,  must  be  signed  by  a  person  other  than  the  owner  of 
the  land.  The  language  of  section  4  is  entirely  repugnant  to  the 
notion  that  an  unassenting  land  owner  has  any  connection  what- 
ever with  a  contract  entered  into  for  the  erection  of  a  buildings 
upon  his  land  by  his  tenant  or  any  other  person.  Such  a  contract 
must  be  made  by  a  person  other  than  owner,  else  it  would  be  the 
contract  of  the  owner,  and  not  of  his  tenant  or  other  person.  It 
seems,  therefore,  obvious  that  the  contracts  mentioned  in  sec- 
tion 2  were  not  confined  to  such  contracts  only  as  were  executed 
in  the  name  of  the  owner  of  the  land.  .  .  .  The  judgment  of 
the  Supreme  Court  is  reversed."  [Note  a  discussion  of  this  case 
in  Luce's  Mec.  L.  L.,  p.  38-41,  Second  Ed.] 
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7/0.  Where  a  contract  for  a  building  is  made  between  a  con- 
tractor or  masterzvorkman  and  a  husband  for  the  erection 
of  a  building  on  his  wife's  land,  and  is  duly  Hied,  a  stop- 
notice  under  the  third  section  is  properly  served  upon  the 
ozvner  of  the  land,  and  not  upon  the  person  liable  upon  the 
contract  for  the  price. 

Case:  Gardner  &  Meeks  Co.  v.  Herold,  72  Atl.  24  (Err.  and 
App.  1909). — "This  action  was  brought  under  the  third  section 
of  the  Mechanics'  Lien  act  (P.  L,  1898,  p.  538)  against  Rudolph 
Herold  and  Wilhelmina  Herold,  his  wife,  to  recover  money  due 
the  plaintiff  from  Albert  Raas  for  materials  used  in  the  erection 
of  a  building  on  Mrs.  Herold's  land  under  a  contract  with  her  hus- 
band. .  .  .  It  is  settled  that  the  remedy  by  stop-notice  is  not 
available  where  there  is  a  right  of  lien  under  section  i  of  the  act. 
It  has  also  been  held  in  this  court  that  a  lien  cannot  be  filed  where 
the  building  has  been  erected  under  a  contract  duly  filed  pursuant 
to  section  2,  even  in  a  case  where  the  contract  is  with  a  third  per- 
son, and  not  with  the  owner  of  the  land.  Earle  v.  Willets,  56  N. 
J.  Law,  334,  29  Atl.  198.  Under  the  established  law  the  build- 
ing in  this  case  was  protected  from  lien  unless  the  contract  be- 
tween Raas  and  Rudolph  Herold  was  tainted  with  fraud.  The 
only  suggestion  that  can  be  made  looking  in  that  direction  is  that 
he  was  agent  for  his  wife,  and  was  not  contracting  for  himself. 
This,  however,  would  hardly  amount  to  fraud,  especially  in  view 
of  section  13  of  the  act  which  creates  a  statutory  presumption 
that  a  building  erected  upon  land  of  a  married  woman  has  been  so 
erected  with  her  consent.  We  fail  to  find  any  circumstance  in 
this  case  which  will  take  it  out  of  the  rule  of  Earle  v.  Willets, 
The  property  was  therefore  not  subject  to  lien  under  section  i, 
and  the  plaintiffs  were  left  without  remedy  unless  they  could 
impound  the  money  due  the  contractor  by  a  stop-notice  under  sec- 
tion 3.  That  section  requires  that  the  notice  be  served  upon  the 
owner  of  the  building.  In  the  present  case  the  building  was  up- 
on land  of  Mrs.  Herold.  Her  husband  has  no  estate  therein. 
Porch  V.  Fries,  18  N.  J.  Eq.  204,  approved  by  this  court  in 
Trade  Insurance  Co.  v.  Barracliff,  45  N.  J.  Law,  543,  550,  46  Am. 
Rep.  792.  Unless,  therefore,  we  are  to  give  some  peculiar  mean- 
ing to  the  words  'owner  of  the  building,'  it  is  plain  by  the  express 
language  of  the  statute  that  the  notice  was  properly  served  upon 
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Mrs.  Herold.  .  .  .  The  difficulty  in  the  case — and  it  is  a  real 
diffilculty — is  caused  by  the  provisions  of  section  3,  which  author- 
izes the  owner  to  retain  the  amount  due  the  journeyman,  laborer, 
or  the  materialman  out  of  the  amount  owing  on  the  contract,  or 
that  may  hereafter  become  due  on  the  contract,  and  in  a  prop- 
er case  to  pay  the  same  and  receive  an  allowance  there- 
for in  the  settlement  of  accounts  between  him  and  the  master- 
workman  or  contractor.  There  is  great  force  in  the  argument 
that,  where  there  is  no  privity  of  contract  between  the  owner  and 
the  contractor,  there  can  never  be  anything  owing  on  the  contract, 
and  consequently  no  allowance  to  the  owner  for  any  moneys  paid 
to  laborers  or  materialmen  in  satisfaction  of  stop-notices.  The 
difficulty,  however,  is  not  insuperable.  Where  the  contract  is 
duly  filed,  the  contractor  alone  may  file  a  lien  against  the  building 
and  curtilage.  If  he  does  so,  he  has  a  claim  against  the  owner's 
property,  and  this  claim  the  owner  must  satisfy  or  lose  his  prop- 
erty. The  enforcement  of  such  a  lien  by  suit  or  its  adjustment  by 
private  settlement  necessarily  involves  an  accounting  between 
owner  and  contractor  to  ascertain  the  amount  due,  and  on  the  ac- 
counting due  allowance  may  be  made  for  money  which  the  owner 
has  been  compelled  to  pay  in  satisfaction  of  stop-notices.  It  may 
be  a  little  difficult  to  say  that  the  amount  is  owing  on  the  contract 
to  use  the  words  of  the  first  clause ;  but  it  is  not  quite  so  difficult 
to  say  in  the  language  of  the  second  clause  that  it  has  thereafter 
become  due  on  the  contract  for  labor  and  materials  used  in  the 
erection  of  such  building.  It  has  become  due  not  by  virtue  of 
the  contract  but  by  virtue  of  the  statute  giving  a  lien  to  the  con- 
tractor, which  the  owner  must  satisfy.  We  are  led  to  adopt  this 
construction,  not  only  in  order  to  reconcile  the  later  provisions 
of  section  3  with  the  earlier  provisions  requiring  notice  to  be 
served  upon  the  owner  of  the  building,  but  by  a  consideration  of 
the  aim  and  spirit  of  the  act.  The  aim  is  well  stated  in  the  title. 
It  is  'to  secure  to  mechanics  and  others  payment  for  their  labor 
and  materials  in  erecting  any  building.'  This  title  would  be  most 
deceptive  in  a  case  like  the  present  unless  our  construction  is 
adopted.  No  lien  could  be  filed  since  the  rule  in  Earle  v.  Willets 
forbids :  and  no  stop-notice  could  be  served  if  privity  of  contract 
is  required  between  owner  and  contractor.  Such  a  construction 
would  open  wide  the  door  for  a  fraudulent  evasion  of  the  act. 
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Any  owner  might  have  a  contract  made  in  the  name  of  a  third 
person,  might  file  it,  and  protect  his  building  from  lien  by  the  la- 
borers and  materialmen,  and  successfully  defend  against  stop- 
notices.  It  would  no  doubt  be  open  to  lien  claimants  to  expose  the 
fraud,  but  it  would  put  that  burden  upon  those  least  able  to  bear 
it  because  least  likely  to  know  the  facts,  and  least  able  to  prove 
them." 


CHAPTER  XXIX 

Negligence 

lyi.  In  an  action  by  a  husband  and  wife  for  a  personal  injury  to 
the  ivife,  his  contributory  negligence  will  defeat  the  suit. 
He  must  join  with  his  wife  in  the  suit.  He  retains  his 
common  lazv  pozver  of  control  over  the  action.  He  has  not 
a  mere  power  to  sue  for  the  wife^  but  he  has  a  power 
coupled  with  an  interest  in  the  suit.  He  cannot  be  per- 
mitted to  create  the  cause  of  action  by  his  negligent  or 
fraudulent  conduct  and  then  reap  the  benefit  which  his 
interest  in  the  action  confers.  But  see  P.  L.  and  e.vcerpts 
from  cases  after  the  principal  case  cited  below. 

Case  :  Pennsylvania  R.  R.  Co.  v.  Goodenough,  55  N.  J.  L.  587 
(Err.  and  App.  1893). — "At  the  trial  it  was  urged  by  the  defence 
that  the  husband,  who  was  driving,  was  negligent,  and  that  his 
negligence  contributed  to  the  wife's  injury.  The  trial  Justice, 
however,  charged  that  the  negligence  of  the  husband  could  not 
be  imputed  to  the  wife.  This  is  assigned  for  error.  To  ascertain 
how  far  the  conduct  of  the  husband  affects  the  right  to  recover 
in  an  action  of  this  kind,  it  is  essential  that  the  posture  of  the 
husband  in  relation  to  the  suit  shall  be  ascertained.  If  he  is  a 
party  interested  in  the  subject-matter  of  the  action,  then  it 
follows  that  he  cannot  be  permitted  to  recover  when  his  negligent 
conduct  contributed  to  the  creation  of  the  cause  of  the  action. 
The  rule  at  common  law  is  entirely  settled  that  for  a  tort  to  the 
wife,  either  ante  or  post-nuptial,  the  husband  must  be  joined  with 
the  wife  in  an  action.  Die.  Part. ;  i  Chit.  PI.  73 ;  Com.  Dig.,  tit. 
'Baron  and  Feme,'  V. ;  Shoul.  H.  &  W.  141.  Upon  the  rendition 
of  judgment,  the  husband  has  the  right  to  receive  the  money. 
Bish.  Mar.  W.,  sec.  913.  So  completely  is  the  husband  identified 
with  the  prosecution  of  the  action  that  he  can  release  the  cause 
of  action.  Beach  v.  Beach,  2  Hill  260 ;  Ballard  v.  Russell,  33  Me. 
196 ;  Southworth  v.  Packard,  7  Mass.  95 ;  Anderson  v.  Anderson, 
II  Bush  327;  Bish.  Mar.  W.,  sec.  912.  If  a  wrong  to  the  wife  is 
inflicted  through  the  connivance  of  the  husband,  his  conduct  is 
an  answer  to  the  action,  although  he  may  press  the  suit.  Tibbs 
15 
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V.  Brown,  2  Grant  39.  So,  his  power  over  the  action  and  the 
effect  of  his  conduct  upon  the  result  are  entirely  settled  at  com- 
mon law.  There  can  be  no  doubt  that  if  his  negligence  assisted 
to  create  the  cause  of  action,  it  would,  at  common  law,  be  a 
complete  defence  to  the  action.  Has  this  been  changed 
by  any  legislation  in  this  State?  I  think  it  quite  clear 
that  it  has  not.  [Cites  sections  of  Mar.  Wom.  act  and  Practice 
act,  and  holds  that  the  husband  must  join  with  the  wife  in 
actions  for  personal  injuries  to  the  wife.]  So,  it  is  perceived  that 
in  all  instances  except  when  the  feme  covert  is  still  living  in  a 
state  of  separation  from  her  husband,  he  retains  his  common  law 
power  of  control  over  and  interest  in  the  action.  The  husband 
has  not  a  mere  power  to  sue  for  the  wife,  but  he  has  a  power 
coupled  with  an  interest  in  the  suit.  Retaining  this  control  over 
the  suit  and  this  right  to  release,  and  consequently  to  compromise 
it  for  money,  he  cannot  be  permitted  to  create  the  cause  of  action 
by  his  negligent  or  fraudulent  conduct  and  then  reap  the  benefit 
which  this  interest  in  the  action  confers.  We  think  the  charge  in 
this  respect  was  erroneous  and  the  judgment  must  be  reversed." 
[Dixon  J.,  in  dissenting  opinion,  at  p.  592,  said:  "In  an  action  for 
a  battery  or  other  personal  tort  done  to  the  wife,  the  wife  must 
join,  Bac.  Abr.,  tit.  'Baron  and  Feme,'  p.  306.  She  must  join 
because  she  is  the  meritorious  cause  of  action,  the  husband  join- 
ing for  conformity  only.  Dengate  et  ux.  v.  Gardiner,  4  Mees.  & 
W.  6."] 

Statute:  Com.  St.,  p.  3236,  sec.  12a. — "Any  married  woman 
may  maintain  an  action  in  her  own  name  without  joining  her 
husband  therein  for  all  torts  committed  against  her,  or  her  sep- 
arate property,  in  the  same  manner  as  she  lawfully  might  if  a 
feme  sole;  provided,  however,  that  the  husband  of  such  married 
woman  may  join  in  such  action  his  claim  for  any  damages  he  may 
have  sustained  in  connection  with  or  growing  out  of  the  injury 
for  which  his  wife  brings  her  action,  but  his  failure  to  join  shall 
not  prevent  his  right  to  maintain  a  separate  action  therefor ;  pro- 
vided further,  that  this  act  shall  not  be  so  construed  as  to  inter- 
fere with  or  take  away  any  right  of  action  at  law  or  in  equity  now 
provided  for  the  torts  above  mentioned." 

Statute:  Com.  St.,  p.  3237,  sec.  126. — "Any  action  brought  in 
accordance  with  the  provisions  of  this  act  may  be  prosecuted  by 
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such  married  woman  separately  in  her  own  name,  and  the  non- 
joinder of  her  husband  shall  not  be  pleaded  in  any  such  action." 

Case:  Horandt  v.  Central  Railroad  Co.,  78  N.  J.  L.  196  (Sup. 
Ct.  1909). — "With  regard  particularly  to  Mrs. Horandt,  it  maybe 
remarked  that  her  case  is  not  controlled  by  the  decision  in  Penn-. 
sylvania  Railroad  Co.  v.  Goodenough,  26  Id.  [Vroom]  577,  in 
which  it  was  held  that  in  actions  by  husband  and  wife  for  a  tort 
to  the  wife,  his  contributory  negligence  would  defeat  the  suit 
because  of  his  common  law  interest  in  and  control  of  the  recovery. 
The  present  case  differs  in  that  there  is  no  husband  to  exercise 
any  such  control,  he  having  perished  in  the  accident,  and  as  a 
result  the  right  of  action  enures  to  the  wife  alone.  This  makes 
it  unnecessary  to  consider  the  effect  of  the  statute  of  1906 
(Pamph.  L.,  p.  525)  giving  to  married  women  the  right  of  suing 
without  joinder  of  the  husband  for  all  torts  to  person  or  property, 
ahd  which  was  considered  by  Judge  Lanning  to  divest  the  hus- 
band of  all  interest  in  the  suit.  Long  v.  Pennsylvania  Railroad 
Co.,  30  N.  J.  L.  J.  56."  [Compare  Sims  v.  Sims,  79  N.  J.  L.  578 
(Err.  and  App.  1910),  construing  act  of  1906,  sec.  83,  supra.] 

Case:  Stephens  v.  Schmidt,  80  N.  J.  L.  194  (Sup.  Ct.  1910). — 
"The  reasons  argued  in  support  of  the  rule  are  the  following: 
First.  That  the  court  refused  to  admit  in  evidence  the  release 
executed  by  the  husband  as  a  bar  to  the  plaintiff's  action ;  the  con- 
tention being  that  the  common-law  rule  which  permitted  a  hus- 
band to  release  a  cause  of  action  which  a  wife  has  for  in- 
juries to  her  person  is  still  in  force  in  this  State.  This  contention 
is  not  sound,  for  in  1906  (P.  L.  p.  525)  the  Legislature  provided 
that  any  married  woman  may  maintain  an  action  in  her  own  name 
for  all  torts  committed  against  her  in  the  same  manner  as  she 
might  if  a  feme  sole,  and  in  construing  this  act  in  Sims  v.  Sims, 
48  Vr,  251,  this  court,  Chief  Justice  Gummere  speaking  for  the 
court,  said  that  its  purpose  was  'to  protect  the  wife  against  any 
marital  rights  of  the  husband  to  control  her  in  any  degree  in  the 
enforcement  of  her  claims  for  damages  for  any  tort  committed 
against  her  or  her  separate  property  and  to  authorize  her  to  en- 
force the  same  as  fully  and  completely  as  if  she  were  unmarried.' 
If,  under  this  act,  the  husband  cannot  control  the  wife  in  any 
degree  in  the  enforcement  of  her  claim  for  damages  in  case  of  a 
tort  against  her  person,  it  must  follow  that  he  cannot  release  it, 
for  that  would  most  effectively  prevent  its  enforcement." 


CHAPTER  XXX 

Parties 

172.  A  married  woman  may  sue  alone,  or  join  her  husband,  in  her  action, 
in  equity.  It  is  a  misjoinder  to  make  him  co-complainant  with  her- 
self. 

173.  Practice  is  to  sue  alone  in  all  matrimonial  causes. 

173a.  If  the  bill  shows  that  issue  has  been  born  alive,  the  husband  is 
a  necessary  party,  in  every  action  by  her  affecting  his  curtesy.  He 
must  be  made  a  defendant  and  the  wife  may  sue  in  her  own  name. 

174.  A  husband  is  in  equity  a  proper,  and,  may  be,  even  a  necessary 
party,  in  a  suit  against  his  wife  affecting  her  separate  estate. 

175.  Husband  is  a  necessary  party  to  a  bill  by  his  wife's  trustee  question- 

ing his  right  to  dispose  of  her  equitable  property. 

176.  A  feme  covert  may  join  with  her  as  co-complainant,  her  husband, 

who  has  with  her  a  common  interest  in  the  execution  of  a  trust, 
where  relief  is  sought  against  the  trustee. 

177.  A  wife  should  be  joined  with  her  husband,  in  a  suit  for  damages  to 
the  inheritance  of  property  held  by  them  as  tenants  by  the  entirety. 
May  sue  alone  for  the  recovery  of  all  of  her  separate  property. 

178.  A  married  woman  may  bind  herself  jointly  with  her  husband  in  a 
covenant  against  encumbrances,  and,  where  she  does  so,  the  liability 
is  joint  and  they  must  be  jointly  sued  for  breach  thereof. 

179.  A  married  woman  must  sue  alone  for  torts  committed  against  her 
or  her  separate  property.  Her  husband  may  join  in  her  action,  in 
a  separate  count,  his  claim  for  any  damages  that  he  has  sustained, 
or  he  may  sue  separately  therefor. 

J/^.  A  married  n'onian  may  sue  alone,  or  join  her  husband,  in 
her  action  in  equity.  It  is  a  misjoinder  to  make  him  co- 
complainant  zvith  herself. 

Case:  Bristol  v.  Skerry,  64  N.  J.  Eq.  625,  628-30  (Chan. 
1903). — "The  bill  in  this  case  is  filed  by  Anna  C.  Bristol  and  Sam- 
uel A.,  her  husband,  alleging  that  Anna  is  the  sole  owner  in  fee- 
simple  of  a  farm  in  Hunterdon  county.  .  .  .  The  defendants 
demur  to  the  bill  because  the  husband,  Samuel  A.  Bristol,  is  madt 
a  party  complainant,  when  it  does  not  appear  anywhere  in  the 
bill  that  he  has  any  interest  in  the  matters  in  dispute.  This  is 
the  sole  ground  upon  which  the  demurrer  was  argued.  .  .  . 
Since  this  statute,  [Gen.  Stat.  p.  2014,  sec.  11]  it  has  been  held 
that  the  husband  is  not  a  necessary  party  to  a  suit  brought  by  a 
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wife  to  protect  her  property,  and  demurrers  to  bills  of  complaint 
filed  by  the  wife  because  of  the  non-joinder  of  her  husband  as  a 
party  in  such  suits  have  been  overruled.  Castner  v.  Sliker,  16 
Stew.  Eq.  9  (1887)  ;  Young  v.  Young,  18  Stew.  Eq.  41  (1889). 
.  .  .  The  power  given  to  the  wife  by  section  11  is,  however,  a 
mere  enabling  act.  She  is  empowered,  but  not  required,  to  sue  in 
her  own  name,  without  making  her  husband  a  party.  .  .  . 
It  is  claimed  by  the  demurrant  that  the  husband  has  no  interest  in 
the  subject-matter  of  the  suit,  and  that  he  cannot  properly  be  a 
party  to  it.  This  view  cannot  be  accepted.  The  statutes  of  1852 
and  1877  did  not  deprive  the  husband  of  all  interest  in  his  wife's 
property.  They  secured  its  enjoyment  to  her  and  enabled  her  to 
sue  as  a  feme  sole  to  protect  it,  but  he  still  has  an  equity  which 
this  court  will  recognize,  and  which  makes  him,  though  not  a 
necessary,  yet  a  proper  party  to  his  wife's  suit.  He  still  has  pow- 
er to  prevent  his  wife  from  conveying  her  lands,  for  her  deed 
made  without  his  joining  in  it  is  a  nullity.  If  a  child  be  born 
during  the  coverture,  and  the  husband  survives  his  wife,  he  will 
yet  take  in  them  an  estate  by  the  curtesy  complete.  If  his  wife 
succeeds  in  this  suit  the  permanent  value  of  her  lands,  and  conse- 
quently of  the  husband's  possible  interest,  will  be  increased.  If 
she  fails,  the  value  of  the  husband's  equity  may  be  les- 
sened. Equity  has  recognized  his  interest  as  worthy  of  its  pro- 
tection. In  Speakman  v.  Tatem,  3  Dick.  Ch.  Rep.  136  (affirmed 
on  appeal),  a  husband  had  joined  a  wife  in  conveying  her  lands  to 
a  trustee.  His  marital  right  in  her  real  estate  thus  conveyed  was 
held  to  form  a  sufficient  consideration  for  a  post-nuptial  settle- 
ment, by  which  an  interest  was  secured  to  the  husband,  and  his 
rights  under  that  settlement  were  enforced.  The  practice  since 
the  Married  Woman's  act  of  1852  seems  to  be  established,  that 
in  a  suit  for  the  protection  of  a  married  woman's  property,  her 
husband  should  not  be  joined  with  her  as  a  co-complainant.  John- 
son V.  Vail,  and  cases  above  cited.  The  husband  is  not  a  neces- 
sary party  to  such  a  suit  since  the  revision  of  1877,  but  he  is  a 
proper  party  defendant  by  reason  of  his  interest  in  the  subject 
matter  of  the  suit.  The  demurrer  must  therefore  be  sustained  on 
the  ground  of  the  misjoinder  of  the  husband  as  co-complainant 
with  his  wife,  ...  If  she  wishes  to  make  her  husband  a 
party  it  must  be  as  a  defendant,  and  in  such  case  the  suit  must  be 
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in  the  name  of  her  next  friend  as  complainant."  [For  history  of 
mode  of  procedure,  and  that  wife  may  sue  alone,  in  her  own 
name — and  not  by  her  next  friend — when  she  makes  her  hus- 
band a  party-defendant  in  her  action :  and  how  to  sue,  when  the 
bill  shows  that  the  husband  has  any  interest  in  wife's  property, 
see  Doremus  v.  Patterson,  sec.  173,  infra.  Van  Orden  v.  Van 
Orden,  58  N.  J.  Eq.  546  (Err.  and  App.  1899)  says:  "In  New 
Jersey  this  practice  [wife  to  sue  in  her  own  name]  has  been 
adopted  in  all  matrimonial  causes."] 

175.  //  the  bill  sJwii's  that  issue  has  been  born  alive,  the  husband 
is  a  necessary  party  in  every  action  by  her  affecting  his 
curtesy.  He  must  be  made  a  party  defendant  and  the  zvife 
may  sue  in  her  ozvn  name. 

Case:  Doremus  v.  Patterson,  69  N.  J.  Eq.  193  (Chan.  1905). — 
"The  twentieth  cause  for  demurrer  is  as  follows :  'It  does  not  ap- 
pear from  the  said  amended  bill  that  the  complainants  .  .  . 
or  either  of  them  have  or  has  any  such  interest  in  any  of  the 
lands  or  property  rights  involved  in  this  cause  as  makes  them  or 
either  of  them  proper  parties  complainant  therein,  and  they  are 
therefore  misjoined  as  such  complainants.'  The  complainants 
above  named  are  made  parties  because  of  the  ownership  of  the 
lands  by  their  respective  wives.  The  legal  question  here  pre- 
sented, which  is  an  important  one,  is  involved  in  some  doubt  be- 
cause of  certain  expressions  to  be  found  in  the  opinion,  to  which 
I  refer.  .  .  .  That  it  may  be  clearly  presented,  I  may  be  par- 
doned if  I  quote  some  elementary  law.  .  .  .  [Quotes  alsoi, 
"all  the  cases  in  our  equity  reports  which  appear  to  bear  upon  the 
question."  There  are  three  cases  at  law  mentioned].  Chancellor 
Runyon,  in  Castner  v.  Sliker,  43  N.  J.  Eq.  8,  overruled  a  de- 
murrer to  a  bill  for  partition  brought  by  the  wife  alone.  The 
ground  of  demurrer  was  that  the  husband  was  not  made  a  party. 
If  the  bill,  as  would  seem  probable,  showed  merely  that  the  hus- 
band was  in  esse,  and  did  not  show  that  there  was  issue  born  alive, 
this  ruling  was  clearly  right,  and  the  reasoning  on  which  it  was 
based  was  sound.  The  freehold  estate  for  their  joint  lives  which 
the  husband  had  at  common  law,  immediately  upon  the  marriage 
and  before  the  birth  of  issue,  was  destroyed  in  toto  by  the  Mar- 
ried Woman's  act.     Consequently  it  did  not  appear  that  the  bus- 
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band  had  any  interest.  Birth  of  issue  could  not  be  presumed. 
As  by  force  of  section  11  of  that  act,  the  wife  was  permitted  to 
maintain  an  action  in  her  own  name,  and  without  joining  her  hus- 
band, for  the  protection  and  recovery  of  her  property,  real  as  well 
as  personal,  it  followed,  as  a  matter  of  course,  that  her  husband 
was  not  a  necessary  party  to  the  suit,  for  he  did  not  have,  or,  to 
speak  more  accurately,  was  not  shown  to  have  had  any  interest. 
But  if  it  was  intended  to  go  further  and  to  hold  that  even  if  it 
had  appeared  that  there  was  issue  born,  the  husband  was  not  a 
necessary  party,  then  a  different  question  would  have  arisen,  viz., 
was  a  husband,  having  an  interest  the  equivalent  of  a  vested 
estate  in  remainder  for  life,  a  necessary  party  in  respect  to  that 
interest.  The  Chancellor  relied  on  Porch  v.  Fries,  18  N.  J.  Eq. 
204.  .  .  .  The  bare  statement  of  this  case  shows  that  it  is 
only  an  authority  for  the  proposition  that  the  Married  Woman's 
act  is,  in  the  language  of  Chancellor  Zabriskie  in  that  case  'incon- 
sistent with  the  estate  by  the  curtesy  initiate,'  but  not  with  the 
curtesy  consummate.  This  has  become  a  settled  rule  of  property 
in  this  State.  Said  Judge  Depue,  in  Cushing  v.  Blake,  30  N.  J. 
Eq.  697 :  'The  Married  Woman's  act  most  effectually  makes  the 
estate  of  the  wife  her  separate  estate,  and  yet  it  has  not  abolished 
the  husband's  curtesy  after  her  death.'  It  is  very  evident,  there- 
fore, that  Porch  v.  Fries  is  not  an  authority  for  the  position  that 
after  the  birth  of  issue  the  husband  is  not  a  proper  party  to  a 
suit  w^iich  will  effect  his  own  interest.  It  dealt  with  no  such 
question.  Young  v.  Young,  45  N.  J.  Eq.  27,  was  also  decided  by 
Chancellor  Runyon.  He  there  held  that  a  married  woman  might 
maintain  a  suit  for  specific  performance  of  a  contract  to  convey 
land  to  her,  in  her  own  name,  without  joining  her  husband.  This 
decision  is  sustainable  on  the  theory  that  the  husband  has  no  inter- 
est until  conveyance  made.  Under  our  statute  it  is  in  the  power 
of  the  wife  to  enforce  or  refuse  to  enforce  the  contract  and  to 
enforce  it  either  at  law  or  in  equity,  as  she  may  elect.  ...  In 
view  of  this  course  of  decision,  I  think  it  may  be  affirmed  that  it 
has  never  yet  been  expressly  decided  that  after  issue  born  the 
husband  is  not  a  necessary  party  in  equity  to  any  suit  which 
touches  or  affects  his  right  to  curtesy  after  his  wife's  death.  To 
so  hold  would  be  to  create  an  exception  to  the  general  rule  regard- 
ing parties  which  could  not  be  sustained  on  principle,  and  which 
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might  in  some  cases  lead  to  the  destruction  of  the  right.  Com. 
ing  to  the  case  in  hand,  I  think  the  demurrer  must  be  sustained. 
There  is  no  allegation  of  issue  born  alive,  capable  of  inheriting 
the  estate.  Had  there  been  such  an  allegation,  I  think  it  would 
have  appeared  that  the  husbands  had  an  interest  in  the  controversy 
and  that  they  were  necessary  parties.  The  bill  as  it  stands  does 
not  show  any  interest  on  their  part.  If  it  should,  then  the  correct 
practice  would  be  to  make  the  husbands  defendants,  because  the 
suit  relates  to  the  separate  estate  of  their  wives.  In  the  case  in 
which  this  was  held  (Johnson  v.  Vail,  supra),  [14  N.  J.  Eq.  423] 
Chancellor  Green  further  declared  that  the  wife's  bill  should  be 
exhibited  in  the  name  of  her  next  friend.  But  this  was  said  in 
the  year  1862  and  before  the  enactment  of  section  11  of  the  Mar- 
ried Woman's  act.  By  the  explicit  language  of  that  section  she  is 
authorized  to  maintain  an  action  in  her  own  name  'for  the  recov- 
ery and  protection  of  her  property  as  if  she  were  an  unmarried 
woman.'  This  statutory  authority  clearly  does  away  with  the 
necessity  of  appearing  by  next  friend." 

174.  A  husband  is,  in  equity,  a  proper,  and  may  he  even  a  neces- 
sary, party  in  a  suit  against  his  wife  affecting  her  separate 
realty. 

Case:  Decker  v.  Panz,  54  Atl.  138  (Chan.  1903). — "In  the 
premises  the  bill  alleges  facts  which  the  complainants  claim  entitle 
ihem  to  have  the  defendant  husband  and  his  wife  execute  a  deed 
of  reconveyance,  and  they  pray  for  a  decree  to  that  effect.  While 
the  husband  has  no  legal  estate  in  lands  the  title  to  which  ig  owned 
by  the  wife,  yet  he  has  an  equity  which  makes  him  a  proper  party 
in  any  suit  "affecting  those  lands,  and  which  makes  him  a  neces- 
sary party  in  any  case  where  the  relief  sought  involves  the  execu- 
tion of  a  deed  by  the  wife  conveying  those  lands.  Her  deed,  even 
of  her  own  lands,  without  her  husband's  signature,  is  a  nullity. 
This  power  of  veto  over  the  wife's  conveyance  of  her  own  lands 
survived  the  Married  Woman's  act  of  1852,  and  all  its  subsequent 
amendments,  and  appears  to  be  all  that  is  left  of  the  estate  form- 
erly known  as  'tenancy  by  the  curtesy  initiate.'  The  existence  of 
this  power  in  the  husband  enables  him  to  retain  in  his  wife's 
name  the  title  to  any  lands  of  which  she  may  be  seized  during 
coverture,  so  that  in  case  she  dies  seized  of  an  estate  of  inher- 
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itance,  a  child  having  been  born  of  the  marriage,  an  estate  by 
the  curtesy  complete  instantly  vests  in  the  husband." 

775.  Husband  is  a  necessary  party  to  a  bill  by  his  wife's  trustee 
questioning  his  right  to  dispose  of  her  equitable  property. 

Case:  Pendleton  v.  Woodhouse  and  wife,  24  N.  J.  Eq.  347 
(Chan.  1874). — "The  bill  is  filed  by  George  F.  Pendleton,  as 
trustee,  and  Harriet  M.  Treat  as  cestui  que  trust  to  compel  a  con- 
veyance by  Sylvester  L,  Woodhouse  and  wife,  of  a  certain  land 
in  Somerset,  to  the  trustee.  Woodhouse  and  wife  demur,  on  the 
ground  that  Joseph  Treat,  the  husband  of  the  cestui  que  trust,  is 
not  a  party  to  the  suit.  .  .  .  The  relief  sought  is  in  direct  op- 
position to  the  interest  of  her  husband.  The  bill  called  into  ques- 
tion his  acts  in  treating  as  his  own,  property,  the  title  to  which 
was  not  in  his  wife,  but  of  which  she  claims  to  have  been  the 
equitable  owner.    He  is  a  necessary  party  to  the  suit." 

1/6.  A  feme  covert  may  join  with  her.  as  complainant,  her  hus- 
band, who  has  zvith  her  a  common  interest  in  the  execution 
of  a  trust,  zvhere  relief  is  sought  against  the  trustee. 

Case:  Carter  v.  Uhlein,  36  Atl.  958  (Qian.  1897). — "The  in- 
terests of  Mrs.  Carter  and  of  her  husband  are  therefore  jointly 
served  by  requiring  the  performance  of  the  trust.  He  is  a  ces- 
tui que  trust,  entitled  to  the  creation  of  the  credit  in  his  favor  in 
the  ultimate  residue  to  arise  from  the  proceeds  of  the  sale  of 
the  trust  lands.  She  is  entitled  to  Staats'  place  as  receiver  and 
holder  of  the  credit  in  favor  of  her  husband  and  to  whatever 
rights  Staats  had  under  the  release  agreement  in  the  one-half  of 
the  surplus  of  the  proceeds.  The  husband  and  wife  occupy  the 
position  of  persons  having  a  common  interest  in  the  execution  of 
4  trust,  where  relief  is  sought  against  the  trustee.  The  feme 
covert  now  has  by  the  statute  the  right  to  the  same  remedies  as 
if  she  were  a  feme  sole.  One  of  these  rights  is  that  of  joining 
with  any  one  in  the  prosecution  of  a  suit  in  the  result  of  which 
they  have  a  common  interest.  A  very  slight  interest  indeed  wnll 
justify  making  a  party  a  co-complainant.  .  .  .  The  statute 
authorizing  a  married  woman  to  sue  in  her  own  name  is  not  in- 
tended to  restrict,  but  to  extend,  the  powers  of  a  feme  covert,  and 
so  that  it  may  be  equal  to  those  exercised  by  a  feme  sole,  and  does 
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not  deprive  her  of  the  right  to  join  with  her  husband  in  prosecut- 
ing a  claim  in  which  they  may  be  jointly  interested.  I  think  the 
objection  that  Mrs.  Carter  should  not  be  a  complainant  cannot 
prevail." 

ij^.  A  wife  should  he  joined  zvith  her  husband  in  a  suit  for 
^  damages  to  the  inheritance  of  property  held  by  them  as 

tenants  by  the  entirety.    May  site  alone  for  the  recovery  of 

her  separate  property. 

Case:  Vunk  v.  Raritan  River  R.  R.  Co.,  56  N.  J.  L.  398  (Sup. 
Ct.  1894). — "The  effect  of  the  act  of  1852  upon  estates  conveyed 
to  husband  and  wife  after  that  act  went  into  operation  was  to 
endow  the  wife  with  the  capacity  during  the  joint  lives  to  hold 
m  her  possession,  as  a  single  female,  one-half  the  estate  in  com- 
mon with  her  husband  and  the  right  of  survivorship  subsisting  as 
at  common  law.  Buttlar  v.  Rosenblath,  15  Stew.  Eq.  651.  In 
that  event,  for  damages  sustained,  as  the  arbitrators  report,  by 
the  owners  of  property  held  by  husband  and  wife  as  tenants  by 
the  entirety,  the  wife  should  have  been  joined  with  her  husband 
as  a  co-plaintiff.'"'     [Injury  to  the  inheritance]. 

Case:  Van  Cleve  v.  Rook,  40  N.  J.  L.  2y  (Sup.  Ct.  1878). — 
"The  action  is  brought  by  a  married  woman  in  her  own  right, 
and  it  is  insisted  her  husband  should  be  joined.  But  this  conten- 
tion plainly  antagonizes  the  eleventh  section  of  the  Married  Wo- 
man's act  (Rev.,  p.  638),  which  authorizes  a  feine  covert  to 
maintain  an  action  in  her  own  name,  and  without  joining  her  hus- 
band, for  the  recovery  of  'all  property,  both  real  and  personal.' " 

Statute:  Com.  St.,  p.  3235,  sec.  11. — "A  married  woman  may 
maintain  an  action  in  her  own  name,  and  without  joining  her  hus- 
band therein  for  all  breaches  of  contract  and  for  the  recovery  of 
all  debts,  wages,  earnings,  money  and  all  property,  both  real  and 
personal,  which  by  this  act  is  declared  to  be  her  separate  property, 
and  for  all  damages  done  thereto,  and  she  shall  have,  in  her  own 
name,  the  same  remedies  for  the  recovery  and  protection  of  such 
property  as  if  she  were  an  unmarried  woman ;  and  in  any  civil 
or  criminal  proceedings,  it  shall  be  sufficient  to  allege  such  prop- 
erty to  be  her  property."  [Likewise,  when  living  separate.  Com. 
St.,  p.  4058,  sec.  23]. 

Case:  Ricardo  v.  News  Publishing  Co.,  73  N.  J.  L.  146  (Sup. 
Ct.  1905). — "In  an  action  of  damages  to  a  married  woman  with 
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respect  to  her  separate  property,  it  is  not  proper  to  join  her  hus- 
band with  her  in  the  action.  Gen.  Stat.,  p.  2014,  sec.  11  ;  Lehman 
V.  Hauk,  13  Vroom  206.  But  this  defect  is  one  of  form  and  not 
of  substance,  and  should  be  taken  advantage  of  by  motion  to 
Strike  out,  and  not  by  demurrer.  Van  Home  v.  Central  Railroad 
Co.,  9  Vroom  133." 

lyS.  A  married  woman  may  hind  herself  jointly  zvith  her  hus- 
band in  a  covenant  against  encumbrances  and,  zvhere  she 
does  so,  the  liability  is  joint  and  they  must  be  jointly  sued 
for  breach  thereof. 

Case:  Bray  v.  General  Engineering  Co.,  75  N.  J.  Eq.  445 
(Chan.  1909). — "The  title  to  the  lands  conveyed  was  in  the  wife, 
so  that  she  was  bound  by  the  covenant.  Gen.  Stat.  2012,  sec. 
7.  .  .  .  The  statute  above  quoted  seems  broad  enough  to  per- 
mit a  married  woman  to  bind  herself  jointly  with  her  husband  in 
covenants  against  incumbrances,  and  in  Wahl  v.  Stoy,  72  N.  J. 
Eq.  607,  66  Atl.  176,  Vice-Chancellor  Bergen  held  that  a  married 
woman  was  bound  by  a  restrictive  covenant  respecting  her  own 
land,  although  she  had  made  the  covenant  in  a  deed  executed  by 
her  which  conveyed  lands  that  belonged  to  the  husband.  The 
husband  is  liable  by  reason  of  his  execution  of  the  instrument  con- 
taining the  covenant.  It  appears  on  the  face  of  it  to  be  their 
joint  action,  and  I  must  therefore  hold  that  the  covenant  is  a  joint 
covenant  binding  them  jointly  and  not  severally.  Under  these 
circumstances,  their  liability  is  joint,  and  they  must  be  jointly 
sued.  Barber  v.  Robeson,  15  N.  J.  Law,  17;  Curtis  v.  Hollings- 
head,  14  N.  J.  Law,  402.  The  principle  is  a  very  familiar  one." 
.[Exception  in  Attachment  proceedings,  where  all  the  joint  debt- 
ors were  non-resident.] 

lyp.  A  married  woman  must  sue  alone  for  torts  committed 
against  her  or  her  separate  property.  Husband  and  zvife 
have  no  joint  cause  of  action.  Her  husband  may  join  in 
her  action,  in  a  separate  count,  any  claim  for  damages  he 
has  sustained,  or  he  may  sue  separately  therefor.  All  e.v- 
isting  rights  of  action  reserved. 

Statute  :  Com.  St.,  p.  3236,  sec.  12a. — "Any  married  woman 
may  maintain  an  action  in  her  own  name  without  joining  her  hus- 
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band  therein  for  all  torts  committed  against  her,  or  her  separate 
property,  in  the  same  manner  as  she  lawfully  might  if  a  feme 
sole;  provided,  however,  that  the  husband  of  such  married  woman 
may  join  in  such  action  his  claim  for  any  damages  he  may  have 
sustained  in  connection  with  or  growing  out  of  the  injury  for 
which  the  wife  brings  her  action,  but  his  failure  to  join  shall  not 
prevent  his  right  to  maintain  a  separate  action  therefor ;  provided 
further,  that  this  act  shall  not  be  so  construed  as  to  interfere  with 
or  take  away  any  right  of  action  at  law  or  in  equity  now  provided 
for  the  torts  above  mentioned." 

Statute:  Com.  St.,  p.  3237,  sec.  12b. — "Any  action  brought  in 
accordance  with  the  provisions  of  this  act  may  be  prosecuted  by 
such  married  woman  separately  in  her  own  name,  and  the  non- 
joinder of  her  husband  shall  not  be  pleaded  in  any  such  action." 

Case  :  Luella  Long  and  Husband  v.  Pennsylvania  R.  R,  Co., 
30  N.  J.  L.  J.  56-58  (U.  S.  Circuit,  Dist.  of  N.  J.,  1907).— "The 
plaintiffs  in  this  case  are  husband  and  wife  .  .  .  in  conse- 
quence of  which  she  and  her  husband,  in  a  single  count,  jointly 
claimed  damages  from  the  defendant  company.  The  defendant 
has  demurred  to  the  declaration  on  the  ground  that  the  husband 
is  not  a  proper  party  to  the  action.  The  demurrer  is  founded  on 
the  provisions  of  an  act  of  the  New  Jersey  Legislature  entitled 
'An  Act  for  the  protection  and  enforcement  of  the  rights  of  mar- 
ried women,'  approved  May  17,  1906.  .  .  .  But  the  plain- 
tiffs insist  that  inasmuch  as  the  first  section  of  the  act  declares  that 
a  married  woman  'may'  maintain  an  action  in  her  own  name, 
without  joining  her  husband  therein,  for  a  tort  committed  against 
her,  she  has  an  option  in  the  matter,  and  may  exercise  her  choice 
as  to  whether  she  will  or  will  not  join  her  husband  in  such  an 
action,  and  that  whether  the  suit  be  instituted  in  the  name  of  the 
wife  alone,  or  in  the  names  of  the  husband  and  wife  jointly,  the 
act  does  not  deprive  the  husband  of  his  interest  in  the  suit,  or 
his  right  to  take  to  his  own  use  its  proceeds.  In  my  opinion  such 
a  construction  of  the  section  is  not  permissible.  The  Legislature, 
by  conferring  upon  a  wife  the  right  to  sue  alone,  has  given  her 
absolute  control  of  her  suit  and  the  right  to  take  to  her  own  use 
whatever  she  may  recover.  The  Legislature  intended  that  in  a 
suit  to  recover  damages  for  a  tort  committed  against  a  married 
woman  after  the  passage  of  the  act,  her  husband  should  have  no 
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interest,  and,  therefore,  that  he  should  not  be  a  party  thereto. 
The  demurrer  must  be  sustained."  [See,  by  analogy,  Stephens  v. 
Smith,  76  Atl.  (Sup.  Ct.  1910),  sec.  194  infra.] 

Case:  Consolidated  Traction  Co.  v.  Whelan,  60  N.  J.  L.  157 
(Err.  and  App.  1897). — "Under  the  English  act  [from  which  N. 
J.  act  was  taken]  the  practice  seems  to  have  been  to  present  the 
claims  in  separate  counts,  with  separate  claims  for  damages. 
Hemstead  v.  Phoenix  Gas,  &c.,  Co.,  3  Hurlst.  &  C.  745 ;  Morris 
V.  Moore,  19  C.  B.  (N.  S.)  359.  In  my  judgment  it  is  the  prac- 
tice which  ought  to  be  adopted  and  followed  under  our  statute. 
Upon  such  separate  counts,  separate  issues  would  be  presented, 
to  which  the  jury  would  respond,  and  the  judgment  entered 
would  preserve  the  separate  rights  of  husband  and  wife  in  the 
total  recovered.  The  defendant  would  also  be  enabled  to  question 
the  propriety  of  the  verdict  upon  the  evidence  respecting  each 
claim." 

Case:  Bracket  v,  Fallon,  76  Atl.  558  (Sup.  Ct.  1910). — "This 
is  a  motion  to  strike  out  a  declaration.  The  suit  is  brought  by 
husband  and  wife  for  the  recovery  of  damages  occasioned  by  the 
defendant's  negligence.  The  resultant  injuries  for  which  dam- 
ages are  claimed  are  (a)  for  the  injuries  of  the  husband's  auto- 
mobile; (b)  for  dislocation  of  the  wife's  shoulder,  and  other  per- 
sonal injuries  to  her;  (c)  the  deprivation  of  the  husband  of  the 
wife's  society  and  services;  (d)  for  the  expenditure  made  by  the 
husband  about  his  wife's  cure.  The  declaration  consists  of  two 
counts,  in  each  of  which  the  above  claims  are  joined,  and  one  ad 
damnum  clause  'to  the  damage  of  the  said  plaintiffs  $3,000,  and 
therefore  they  bring  suit.'  The  only  cause  assigned  in  the  notice 
requiring  consideration  is  that  'the  declaration  has  set  forth  in  a 
single  count  some  grounds  of  special  damage  for  which  the  plain- 
tiffs are  entitled  to  sue  jointly,  and  another  ground  of  special 
damage  for  which  the  husband  in  his  own  right  is  alone  entitled 
to  recover.'  It  is  not  a  case  of  misjoinder  of  counts,  but  one 
where  it  is  alleged  there  have  been  united  in  the  same  count  di- 
vergent causes  of  action.  In  1909  (P.  L.  1909,  p.  210)  a  statute 
was  passed  enabling  a  married  woman  to  sue  separately  without 
her  husband  for  all  torts  committed  against  her,  and  giving  the 
husband  the  option  to  join  his  claim  for  damages  sustained  by 
him  growing  out  of  the  injury  for  which  the  wife  brings  the  ac- 
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tion.  Before  this  statute  for  injuries  to  the  wife,  she  was  neces- 
sarily joined  with  the  husband  as  co-plaintiff.  In  such  cases  where 
the  husband  had  joined,  as  he  might,  a  claim  for  damages  to  him- 
self in  his  own  right,  it  was  held,  in  Consolidated  Traction  Co.  v. 
Whelen,  60  N.  J.  L.  155,  37  Atl.  1106,  that  the  better  practice  was 
to  have  separate  counts  for  each  claim  and  that,  where  in  such  a 
case  the  ad  damnum  clause  showed  the  recovery  was  for  the 
plaintiffs,  the  separate  claims  of  the  husband  cannot  be  consid- 
ered as  included  in  the  recovery,  and  that  only  the  joint  claims 
of  husband  and  wife  could  be  recovered.  Karnuff  v.  Kelch,  60 
N.  J.  Law,  499,  55  Atl.  163.  But  in  the  case  at  hand  in  conse- 
quence of  the  statute  of  1909  we  have  no  joint  cause  of  action ; 
yet  the  damages  are  laid  as  joint.  The  declaration  in  this  respect, 
therefore,  must  be  held  to  be  irregular  and  defective,  and  so 
framed  as  to  prejudice  and  embarrass  a  fair  trial  of  the  action." 


CHAPTER  XXXI. 

Possession,  Ownership  and  Use  of  Property  Between  Hus- 
band AND  Wife 

181.  Mere  possession  of  personal  property  raises  no  presumption  of  own- 

ership in  either  husband  or  wife,  where  they  are  living  properly 
together.  If  such  intermixture  be  by  consent,  the  presumption  is 
that  they  hold  equal  shares. 

182.  Ownership  of  money  between  husband  and  wife  is  decided  from  its 
source,  and  under  what  circumstances  it  was  transferred  from  the 
husband's  possession  to  that  of  the  wife's. 

183.  Husband  and  wife,  when  living  together,  have,  to  some  extent,  a 
common  use  of  their  individual  property. 

184.  A  possession   entered   into,   in   right   of  the   wife,  cannot   be   taken 

advantage  of  by  the  husband  to  the  prejudice  of  the  wife. 

185.  A  husband's  permission  to  his  wife  to  draw  on  a  fund  in  a  Trust 

Company,  is  entirely  consistent  with  his  continued  ownership  of  said 
fund. 

186.  A  surviving  wife  who  claims  money  remaining  in  the  homestead 

must  prove  that  her  husband,  at  the  time  of  his  death,  was  her 
debtor. 

181.  Mere  possession  of  personal  property  raises  no  presump- 
tion of  ozvnership  in  either  husband  or  wife,  zvhere  they 
are  liznng  properly  together.  If  such  intermixture  be  by 
consent,  the  presumption  is  that  they  hold  in  equal  shares. 

Case:  Van  Liew  v.  Van  Liew,  36  N.  J.  Eq.  638  (Err.  and 
App.  1883). — "The  controversy  in  this  cause  arises  between  the 
representatives  of  the  husband  and  the  representatives  of  the 
wife,  respecting  the  ownership  of  a  sum  of  money  found  after 
their  death  in  the  house  where  they  had  resided  together  as  man 
and  wife  for  over  thirty  years.  They  died  within  eighteen  hours 
of  each  other,  without  issue,  and  intestate,  the  wife  being  the 
survivor.  .  .  .  Both  parties,  it  may  be  observed,  claim  title 
by  possession,  and  each  relies  almost  exclusively  upon  the  alleged 
nature  of  the  possession  and  the  presumption  of  ownership  aris- 
ing from  it.  The  possession  of  personal  property  has  always  been 
recognized  as  presumptive  evidence  of  ownership.  At  comtnon 
law  as  between  husband  and  wife  this  presumption  had  no  ex- 
istence.    As  an  incident  to  the  marital  relation,  the  possession 
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of  the  wife  was  the  possession  of  the  husband,  and  presumptive 
evidence  of  ownership  in  him  and  not  in  the  wife.  But  since  the 
passage  of  the  laws  for  the  better  securing  of  the  property  of 
married  women,  and  the  hberal  construction  given  to  those  laws 
by  our  courts,  the  presumption  of  ownership  by  the  husband 
of  property  in  the  possession  of  the  wife  exists  only  in  a  modified 
form  and  to  a  limited  extent.  The  sole  and  separate  property  of 
the  wife  in  both  her  real  and  personal  estate,  and  the  rents  and 
profits  thereof,  as  well  as  in  her  wages  and  earnings,  is  now  rec- 
ognized by  law,  and  there  seems  no  sufficient  reason  for  excluding 
her  from  the  operation  of  general  rules  of  law  as  to  what  shall 
constitute  the  evidence  of  her  ownership  of  the  property,  which 
the  law  gives  her.  Whiton  v.  Snyder,  88  N.  Y.  299.  When  the 
law  declares  that  the  goods  of  the  wife  shall  be  her  sole  and 
separate  property,  as  though  she  were  a  single  woman,  it  is  incon- 
gruous to  hold  that  the  possession  by  the  wife  of  property  abso- 
lutely her  own  is  presumptive  evidence  of  the  ownership  of  that 
property  by  the  husband.  As  between  the  wife  and  third  per- 
sons, the  general  rules  of  evidence  which  protect  the  husband 
should  in  substance  be  made  available  for  the  protection  of  the 
wife.  2  Bishop  on  Married  Women,  sec.  140.  Such  general 
rules,  however,  must,  as  to  their  application  in  controversies  be- 
tween husband  and  wife,  be  modified  by  the  peculiar  relations  ex- 
isting between  them,  as  well  as  by  the  facts  in  each  particular 
case  and  the  circumstances  surrounding  it.  Mr.  Bishop,  in  his 
Treatise,  well  observes  'that  it  is  plain  in  reason  that  where  hus- 
band and  wife  are  living  together,  and  using  each  other's  proper- 
ty almost  indiscriminately,  and  then  a  controversy  arises  between 
them  as  to  ownership,  little  or  no  weight  should  be  given  to  the 
mere  fact  of  possession.'  .  .  .  Under  these  circumstances, 
there  is  no  presumption  of  separate  ownership  either  in  husband 
or  wife  from  possession.  The  only  fair  and  reasonable  inference 
is  that  the  moneys  of  these  parties  were  mingled  in  the  trunk  with 
the  knowledge  and  assent  of  both.  There  is  no  allegation  or  pre- 
tence of  fraud  in  either  party,  or  that  the  commingling  was  the 
result  of  negligence,  inadvertence,  or  accident.  It  is  the 
undisputed  rule  both  of  the  civil  and  of  the  common  law  that 
where  the  goods  of  two  or  more  persons  are  so  intermixed  that 
they  can  no  longer  be  distinguished,  the  owners,  if  the  intermix- 
ture be  by  consent,  have  an  interest  in  common  in  proportion  to 
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their  respective  shares.  Inst.  2,  i,  27,  28;  2  Bl.  Com.  405;  2 
Kent  364;  Story  on  Bailments,  sec.  40.  This,  then,  is  the  case 
of  a  common  fund,  from  which  both  parties  were  entitled  to  take 
out  their  respective  contributions,  and  the  representatives  of 
each  have  now  the  same  right,  provided  the  several  contributions 
of  their  respective  intestates  to  the  common  fund  can  be  definitely 
ascertained.  But  upon  this  vital  point  the  case  presents  no  satis- 
factory testimony.  .  ,^  .  There  being  thus  no  satisfactory 
evidence  of  the  amounts  respectively  contributed  by  the  parties 
to  the  common  fund,  and  no  certain  basis  for  its  division,  and 
each  equally  culpable  for  not  keeping  some  account  or  statement 
of  their  respective  interests,  the  only  equitable  solution  of  the 
difficulty  is  the  equal  division  of  the  fund  in  controversy.  This 
view  of  the  case  is  further  supported  by  the  following  considera- 
tions :  Where  two  persons  hold  either  real  or  personal  estate  in 
joint  tenancy  or  in  common,  the  presumption,  in  the  absence  of 
evidence  to  the  contrary,  is  that  they  hold  in  equal  shares  or  moie- 
ties. .  .  .  The  commingling  of  goods  by  consent  necessarily 
presupposes  some  agreement  or  understanding  between  the  par- 
ties as  to  the  terms  upon  which  the  intermingling  was  made.  It 
may  reasonably  be  inferred  from  the  relations  between  these  par- 
ties, from  the  manner  in  which  they  lived,  from  their  confidence 
in  each  other,  and  from  the  fact  that  neither  kept  any  account 
or  statement  of  the  transactions,  that  the  parties  themselves  con- 
sidered this  a  common  fund  in  which  each  had  an  equal  interest 
and  to  which  each  contributed  about  an  equal  share.  Probably  no 
division  was  ever  contemplated  or  thought  of  by  either.  .  .  . 
The  equal  division  of  the  fund  is  also  sanctioned  by  the  familiar 
maxim  that  'Equality  is  equity.'  The  fund  belongs  to  two  par- 
ties. There  is  no  certain  or  satisfactory  basis  for  a  division  of  the 
mass  upon  any  other  principle,  and  an  equal  division  will  best 
subserve  the  ends  of  justice  and  violate  no  settled  rule  of  law." 

182.  Ozvnership  of  money  betzvecn  husband  and  -cvifc  is  decided 
from  its  source  and  under  what  circumstances  it  was 
transferred  from  the  husband's  possession  to  that  of  the 
wife. 

Case:  Fretz  v.  Roth,  68  N.  J.  Eq.  530  (Chan.  1904). — "In  an 
enquiry  with  respect  to  the  ownership  of  property  once  in  the 
16 
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husband's  ownership,  the  presumptions  of  law  existing  prior  to 
the  act  .[M.  W.  Act]  remains  as  theretofore.  ...  To  de- 
termine, therefore,  as  between  husband  and  wife,  the  ownership 
of  money,  we  must  first  ascertain  the  source  whence  it  came. 
.  .  .  Second,  we  must  ascertain  the  circumstances  under 
which  the  money  was  transferred  from  the  possession  of  the 
husband  to  the  possession  of  the  wife."  [See,  also,  as  to  deposit 
by  wife  in  a  bank  in  her  own  name,  above  case,  p.  532.] 

18^.  Husband  and  ivife,  zvhen  living  together,  have,  to  some  ex- 
tent, a  common  use  of  their  individual  property. 

Case:  Vreeland  v.  Vreeland's  Admr.,  16  N.  J.  Eq.  524  (Chan. 
1863). — "Nor  is  the  case  materially  altered  by  the  fact  that  the 
husband  is  permitted  to  take  and  use  the  interest  of  the  money 
while  it  remains  in  his  hands.  That  may  be  done  for  the  joint 
benefit  and  support  of  the  husband  and  wife  while  they  live  to- 
gether. In  fact,  the  nature  of  the  relation  is  such  that,  while  it 
continues,  neither  can  ordinarily  have  a  sole  and  exclusive  enjoy- 
ment of  their  individual  property.  If  the  wife's  property  con- 
sists of  lands,  and  she  lives  upon  it,  the  husband  may  enjoy  it 
jointly  with  her.  If  of  chattels  in  her  possession,  the  husband 
may  use  them.  The  legal  relation  of  husband  and  wife  is  so  inti- 
mate, that  it  necessarily  involves,  to  some  extent,  a  common  use 
of  their  individual  property.  It  was  not  intended  that  the  statute 
for  the  better  securing  the  property  of  the  wife,  should  impair 
the  intimacy  and  unity  of  the  married  relation.  Walker  v. 
Reamy,  12  Casey  414;  Naylor  v.  Field,  5  Dutcher  292."  {Obiter, 
as  to  lands.] 

184.  A  possession  entered  into,  in  rigJit  of  the  zvife,  cannot  be 
taken  advantage  of  by  the  husband  to  the  prejudice  of  the 
wife. 

Case:  Outcalt  v.  Ludlow,  32  N.  J.  L.  247  (Sup.  Ct.  1867). — 
"It  appears  that  she  and  her  husband  entered  into  possession 
under  a  parol  gift  from  her  father,  and  that  he  permitted  them 
to  occupy  it,  as  the  property  of  the  wife.  A  possession  entered 
into,  in  the  right  of  the  wife,  by  the  permission  of  the  father,  al- 
though the  husband,  as  such,  would  be  entitled  to  enjoy  it  as  long 
as  the  father  permitted,  could  not  be  taken  advantage  of  by  the 
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husband  to  the  prejudice  of  his  wife.  His  possession  was  only 
through  her,  and  he  could  not,  by  any  act  of  his  own  against  his 
wife,  change  it  into  an  adverse  possession.  If  she  was  permitted 
by  the  father  to  have  possession  of  the  whole  as  hers,  and  by 
lapse  of  time  it  ripened  under  an  adverse  possession  against  the 
father,  or  his  descendants,  into  a  title,  it  was  her  title,  and  at  the 
death  of  John  Outcalt  she  would  have  the  full  benefit  of  it 
against  any  one  claiming  under  her  husband." 

18^.  A  husband's  permission  to  his  wife  to  drazv  on  a  fund  in  a 
trust  company  is  entirely  consistent  with  his  continued 
ownership  of  said  fund. 

Case:  Crane  v.  Brewer,  73  N.  J.  Eq.  558  (Chan.  1907). — "The 
bill  in  this  case  is  filed  to  set  aside  a  conveyance  of  lands  upon 
the  ground  that  it  is  voluntary  and  in  fraud  of  creditors.  .  .  . 
Then  the  result  would  have  been  that  there  was  on  deposit  with 
the  trust  company  a  sum  of  money  which  originally  belonged  to 
the  husband,  but  which  could  be  drawn  by  either  party.  This 
alone  would  not  be  evidence  of  a  gift  to  the  wife.  Skillman  v. 
Wiegand,  54  N.  J.  Eq.  198;  Taylor  v.  Coriell,  66  N.  J.  Eq.  262. 
The  act  of  authorizing  the  wife  to  draw  upon  the  fund  is  entirely 
consistent  with  the  husband's  continued  ownership  of  it.  I 
therefore  conclude  that  the  real  estate  in  question  was  purchased 
by  the  husband  with  his  own  money;  that  it  belonged  to  him, 
and  upon  his  death  his  wife  had  no  equity  to  claim  title  to  it, 
and  hence  that  she  has  failed  to  show  a  resulting  or  other  trust." 

186.  A  wife,  surziving  her  husband,  who  claims  money  remain- 
ing in  the  homestead,  must  prove  that  her  husband,  at  the 
time  of  his  death,  zuas  her  debtor. 

Case:  Van  Liew  v.  Galtra,  36  N.  J.  Eq.  252,  256  (Chan.  1882). 
— "This  business  was  conducted  in  his  name.  She  had  no  sep- 
arate business.  ...  I  think  that  when  the  wife,  surviving  the  hus- 
band, or  her  representative  after  her  death,  claims  money  remain- 
ing in  the  homestead  on  the  death  of  the  husband,  it  is  not  enough 
to  show  that  she  once  earned  money,  nor  that  she  received  a  por- 
tion from  her  father's  estate,  nor  that  her  husband  at  times  gave 
her  money,  without  further  identifying  such  sums  and  showing 
that  the  moneys  in  question  are  the  same,  or  that  the  moneys  so 
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earned  or  received  by  the  wife  passed  to  the  husband  without  a 
lawful  consideration.  It  must  appear  that  at  the  time  of  his 
death  he  was  her  debtor.  The  courts  have  not  yet  said  that  recent 
legislation  has  so  transformed  the  marital  relation  as  to  secure  to 
the  wife  more  than  the  favors  which  the  husband  formerly  en- 
joyed. Doubtless  the  same  presumptions  and  rules  of  evidence 
are  to  be  applied  in  this  case  as  formerly.  Walker  v.  Reamy,  36 
Pa.  St.  410 ;  Peavin  v.  Capewell,  45  Pa.  St.  89 ;  Buck  v.  Asbrook. 
59  Mo.  200;  Bradford's  Appeal,  29  Pa.  St.  513." 


CHAPTER  XXXII 

PosT-NuPTiAL  Settlement 

j8y.  Husband's  joinder  zvith  wife,  in  conveyance  of  her  real 
property  to  a  trustee,  after  issue  born  alive,  is  a  sufficient 
consideration  for  an  interest  therein  secured  to  him.  A 
conveyance  to  a  trustee  of  all  the  ivife's  interest  which 
leaves  nothing  else  for  her  to  do,  without  actual  transfer- 
ence of  said  property,  is  an  executed  one. 

Case:  Speakman  v.  Tatem,  48  N.  J.  Eq.  137  (Chan.  1891 ;  af- 
firmed 50  N.  J.  Eq.  484). — "This  is  a  bill  by  a  cestui  que  trust 
against  his  trustee  .  .  .  alleging  that  the  trustee  failed  and 
neglected  to  collect  and  take  possession  of  the  trust  fund,  and 
praying  that  he  may  be  charged  in  this  suit  with  what  he  might 
and  ought  to  have  collected.  The  trust  was  created  by  deed  by 
husband  and  wife  to  the  trustee  conveying  the  wife's  estate.  [Con- 
sisting of  real  and  personal  property].  By  its  terms  it  gave  the 
income  to  the  wife  for  life,  and  at  her  death,  the  husband  surviv- 
ing, one-third  of  the  income  to  him  for  life,  and  at  his  death  the 
corpus  to  the  three  children  of  the  parties.  .  .  .  Third,  At 
the  argument  defendant's  counsel,  in  his  brief,  took  higher  ground 
not  disclosed  by  his  answer  or  proofs.  He  insisted  that  the  deed 
in  question  was  purely  voluntary  and  without  any  consideration 
moving  from  the  husband,  and  that  it  passed  no  present  title  to 
any  property,  but  was  wholly  executory  and  rested  wholly  upon 
the  mutual  relations  existing  between  the  parties.  .  .  .  With 
regard  to  the  first  branch  of  this  defence,  it  is  to  be  observed  that 
its  strength  lies  in  two  assumptions,  each  of  which  is  necessary  to 
its  stability.  First,  That  no  title  passed  to  any  property  under  the 
trust  deed ;  and,  second,  that  it  was  without  any  consideration 
moving  from  the  husband,  and,  therefore,  voluntary  and  unen- 
forceable in  equity.  .  .  .  And,  looking  at  the  case  as  pre- 
sented, it  seems  to  me  that  it  discloses  a  sufficient  valuable  consid- 
eration moving  from  the  husband,  consisting  of  his  grant  of  all 
marital  rights  in  his  wife's  estate,  to  sustain  the  deed,  without  re- 
sorting to  and  solving  the  somewhat  vexed  question,  whether  the 
relation  existing  between  them  did  not  of  itself  constitute  a  suf- 
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ficient  consideration  for  the  very  small  contingent  interest  re- 
served to  him.  Nor  am  I  able  to  adopt  the  view  so  ably  argued 
by  counsel,  that  the  deed  was  wholly  executory.  The  distinction 
between  executed  and  executory  deeds  and  contracts,  in  this  con- 
nection, rests  upon  the  difference  between  a  completed  gift  and  a 
mere  contract  or  promise  to  give,  which  leaves  something  more  to 
be  done  by  the  donor  before  the  donee  can  take  and  enjoy  the  gift. 
The  title  to  the  undivided  fourth  part  of  the  real  estate  devised 
to  Mrs.  Speakman  actually  passed  and  became  vested  in  the  trus- 
tee, and  he  became  entitled  to  stand  in  her  place  in  all  respects  the 
same  as  if  he  had  paid  full  value  for  it.  Such  was  clearly  the  ef- 
fect of  the  deed.  It  executed  itself  and  passed  the  title  and  pos- 
session under  the  statute  of  uses  in  prccsenti  to  the  grantee.  He 
had  no  need  to  ask  any  aid  from  a  court  of  equity  to  enforce  it. 
Jeffreys  v.  Jeffreys,  i  Craig  at  p.  138,  where  there  was  a  con- 
veyance in  prcesenti  of  freehold  and  a  covenant  to  surrender 
copyhold,  the  former  upheld  and  the  latter  held  invalid ;  Hayes  v. 
Kershow,  i  Sandf.  Ch.  258,  conveyance  of  freehold ;  Viney  v.  Ab- 
bott, 109  Mass.  300,  where  there  was  an  actual  transfer  of  stock. 
With  regard  to  so  much  of  the  residue  as  at  the  date  of  the  deed 
consisted  of  a  bond  and  mortgage  and  other  chattel  interests,  Mrs. 
Speakman  had  no  such  direct  interest  and  estate  in  it  as  she  had 
■in  the  realty,  but  whatever  she  had  was  capable  of  being  assigned 
and  transferred  absolutely,  and  I  think  the  deed  accomplished 
that  result.  It  left  nothing  to  be  done  by  her  to  complete  the  gift. 
The  trustee  by  it  became  entitled  to  stand  in  her  shoes  and  need 
ask  nothing  further  from  her.  And  this  is  the  test  of  the  comple- 
tion of  the  gift  as  established  by  the  more  modern  cases.  [Refer- 
ences to  collection  and  citation  of  cases,  etc.]  In  my  opinion  the 
,  complainant  is  entitled  to  relief."  [On  subject  of  post-nuptial  set- 
tlement, see  sec.  11,  supra.] 


CHAPTER  XXXIII 

Remedies 

188.  Neither  husband  nor  wife  can  sue  the  other,  or  the  other's  rep- 
resentative, at   law. 

l88a.  After  a  divorce,  a  mensa  et  thoro,  she  must  sue  husband  in  equity. 

189.  A  married  woman's  rights  or  obligations  may  be  enforced  at  law  or 
in  equity,  in   her  own  name. 

188.     Neither  husband  nor  zvife  can  sue  the  other,  or  the  other's 
representative,  at  laiv. 

Case:  Rusling  v.  RusHng's  Executors,  47  N.  J.  L.  2  (Sup.  Ct. 
1885). — "This  is  a  suit  by  a  widow  against  the  executors  of  her 
late  husband.  .  .  .  The  enquiry  thus  started  is  one  that  re- 
lates not  to  the  right  of  the  plaintiff  to  the  fund  in  question,  but 
to  the  appropriateness  of  the  forum  in  which  she  has  sought  her 
remedy.  Is  the  claim  a  legal  or  an  equitable  one?  That  it  be- 
longs to  the  latter  of  these  two  classes  seems  to  me  to  have  been 
peremptorily  settled  in  the  case  of  Horner  v.  Horner's  Ex'rs,  4 
Vroom  387  [Err.  and  App.  1867].  ...  As  already  stated, 
part  of  the  wife's  moneys  had  been  invested  by  the  husband  in 
a  bond  and  mortgage  taken  in  his  own  name,  and  although  in  all 
the  opinions  read  in  the  Court  of  Errors  it  was  admitted  that  un- 
der the  circumstances  then  present  such  moneys,  being  by  force 
of  the  statute  a  part  of  the  separate  estate  of  the  wife,  were  re^ 
coverable  by  her  in  a  court  of  equity,  at  the  same  time  it  was  de- 
clared that  it  would  be  radically  incongruous  with  the  judicial 
system  of  this  State  to  permit  such  a  controversy  to  be  waged  in 
a  court  of  common  law.  In  order  to  show  upon  how  broad  a 
principle  the  doctrine  was  founded  in  the  court  of  last  resort,  it 
will  suffice  to  cite  the  following  passages  from  the  carefully  pre- 
pared opinion  of  Chancellor  Zabriskie,  viz. :  'During  the  life  of 
both  parties  no  action  could  be  brought  at  law  by  the  wife  against 
the  husband  for  her  estate  received  by  him,  for  at  law  no  action 
can  be  maintained  by  either  against  the  other ;  and  although  at 
first  inclined  to  hold  the  contrary,  I  have  come  to  the  conclusion 
that  no  action  at  law  can  be  maintained  by  the  wife  against  her 
husband's  representatives  for  money  belonging  to  her  received  by 
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him  in  his  lifetime,  as  so  much  money  had  and  received  for  her  use. 
The  husband  in  his  Hfe,and  his  representative  after  his  death,  can 
be  made  to  account  for  her  separate  estate  received  by  him,  not 
given  to  him  by  her.  But  this  account  has  always  been  had  in 
equity.  No  case  is  found  where  any  action  at  law  was  ever 
brought,  although  for  many  years  married  women  have  had,  by 
settlement  or  gift,  estates  to  their  separate  use,  as  to  which  their 
rights  were  the  same  as  their  rights  now  are  to  their  separate  es- 
tates under  the  Married  Women's  act.  The  mere  fact  of  the  re- 
ceipt of  her  money  does  not  make  his  representatives  liable  to  ac- 
count for  it  to  her.  That  is  controlled  by  the  circumstances, 
which  cannot  be  so  well  considered  at  law  as  in  courts  of  equity.' 
And  this  view  of  the  late  Chancellor  is  sustained  in  all  respects 
and  is  very  strongly  corroborated  by  the  opinion  of  Mr.  Justice 
Depue,  read  in  the  same  case.  The  rule,  therefore,  is  settled  in 
this  State  that  neither  of  the  parties  to  a  marriage  can  sue,  at  law, 
the  representative  of  the  one  first  dying,  for  moneys  received  in 
his  or  her  behalf  during  marriage." 

Statute:  Com.  St.,  p.  3237,  sec.  14. — "Nor  shall  anything 
herein  enable  husband  or  wife  to  contract  with,  or  to  sue  each 
other,  except  as  heretofore." 

Case:  Alpaugh  v.  Wilson,  52  N.  J.  Eq.  425  (N.  J.  Chan.  1894; 
affirmed,  p.  589,  Err.  and  App.  1894). — "I  think  that  it  is  not  seri- 
ously disputed  but  that  under  the  common  law  the  wife  could  not 
maintain  an  action  against  her  husband  for  the  reason  that  in  le- 
gal contemplation  they  were  one.  Nor  has  it  been  successfully 
maintained  that  this  unity  has  been  severed  by  implication  under 
any  acts  of  the  legislature  respecting  married  women.  Such  acts 
being  in  derogation  of  the  common  law,  all  courts  have  persisted 
in  a  strict  construction  of  them.  The  true  view  has  been  clearly 
expressed  by  Chief-Justice  Beasley,  in  Gray  v.  Gray,  12  Stew. 
Eq.  511,  512."  [Sec.  26  of  Married  Women's  act  has  not  repealed 
sec.  14,  Turner  v.  Davenport,  63  N.  J.  Eq.  288,  Err.  and  App. 
1901]. 

i88a.  A  married  zvoman,  living  apart  from  her  husband  under  a 
decree  of  divorce  a  mensa  ct  thoro,  cannot  sue  her  hus- 
band at  lazv. 

Case:  Drum  v.  Drum,  69  N.  J.  L.  558  (Sup.  Ct.  1903).— "The 
difficulty  in  the  way  of  supporting  the  judgment  is  the  fact  that 
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a  wife  is  incapable  of  maintaining  an  action  at  law  against  her 
husband.  Our  statute  enlarging  the  legal  rights  of  married  wo- 
men (Gen.  Stat.,  p.  2015,  sec.  14)  expressly  saves  the  common 
law  inability  of  husband  and  wife  to  sue  each  other.  The  decree 
of  divorce  a  mensa  et  thoro  between  these  parties  did  not  affect 
the  status  of  marriage ;  it  merely  justified  their  separation.  Amer- 
ican Legion  of  Honor  v.  Smith,  18  Stew.  Eq.  61,  66.  While  we 
have  several  statutes  giving  increased  privileges  to  married  wo- 
men living  apart  from  their  husbands,  none  confers  the  right  to 
sue  their  spouses  at  law." 

i8q.     a  married  zvovian's  rights  or  obligations  may  be  enforced 
at  lazv  or  in  equity,  in  her  ozun  name. 

Statute:  Com.  St.,  p.  3235,  sec.  11. — "A  married  woman  may 
maintain  an  action  in  her  own  name,  and  without  joining  her 
husband  therein  for  all  breaches  of  contract  and  for  the  recov- 
ery of  all  debts,  wages,  earnings,  money  and  all  property,  both 
real  and  personal,  which  by  this  act  is  declared  to  be  her  separate 
property,  and  for  all  damages  done  thereto,  and  she  shall  have, 
in  her  own  name,  the  same  remedies  for  the  recovery  and  pro- 
tection of  such  property  as  if  she  were  an  unmarried  woman ;  and 
in  any  civil  or  criminal  proceedings,  it  shall  be  sufficient  to  allege 
such  property  to  be  her  property." 

Statute:  Com.  St.,  p.  3226,  sec.  5. — "Which  [her]  contracts 
shall  be  legal  and  obligatory,  and  may  be  enforced  at  law  or  in 
equity,  by  or  against  such  married  woman,  in  her  own  name,  and 
apart  from  her  husband." 


CHAPTER  XXXIV 

Residence  and  Support  of  a  Feme  Covert 

190.  As  a  general  rule,  the  legal  residence  of  a  wife  follows  that  of  her 
husband. 

191.  Collateral  mortgage  to  secure  agreement  to  support  his  wife,  valid. 

ipo.     As  a  general  rule,  the  legal  residence  of  a  wife  follows  that 
of  her  husband. 

Case:  Hartman's  Case,  70  N.  J.  Eq.  668  (Prerog.  Ct.  1905). — 
"The  remaining  question  relates  to  the  residence  of  the  testatrix. 
Her  abiding  place  was  inidoubtedly  in  the  city  of  New  York,  but 
the  legal  domicile  of  her  husband  was  in  this  State,  and  it  must 
be  conceded  that  the  established  rule  is  that  where  the  husband 
and  wife  are  living  together  as  members  of  one  family  the  resi- 
dence of  the  husband  is  considered,  in  law,  as  the  residence  of 
the  wife.  Baldwin  v.  Flagg,  43  N.  J.  L.  495  ;  Hunt  v.  Hunt,  72 
N.  Y.  217;  McPherson  v.  Housel,  13  N.  J.  Eq.  35.'' 

Case:  Boyce  v.  Boyce,  23  N.  J.  Eq.  348  (Chan.  1873;  affirmed 
24  N.  J.  Eq.  588,  Err.  and  App.  1874).— "The  wife  is 
bound  to  follow  her  husband  when  he  changes  his  resi- 
dence, even  without  her  consent,  provided  the  change  is  made 
by  him  in  the  bona  Ude  exercise  of  his  power,  as  head  of  the  fam- 
ily, of  determining  what  is  the  best  for  it.  Even  this  may  have 
its  limits,  and  it  may  be  questioned  whether  a  husband  has  a  right 
to  require  his  wife  to  leave  all  her  kindred  and  friends,  and  fol- 
low him  to  Greenland  or  Africa,  or  even  to  Texas,  Utah,  or  Ari- 
zona. Clearly,  he  has  no  right  to  take  her  to  such  places  as  a 
punishment  for  her  disobedience,  extravagance,  or  ungovernable 
temper.  No  husband  has  the  right  to  take  his  wife  to  any  such 
place  where  he  does  not  intend  to  reside  with  her  himself,  and 
compel  her  to  stay  there  at  his  pleasure,  alone  without  him." 

Case:  Black  v.  Black,  30  N.  J.  Eq.  221  (Chan.  1878).— "Was 
the  complainant  justified  in  separating  herself  from  her  husband? 
.  .  .  She  must  show  a  case  of  extreme  cruelty,  such  as  would 
entitle  her  to  a  decree  of  separation.  The  courts  can  know  no 
middle  ground — a  wife  must  live  with  her  husband,  make  his 
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home  hers,  and  give  him  her  society  and  services,  unless  she  can 
shov^  reasons  vaHd  in  law,  relieving  her  from  her  duty  to  him." 

IQI.     Collateral  mortgage  to  secure  agreement  to  support  his  wife 
valid. 

Case:  Hann  v.  Crickler  43  Atl.  1064  (Chan.  1899). — "This 
mortgage  secures  the  performance  of  an  agreement  by  the  hus- 
band to  support  his  wife  and  child.  This  was,  in  and  of  itself,  a 
lawful  undertaking  by  him  to  perform  a  duty  which  the  law 
would  have  compelled  him  to  observe,"  [Decree  of  foreclosure 
granted.] 

,[As  to  duty  of  support,  see  sees.  13  and  153,  supra]. 


CHAPTER  XXXV 

Rights  of  Action 

192.  The  right  of  action  for  services  of  a  wife,  living  with  her  husband 
and  rendered  to  a  third  person  in  their  home,  is  still  in  the  hus- 
band alone.  The  wife  has  no  cause  of  action  except  upon  two  con- 
ditions, viz. :  the  meritorious  consideration  must  have  passed  from 
her,  and  there  must  have  been  an  express  promise  to  the  wife  to 
pay  her  a  certain  sum. 

193.  The  right  to  the  earnings  of  the  wife,  upon  express  assumpsit  to  her, 

remains  in  the  wife  until  the  husband  actually  reduces  them  into 
his  possession,  and  the  law  does  not  compel  him  to  do  this. 

194.  A  husband  cannot  release  or  control  his  wife's  claim  for  damages  in 
any   action  of  tort. 

195.  A  wife  may  sue  for  the  amount  due  her  for  an  agreed  support,  where 
no  covenant  to  pay  her  trustee  has  been  made. 

1^2.  The  right  of  action  for  the  services  of  a  wife,  living  with 
her  husband  and  rendered  to  a  third  person  in  their  home, 
is  still  in  the  husband  alone.  The  wife  has  no  cause  of 
action  except  upon  tzvo  conditions,  viz. :  the  meritorious 
consideration  must  have  passed  from  her  and  there  must 
have  been  an  express  promise  to  the  zvife  to  pay  her  a 
certain  sum. 

Case:  Garretson  v.  Appleton,  58  N.  J.  L.  394  (Err.  and  App. 
1895). — "This  suit  was  brought  by  the  defendant  in  error,  Chris- 
tina Appleton,  to  recover  for  services  in  nursing,  attending  and 
taking  care  of  the  testator  during  his  illness.  She  brings  the 
suit  in  her  own  name.  The  plaintiff  is,  and  was  at  the  time  these 
services  were  rendered,  a  married  woman  living  with  her  hus- 
band. ...  As  was  said  in  the  memorandum  of  affirmance  in 
the  Supreme  Court,  'The  wife  had  nothing  to  do  with  this  con- 
tract ;  it  was  made  with  the  husband  and  enured  to  his  benefit. 
The  plaintiff  nursed  in  his  sickness  the  boarder  of  the  husband, 
and  in  doing  this  she  performed  the  duty  of  a  wife.'  The  judg- 
ment was  affirmed  in  the  Supreme  Court,  on  the  ground  that  the 
wife,  as  the  meritorious  cause  of  action,  was  a  proper  party  to 
be  joined  with  her  husband  as  plaintiff,  and  that  the  omission  of 
the  husband  occasioned  a  non- joinder,  which  could  not  be  taken 
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advantage  of  under  the  general  issue.  The  authority  cited  for 
the  position  that  the  wife,  as  the  meritorious  cause  of  action,  may 
be  joined  as  plaintiff  with  her  husband,  was  i  Chit.  PL  30.  The 
passage  in  Chitty  referred  to  is  as  follows:  'In  general,  the  wife 
cannot  join  m  an  action  upon  a  contract  made  during  marriage  as 
for  her  work  and  labor.  .  .  .  But  where  the  wife  can  be  con- 
sidered as  the  meritorious  cause  of  action,  as  if  a  bond  or  other 
contract  under  seal  or  a  promissory  note  be  made  to  her  separate- 
ly or  with  her  husband,  or  if  she  bestowed  her  personal  labor  and 
skill  in  curing  a  wound,  etc.,  she  may  join  with  her  husband  or 
he  may  sue  alone.'  The  authorities  cited  by  Mr.  Chitty  for  the 
proposition  that  where  the  wife  bestows  her  personal  labor  and 
skill  in  curing  a  wound,  etc.,  she  may,  as  the  meritorious  cause  of 
action,  be  joined  with  her  husband  in  the  action,  are  2  Sid.  128; 
Cro.  Jac.  J"];  2  Wils.  424;  Bac.  Abr.,  fit.  'Baron  and  Feme,'  K. 
In  the  case  cited  from  Cro.  Jac.  'j'j  (Brashford  v.  Buckingham 
and  wife),  the  action  was  brought  by  husband  and  wife  on  a 
promise  made  to  the  wife  to  pay  her  a  certain  sum  in  considera- 
tion that  she  should  cure  a  wound,  etc.,  and  the  action  was  held 
properly  brought,  for  the  reason  that  it  was  grounded  upon  a 
promise  made  to  the  wife.  The  case  cited  from  2  Sid.  128 
(Fountain  v.  Smith)  was  an  action  by  husband  and  wife,  where 
the  consideration  moved  from  husband  and  wife  and  the  promise 
was  made  to  both.  In  the  case  cited  from  2  Wils.  424  (Weller  v. 
Baker),  which  is  known  as  the  Tunbridge  Wells  case,  the  action 
was  in  trespass  on  the  case  in  tort.  .  .  and  the  joinder  of  hus- 
band and  wife  was  justified  for  the  reason  that  the  action  'was 
not  grounded  on  any  contract,  express  or  implied.'  2  Wils.  414, 
422,  427.  The  passage  in  Bacon's  Abridgment  is  as  follows :  'If 
A,  in  consideration  that  B,  a  jeme  covert,  will  cure  a  certain 
wound,  assumes  and  promises  to  B  to  pay  unto  her  ten  pounds,. 
.  .  .  she  may  join  with  her  husband  in  an  assumpsit  for  this^ 
money.'  And  in  the  note  to  that  passage  by  the  English  editors,  it 
is  stated,  with  a  citation  of  authorities,  that  'without  an  express 
promise  the  action  doth  not  lie,  for  the  fruit  and  labor  of  the 
wife  belong  to  the  husband,  for  which  only  he  shall  bring  the  ac- 
tion.' 2  Bac.  Abr.  58.  None  of  the  cases  cited  by  Mr.  Chitty 
sustain  the  view  that,  upon  a  meritorious  consideration  passing- 
from  the  wife  during  coverture,  she  may  join  in  the  action,  un- 
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less  there  is  also  an  express  contract  with  her.  The  cases  in 
which  the  wife  is  allowed  to  join  with  the  husband  as  plaintiff  in 
an  action  ex  contractu,  on  a  consideration  arising  during  cover- 
ture, are  those  in  which  there  was  an  express  promise  to  the  wife 
to  pay  her,  and  quite  uniformly  the  decision  was  in  express  terms 
grounded  upon  such  a  contract.  [Cites  many  cases].  .  .  .  The 
cases  are  collected  in  an  elaborate  note  to  Chitty's  Blackstone. 
The  rule  there  stated  is  that  the  husband  and  wife  may  join  in 
all  cases  where  the  cause  of  action  would  survive  to  her,  or  where 
she  is  the  meritorious  cause  of  action  and  there  has  been  an  ex- 
press contract  with  her.  i  Chit.  Bl.  Com.  360,  Note  44.  The  rule 
of  the  common  law  has  not,  as  applied  to  the  circumstances  of  this 
case  only,  been  altered  or  modified  by  the  Married  Woman's  act. 
The  plaintiff  was  not  carrying  on  a  separate  business  in  the 
course  of  which  she  rendered  these  services.  Section  4  of  the 
Married  Woman's  act  relates  only  to  wages  and  earn- 
ings acquired  or  gained  in  an  employment,  occupation  or 
trade  in  which  the  married  woman  is  employed  and  which 
she  carries  on  separately  from  her  husband,  Rev.,  p. 
637.  Nor  is  this  case  within  the  principle  stated  by 
Chancellor  Zabriskie  in  Mulford  v.  Peterson,  7  Vroom  481,  487. 
The  language  of  the  Chancellor  is  as  follows :  'Though  the  earn- 
ings of  a  wife  are  not  within  the  provisions  of  the  Married  Wo- 
man's act,  yet,  in  a  series  of  decisions  in  this  State  arising  out  of 
the  spirit  of  that  act,  and  in  accordance  with  its  provisions,  it 
has  been  held  that  the  earnings  of  a  married  woman,  working  on 
her  own  account  by  her  husband's  permission,  or  earned  in  work- 
ing for  herself  without  his  permission,  if  given  to  her  by  him, 
are  her  separate  property  and  within  the  provisions  of  that  act.' 
The  services  of  the  plaintiff  rendered  to  the  deceased  were  not 
performed  when  she  was  working  on  her  own  account  or  working 
for  herself.  In  rendering  these  services,  as  was  said  in  the  Su- 
preme Court,  she  performed  the  duty  of  a  wife.  The  services, 
though  unusual,  were  within  the  range  of  her  domestic  duties  in 
caring  for  a  sick  man  whom  the  husband  had  taken  to  board  un- 
der a  contract  with  him  to  pay  for  such  services.  Nor  is  the  ob- 
jection to  the  form  of  the  action  in  any  sense  merely  technical. 
The  suit  should  have  been  brought  by  the  husband.  The  deceased 
having  contracted  with  the  husband,  his  executors  are  entitled  to 
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have  the  Htigation  disposed  of  in  an  action  in  which  the  hus- 
band alone  is  the  party,  subject  to  such  defenses  as  are  available 
in  such  a  suit.  The  plaintiff  not  being  A.  proper  party  to  be 
joined  with  her  husband  in  the  suit,  the  case  is  not  one  of  non- 
joinder of  a  plaintiff  within  the  statute,  which  is  not  available  un- 
der the  general  issue.  Mr.  Dicey,  in  discussing  the  results  of  er- 
rors as  to  the  joinder  of  parties  in  actions  by  husband  or  wife, 
makes  this  classification:  (i)  If  a  husband  sues  alone  where  the 
wife  must  be  joined,  the  error  is  fatal.  (2)  If  a  wife  sues  alone 
where  she  either  must  or  may  be  joined,  the  only  result  is  to  ex- 
pose her  to  a  plea  in  abatement.  (3)  If  a  husband  sues  with  his 
wife  where  she  neither  must  nor  may  be  joined,  the  error  is  fatal. 
The  author  adds  in  a  note  that  if  the  wife  sues  alone  in  a  case 
where  she  cannot  be  joined  as  plaintiff,  she  is  suing  without  any 
cause  of  action  and  must  fail.  Die.  Part.  185,  186,  and  note. 
.  .  .  I  think  the  judgment  should  be  reversed.  The  court  be- 
ing equally  divided,  the  judgment  below  was  affirmed." 

Same  Case  (at  p.  388)  :  "I  fully  and  entirely  concur  in  the 
opinion  of  Mr.  Justice  Depue  in  this  case,  under  the  facts,  that 
no  right  of  action  existed  in  the  defendant  in  error,  and  I  agree 
with  the  statement  of  principles  contained  in  his  opinion  on  this 
subject."  .[But  see  Petersen  v.  Christainson,  infra,  as  to  (3J 
above.  Above  case  and  Petersen  v.  Christianson  should  be  care- 
fully digested  as  to  when  and  how  the  objection  to  parties  must 
be  made.  See  incidentally  Oakley  et  al.  v.  Emmons,  73  N.  J.  L. 
206,  Sup.  Ct.  1906.] 

Case:  Petersen  v.  Christianson,  68  N.  J.  L.  394,  395,  398  (Err. 
and  App.  1902). — "The  case  presented,  therefore,  is  the  asser- 
tion by  husband  and  wife  of  a  cause  of  action  on  an  implied 
contract  for  the  value  of  the  personal  services  of  the  wife  in  and 
about  the  support  of  a  child  during  a  little  more  than  two  years, 
and  for  disbursements  in  that  behalf,  the  services  being  rendered 
at  first  in  the  home  of  the  child's  father,  where  the  wife's  own 
husband  and  son  also  resided,  and  afterwards  in  a  house  occupied 
by  her  husband's  family  alone.  The  state  of  facts  here  presented 
suggests  the  line  of  decisions  adopted  by  this  court  in  the  case  of 
Garretson  v.  Appleton,  29  Vroom  386.  That  was  an  action 
brought  by  a  married  woman,  alone,  against  the  executors  of  an 
estate,  to  recover  for  personal  services  rendered  by  her,  in  her 
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husband's  house,  to  the  testator  during  a  serious  illness.  It  was 
there  held  that  a  wife  can  join  as  plaintiff  with  her  husband 
when  she  is  the  meritorious  cause  of  action,  or  the  meritorious 
consideration  passes  from  her,  and  the  action  is  grounded  upon 
an  express  contract  or  promise  to  pay  her  a  certain  sum;  that 
without  such  express  contract  or  promise  to  pay  she  cannot  join 
in  the  action  or  sue  in  her  own  name,  unless,  of  course,  she  is 
carrying  on  a  separate  business ;  and  that  a  wife  is  not  entitled 
to  join  with  her  husband,  or  to  sue  in  her  own  name  alone,  for 
the  care,  attendance  upon  and  nursing  of  a  sick  boarder  of  her 
husband  in  the  household,  although  the  services  are  of  an  unusual 
character,  and  although  they  consist  exclusively  of  her  own  per- 
sonal services  to  the  boarder.  In  the  case  in  hand  there  was  no 
motion  to  nonsuit,  and  no  motion  to  direct  a  verdict  for  the  de- 
fendant. It  is  now  insisted  that  the  right  of  action  was  in  the 
husband,  and  that  the  wife  should  not  have  been  joined  as  a 
plaintiff.  Both  propositions  are  true,  but  the  objection  of  mis- 
joinder is  not  now  available,  as  it  was  not  presented  in  the  man- 
ner pointed  out  by  section  37  of  the  Practice  act.  .  .  .  [The 
plaintiffs  had  a  verdict].    The  judgment  is  affirmed." 

jpj.  The  right  to  the  earnings  of  the  zvife,  upon  express  assump- 
sit to  her,  remains  in  the  zvife  until  the  husband  reduces 
them  actually  into  his  possession.  And  the  law  does  not 
compel  him  to  do  this. 

Case:  Stall  v.  Fulton,  30  N.  J.  L.  440  (Sup.  Ct.  1863). — "It  is 
a  principle  of  the  common  law,  established  in  the  earliest  times, 
and  kept  up  by  a  uniform  current  of  decisions  to  the  present,  and 
recognized  in  all  the  elementary  writers,  that  the  right  of  the 
husband  in  the  earnings  of  the  wife,  upon  express  assumpsit  to 
her,  is  only  conditional,  and  the  right  to  such  earnings  remains  in 
the  wife  until  the  husband  reduces  them  actually  into  possession ; 
that  the  earnings  of  the  wife,  after  express  promises  to  pay  her, 
are  choses  in  action — as  much  so  as  a  bond  or  note  of  hand  given 
to  her  during  her  coverture,  and  her  property  until  reduced  into 
the  possession  of  the  husband.  .  .  .  Nor  is  there  any  law, 
human  or  Divine,  that  compels  the  husband,  in  the  interest  of  his 
creditors,  to  convert  to  their  use  the  daily  labor  of  his  wife,  or 
convict  him  of  fraud  towards  them,  if  he  permits  her  to  toil  at  the 
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wash-tub  or  the  sewing  machine  to  feed  her  own  children,  or  to 
provide  a  sheher  for  her  httle  ones  from  the  night  and  the  tem- 
pest. He  may  do  so,  if  he  chooses,  but  the  law  compels  him  not." 
.[See  Com.  St.,  p.  3226,  sec.  5]. 

ip4.     A  husband  cannot  release  or  control  his  wife's  enforcement 
of  her  claim  for  damages,  in  any  action  of  tort. 

Case:  Stephens  v.  Schmidt,  80  N.  J.  L.  193  (Sup.  Ct.  1910). 
[Syllabus]  : — "By  the  terms  of  the  act  of  1906  (P.  L.,  p.  525),  a 
married  woman  is  empowered  to  maintain  an  action  at  law  to  re- 
cover damages  for  any  tort  committed  against  her  person  or 
property,  as  fully  as  if  unmarried,  free  from  any  control  of  her 
husband,  and  in  such  action  the  release  of  the  husband  of  all  dam- 
ages to  himself  and  wife,  which  are  the  subject  of  the  action  of 
the  wife,  is  not  admissible  as  a  bar  to  her  suit.  Under  the  stat- 
ute mentioned,  a  husband  cannot  control  the  wife  in  any.  degree 
in  the  enforcement  of  her  claim  for  damages  in  a  case  of  tort 
against  her  person  or  property,  and  therefore  the  husband  can- 
not release  her  claim,  for  that  would  most  effectively  control  its 
enforcement." 

795.     A  wife  may  sue  for  the  amount  due  her  for  an  agreed  sup- 
port, where  no  cozrcnant  to  pay  her  trustee  has  been  made. 

Case:  Mockbridge  v.  Mockbridge,  62  N.  J.  Eq.  571  (Chan. 
1901). — "In  the  present  articles  there  is  no  covenant  to  pay  the 
sum  named  for  the  support  of  the  wife  to  the  trustee.  The  wife 
is  the  beneficiary,  and  her  right  to  sue  in  equity  is  complete." 
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CHAPTER  XXXVI 

Tenancy  in  Common  Between  Husband  and  Wife 

196.  Lands  may  be  expressly  conveyed  to  husband  and  wife,  as  tenants 
in  common. 

197.  The  courts  have  long  favored  such  a  tenancy. 

198.  Mutual  expenditures  on  real  property  may  make  husband  and  wife 
such    tenants. 

199.  Husband  and  wife  on  partition  of  property,  substantially  paid  for 
by  themselves  and  two  of  their  children,  are  entitled  to  one-half 
of  the  proceeds  of  the  land,  when  the  circumstances  attending  the 
conveyance  and  tenure  show  such  intention. 

200.  Equity  will  decree  a  partition  of  land  between  husband  and  wife 
when  they  hold  the  same  as  tenants  in  common. 

ip6.     Lands  may  be  expressly  conveyed  to  husband  and  wife  as 
tenants  in  common. 

Case:  Fulper  v.  Fulper,  54  N.  J.  Eq.  431  (Err.  and  App. 
1896) ;  see  sec.  85,  supra. 

ipy.     The  courts  have  long  favored  such  a  tenancy. 

Case:  Aubry  v.  Schneider,  69  N.  J.  Eq.  633  (Chan.  1905). 
— "In  the  first  place,  this  tenancy  [in  common]  has  been  favored 
by  the  courts  for  at  least  two  centuries.  In  a  note  to  Black- 
stone's  Commentaries  (2  Bl.  Com.  193),  it  is  said  that  in  ancient 
times  joint  tenancy  was  favored  by  the  courts  of  law  because  it 
was  more  convenient  to  the  feudal  lord  and  more  consistent  with 
feudal  principles,  but  that  these  reasons  have  long  ceased,  and 
that  a  joint  tenancy  is,  in  the  words  of  Lord  Cowper  (York  v. 
Stone,  I  Salk.  158),  regarded  as  an  odious  thing." 

ip8.    Mutual  expenditures  on  real  property  may  make  husband 
and  wife  such  tenants. 

Case:  Mayer  v.  Kane,  69  N.  J.  Eq.  737  (Chan.  1905). — "In 
other  words,  I  find  that  the  disposition  of  our  courts  is  to 
treat  a  husband  and  wife,  situated  as  these  are,  as  owners  in 
common,  each  holding  an  interest  in  the  property  in  proportion 
to  the  amount  of  purchase  price  advanced  by  each;  and  further, 
that  where  a  wife's  separate  estate  is  contributed  towards  the 
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improvement  of  such  property  (and  no  estoppel  is  effected)  ' 
.  .  .  she  is  also  entitled,  as  against  the  husband  and  his  credi-' 
tors,  to  a  lien  for  repayment  of  such  sums." 

/pp.  Husband  and  zvife  on  partition  of  property,  substantially 
paid  for  by  themselves  and  tzvo  of  their  children,  are  en- 
titled to  one-half  of  the  proceeds  of  the  land,  when  the 
circumstances  attending  the  conveyance  and  tenure  of  the 
property  evince  such  was  the  intention. 

Case:  Moglia  v.  Moglia,  73  N.  J.  Eq.  446  (Chan.  1907).^-' 
"The  substantial  question  is  this:  The  land  partitioned  and  sold 
was  conveyed  in  November,  1899,  to  Peter  Moglia,  his  wife,  and 
their  two  sons,  John  and  James  Moglia,  the  deed  not  expressing 
the  interest  of  the  parties,  or  that  the  husband  and  wife  held 
otherwise  than  as  tenants  by  the  entirety.  The  son,  John,  after- 
ward died,  leaving  the  infant  complainants  as  his  heirs-at-law. 
The  claim  on  their  behalf  is,  that  the  husband  and  wife  together 
take  but  an  undivided  third  of  the  lands,  and  each  son  one-third. 
If  nothing  is  to  be  considered  in  such  cases  but  the  deed  (or 
will)  itself,  and  the  rules  of  law  as  applicable  to  its  construction, 
the  weight  of  authority  is  that  the  husband  and  wife,  in  the  ab- 
sence of  any  provision  otherwise  in  the  deed,  together  take  but  a 
third  interest.  [Citations  not  in  N.  J.  reports].  But  a  provision 
inserted  in  the  deed,  or  other  instrument,  declaring  that  the  hus- 
band and  wife  hold  as  joint  tenants  and  not  by  entirety  [two  N. 
Y.  cases]  ...  is  effective,  and  the  construction  of  wills  in 
favor  of  a  joint  tenancy  or  tenancy  in  common  is  sometimes  fav- 
ored by  considering  the  circumstances  attending  the  gift.  War- 
rington v.  Warrington,  6  Jur.  872  (Vice-Chancellor  Wigram, 
1842).  This  rule  of  law  as  to  the  holding  by  entireties,  not  being 
a  fixed  rule  which  cannot  be  controlled  by  the  parties,  I  think  it 
may  be  controlled  by  proof  of  facts,  which  would,  as  between  oth- 
er persons,  give  rise  to  equitable  rights  inconsistent  therewith,  and 
that  it  may  be  held  to  be  inapplicable,  where  the  circumstances  at- 
tending the  conveyance  and  tenure  of  the  property  show  that  the 
parties  to  the  conveyance,  including  the  husband  and  wife,  are  in- 
tended to  be  equally  interested  and  tenants  in  common,  as  between 
the  third  persons  and  the  husband  and  wife.  Such  circumstances 
appeared  in  this  case.     ...     I  conclude  therefore  that  the  de- 
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cree  in  the  cause  declaring  the  husband  and  wife  are  together  en- 
titled to  one-half  of  the  proceeds  of  the  sale,  and  that  each  of 
the  other  grantees,  or  their  respective  heirs,  are  entitled  to  one- 
fourth  thereof,  is  correct." 

200.     Equity  zvill  decree  a  partition  of  land  betzvecn  husband  and 
wife  when  they  hold  the  same  as  tenants  in  common. 

Case:  Fulper  v.  Fulper,  54  N.  J.  Eq.  433  (Err.  and  App. 
1896). — "Equity  will  decree  a  partition  between  husband  and 
wife,  if  they  hold  as  tenants  in  common,  to  the  same  extent  which 
it  would  if  they  were  strangers."  [Obiter,  but  by  Ct.  of  Err.  and 
App.] 


CHAPTER   XXXVII 

Torts  of  a  Married  Woman 

201.  A  wife  is  not  liable  for  a  tort  done  in  the  presence  and  by  the  com- 
mand of  her  husband.  If  done  in  the  presence  of  her  husband  his 
coercion  is  rebuttably  presumed.  If  she  encourages  or  directs  an 
assault,  though  in  his  presence,  she  is  liable. 

202.  A  wife  alone  is  liable  for  her  torts  when  committed  in  the  manage- 
ment and  control  of  her  separate  property. 

201.  A  zinfe  is  not  liable  for  a  tort  done  in  the  presence  and  by 
the  command  of  her  husband.  If  done  in  the  presence  of 
her  husband  his  coercion  is  rebuttably  presumed.  If  she 
encourages  or  directs  an  assault,  though  in  his  presence, 
she  is  liable. 

Case:  Hildreth  v.  Camp,  41  N.  J.  L.  307  (Sup.  Ct.  1879). — ' 
"At  common  law  the  husband  is  Hable  for  the  wife's  torts  com- 
mitted during  coverture,  and  the  action  is  brought  against  both 
husband  and  wife.  Head  v.  Briscoe  et  ux.,  5  C.  &  P.  484.  If 
the  tort  is  done  by  the  wife  in  the  company  of  the  husband,  the 
law  presumes  coercion  on  his  part,  or  his  direction  to  the  wife, 
which  excuses  her  from  liability,  but  such  presumption  is  not 
conclusive,  and  may  be  rebutted  by  proof.  The  presence  and 
command  of  the  husband  must  concur  to  justify  the  exemption 
of  the  wife  from  responsibility.  An  offence  by  his  direction, 
but  not  in  his  presence,  or  in  his  presence  but  not  by  his  direc- 
tion, is  not  within  the  rule  which  gives  immunity  to  her." 

Case:  O'Brien  v.  Walsh,  63  N.  J.  L.  351  (Err.  and  App. 
1899). — "The  assault  she  [the  wife]  is  testified  to  have  then 
committed  does  not  appear  to  have  been  made  in  the  immediate 
presence  nor  by  the  command  of  the  husband,  but  was,  within  a 
few  moments,  followed  by  blows  given  by  him  when  he  arrived 
upon  the  scene  of  action.  Whether  or  not  there  was  concert  of 
action  between  them  was  not  a  question  of  law,  but  was  one  of 
fact,  to  be  settled  by  the  jury.  It  seems  to  be  settled  that  if 
by  word  or  conduct  she  encouraged  or  directed  such  subsequent 
assaults  she  was  liable  equally  with  her  husband  for  the  con- 
sequences. Bruch  V.  Carter,  3  Vroom  554.  But  the  matter  of 
legal  consequence  to  the  wife  was  whether  she  was  exempt  from 
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liability  if  the  jury  should  find  from  the  evidence  that  she  com- 
mitted the  assault  in  the  presence  and  by  the  command  of  her 
husband.  To  exempt  her  from  liability  for  her  tortious  acts,  the 
presence  and  command  of  the  husband  must  concur.  Such  was 
the  rule  adopted  by  our  Supreme  Court  more  than  twenty  years 
ago  in  the  case  of  Hildreth  v.  Camp,  reported  in  12  Vroom 
306;  supported  by  authorities  there  referred  to.  No  reason  is 
apparent,  nor  has  any  been  urged  by  the  plaintiff  in  error,  why 
this  just  and  firmly-settled  rule  should  be  disturbed.  It  may  be 
well  to  remark  that  a  careful  examination  of  the  evidence  in 
the  case  does  not  seem  to  justify  the  conclusion  that  the  jury 
would  have  been  warranted  in  finding  that  the  assault  of  the 
wife  upon  the  plaintiff  was  done  in  the  presence  and  by  the 
command  of  the  husband.  She  seems  to  have  assumed  the  ini- 
tiative in  the  encounter  and  to  have  acted  entirely  upon  her  own 
volition." 

202,     A  wife  alone  is  liable  for  her  torts  tvhen  committed  in  the 
management  and  control  of  her  personal  property. 

Case:  Wolff  &  Co.  v.  Lozier,  68  N.  J.  L.  107  (Sup.  Ct.  1902). 
— "The  torts  of  a  wife  for  which  a  husband  was  liable  at  common 
law  were  not  such  as  arose  out  of  a  refusal  to  return  property 
held  under  her  contract,  for  the  very  good  reason  that  she  could 
jiot  make  such  a  contract.  By  the  common  law,  the  husband  and 
wife  were  one.  She  could  hold  no  personal  property.  Her  prop- 
erty was  his,  and,  if  he  would  be  liable  in  trover  for  property  de- 
livered to  his  wife,  it  would  be  because,  though  delivered  to  her, 
it  was  nevertheless  his.  All  this  is  changed  by  our  statutes  per- 
mitting a  married  woman  to  contract  and  hold  real  and  personal 
property  as  a  feme  sole.  Gen.  Stat.,  p.  2017,  sec.  26.  .  .  .  But 
it  is  doubtful  if,  for  torts  of  this  character,  [trover  for  goods  re- 
ceived by  the  wife]  a  husband  could  have  been  held  even  at  com- 
mon law.  The  torts  or  frauds  for  which  a  husband  was  liable  at 
common  law  were  such  as  were  torts  simpliciter,  or  cases  of  pure 
simple  tort,  and  not  where  the  substantive  basis  of  the  tort  is  the 
contract  of  the  wife.  Woodward  v.  Barnes,  46  Vt.  332;  S.  C. 
1,4  Am.  Rep.  626;  Keen  v.  Hartman,  48  Pa.  St.  497.  A  wife  alone 
\s  liable  for  her  torts  when  committed  in  the  management  and 
pontrol  of  her  separate  property  since  the  .statutes  relating  to  mar- 
ried woman.     Baum  v.  Mullen,  47  N.  Y.  577." 


CHAPTER  XXXVIII 
Voluntary  Conveyance  Before  Marriage 

20^.  A  voluntary  conveyance  by  a  zvoman  of  any  part  of  her 
property  during  the  course  of  a  treaty  of  marriage  with 
her,  without  notice  to  the  intended  husband,  might  have 
been  set  aside  as  in  fraud  of  his  marital  rights.  The  same 
rule  applies  to  a  conveyance  by  a  man  of  his  real  property. 

Case:  Williams  v.  Carle,  lo  N.  J.  Eq.  547  (Chan.  1856).— 
The  bill  alleges  "that  after  their  engagement  and  agreement  to 
marry,  Sarah  Carle,  without  his  consent  or  knowledge,  and  to  de- 
prive him  of  the  benefit  of  her  property,  and  in  fraud  of  his  mar- 
ital rights,  placed  in  the  hands  of  her  sister,  Ann  Carle,  the  sum 
of  seven  hundred  dollars,  for  the  use  and  benefit  of  any  children 
the  said  Sarah  might  have.  .  .  .  Nor  is  there  any  doubt  as 
to  the  law's  affording  the  complainant  ample  redress  under  the 
circumstances,  if  the  fact  is  established  that  Sarah  Carle  placed 
the  money  in  the  hands  of  her  sister  Ann  at  the  time  and  for  the 
purpose  alleged.  The  rule  is  laid  down  by  Lord  Thurlow,  in  the 
case  of  the  Countess  of  Stratchmore  v.  Bowes  (i  Ves.  Jr.  22). 
'A  conveyance  made  by  a  wife,  whatsover  may  be  the  circum- 
stances, and  even  the  moment  before  the  marriage,  is  prima  facie 
good,  and  becomes  bad  only  upon  the  imputation  of  fraud.  If  a 
woman,  during  the  course  of  a  treaty  of  marriage  with  her, 
makes,  without  notice  to  the  intended  husband,  a  conveyance  of 
any  part  of  her' property,  I  shall  set  it  aside,  though  good  prima 
facie,  because  affected  with  that  fraud.'  There  is  some  conflict 
of  authorities  as  to  whether  the  mere  fact  of  concealment  alone 
on  the  part  of  the  woman  is  sufficient  to  constitute  a  fraud  upon 
the  intended  husband's  marital  rights ;  and  whether,  in  addition 
to  the  concealment,  it  must  not  be  shown  that  the  intended  hus- 
band knew  the  woman  to  be  possessed  of  the  property  which  she 
disposed  of.  The  English  and  American  cases  will  be  found  col- 
lected in  the  notes  to  the  case  of  Stratchmore  v.  Bowes  (i  Lead- 
ing Cases  in  Eq.,  Hare  &  Wallace's  notes  338).  [Three  authori- 
ties cited  in  text,  that  his  knowledge  that  she  had  the  property 
was  not  essential].    The  present  case  is  free  from  all  difficulty  in 
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respect  to  these  rules,  about  which  there  appears  some  difference 
in  the  minds  of  learned  Judges.  It  is  admitted  that  the  complain- 
ant knew  that  his  wife  was  entitled  to  a  portion  of  her  deceased 
father's  and  brother's  estate,  and  that  during  the  treaty  of  mar- 
riage he  expected  that  upon  its  consummation  he  would,  as  her 
husband,  be  entitled  to  this  property.  It  is  perfectly  clear  that  if 
any  of  this  property  was  disposed  of  without  his  consent  during 
the  treaty  of  marriage  his  just  expectations  were  disappointed, 
and  that  he  was  fraudulently  deprived  of  his  marital  rights. 
.  .  .  The  complainant  must  show  that  the  money  was  dis- 
posed of  by  Sarah  Carle  during  the  treaty  of  marriage  between 
her  and  the  complainant,  and  in  a  case  like  this,  where  fraud  is 
alleged  and  actual  fraud  is  the  ground  upon  which  relief  is 
sought,  a  fact  so  essential  to  establish  the  fraud  must  not  be  left 
to  probability  or  inference.  The  fact  must  be  proved.  This  is 
the  whole  gravamen  of  the  complainant's  case.  ...  I  have, 
however,  come  to  the  conclusion,  perfectly  satisfactory  to  myself, 
the  complainant  has  not  made  out  his  case,  and  is  not  entitled  to 
the  relief  he  prays  for." 

Same  Case  on  Appeal  (Err.  and  App.  1856). — "Green,  C. 
J. :  The  case,  as  it  stands  before  this  court,  is  within  very  nar- 
row limits.  The  Chancellor  has  decided,  in  accordance  with  the 
clear  weight  of  authority,  that  if  the  fact  is  established  that 
Sarah  Carle  placed  the  money  in  controversy  in  the  hands  of  her 
sister,  Ann  Carle,  at  the  time,  and  for  the  purpose  alleged  in  the 
bill  of  complaint,  the  complainant  is  entitled  to  the  redress 
which  he  asks.  The  Chancellor  has  further  decided  that  the 
claim  is  not  barred  by  the  statute  of  limitations.  The  only  re- 
maining question  in  the  case  is,  whether,  in  point  of  fact,  the 
money  was  placed  in  the  hands  of  Ann  Carle  by  the  wife  of 
the  complainant,  without  his  knowledge,  previous  to  their  mar- 
riage, for  the  use  of  the  complainant's  children.  .  .  .  With 
great  deference,  it  seems  to  me  that  the  evidence  .  .  .  ought 
to  be  sufficient  to  satisfy  the  conscience  of  a  court  of  equity. 
.  .  .  The  complainant  is  entitled  to  recover  the  fund  of 
$1,500,  with  interest  from  the  death  of  Ann  Carle.  .  .  The 
decree  of  the  Chancellor  must  be  reversed,  and  the  proceedings 
remitted  to  the  Court  of  Chancery,  that  the  case  may  be  pro- 
ceeded in  accordingly." 
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Case:  Smith  v.  Smith,  6  N.  J.  Eq.  521  (Chan.  1847).— "On 
the  day  of  the  marriage  between  the  complainant  and  her  late 
husband,  and  just  before  the  marriage,  he,  without  the  know- 
ledge of  the  intended  wife,  for  the  consideration  of  one  dollar, 
conveyed  certain  real  estate  to  trustees,  in  trust  for  his  own 
use  during  his  life,  and  after  his  death,  in  trust  to  receive  the 
rents  and  pay  them  to  his  daughter  Mary,  a  daughter  by  a 
former  wife,  during  her  life,  and  after  her  death  in  trust  for  his 
three  sons.  I  cannot  doubt,  on  the  evidence  in  the  case,  that 
the  object  of  the  conveyance  was  to  defeat  the  complainant  of 
the  right  she  would  acquire  in  his  estate  by  the  marriage.  The 
other  ground  or  reason  now  set  up  for  the  making  of  the  con- 
veyance, namely,  the  providing  for  his  imbecile  daughter  after 
his  death,  was  not,  it  appears  to  me,  the  real  motive.  I  am  of 
opinion  that  a  voluntary  conveyance  by  a  man,  on  the  eve  of 
marriage,  unknown  to  the  intended  wife,  and  made  for  the  pur- 
pose of  defeating  the  interest  which  she  would  acquire  in  his 
estate  by  the  marriage,  is  fraudulent  as  against  her.  I  see  no 
sound  distinction  between  this  case  and  the  like  conveyance  by 
a  woman  under  like  circumstances." 


CHAPTER   XXXIX 

Will 

204.  Marriage  does  not  revoke  a  feme  sole's  will. 

205.  A  married  woman,  above  the  age  of  twenty-one  years,  may  dispose 
by  will  of  all  of  her  property,  subject  to  any  interest  which  her  hus- 
band at  her  death  would  be  entitled  to. 

206.  A  married  woman  who  has  not  had  issue  born  alive,  may  dispose  by 
will  of  her  entire  estate. 

207.  The    husband's    right    of    curtesy    cannot    be    devised    by    her    will, 

made  with  the  consent  of  her  husband  in  writing. 

208.  A  married  woman  may  bequeath  her  entire  personal  property  either 
to  a  third  person  or  to  her  husband. 

204.  Marriage  does  not  revoke  a  feme  sole's  will. 

Case:  Webb  v.  Jones,  36  N.  J.  Eq.  166  (Chan.  1882).— "By 
our  law  a  wife  loses  no  power  to  make  a  will  by  her  marriage, 
except  so  far  as  the  interest  which  the  law  gives  her  husband 
in  her  real  property  is  concerned.  That  her  will  cannot  affect. 
But  as  to  her  personal  property,  and  her  real  property  too  (sub- 
ject to  her  husband's  rights  therein),  she  has  as  full  power  to 
make  a  will  as  she  had  when  she  was  unmarried.  In  other 
words,  her  right  to  make  a  will  continues  as  before,  notwith- 
standing her  marriage.  The  reason  therefore  (her  disability) 
for  holding  marriage  to  be  a  revocation  no  longer  exists,  and 
therefore  the  rule  itself  should  no  longer  exist."  [See  note  in 
this  case,  p.  164]. 

205.  A   married  woman,  above  the  age  of  twenty-one  years, 

may  dispose  by  will  of  all  her  property,  subject  to  any 
interest  which  her  husband  at  her  death  would  be  entitled 
to. 

Statute:  Com.  St.,  p.  3235,  sec.  9. — "Any  will  or  testament 
hereafter  made  in  due  form  of  law,  by  any  married  woman  above 
the  age  of  twenty-one  years,  of  any  real  or  personal  property, 
shall  be  held  to  be  as  valid  and  effectual  in  law  as  if  she  were, 
at  the  time  of  making  the  said  will,  and  at  the  time  of  her 
death,    an   unmarried    woman;    provided    always,    that   nothing 
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herein  contained  shall  be  so  construed  as  to  authorize  any  mar- 
ried woman  to  dispose,  by  will  or  testament,  of  any  interest  or 
estate  in  real  property  to  which  her  husband  would  be,  at  her 
death,  entitled  by  law;  but  such  interest  or  estate  shall  remain 
and  vest  in  the  husband  in  the  same  manner  as  if  such  will  had 
not  been  made." 

Case:  Stoutenburg  v,  Hopkins,  43  N.  J.  Eq.  579  (Prerog.  Ct. 
1887;  affirmed  45  N.  J.  Eq.  890,  Err.  and  App.  1889). — "At  com- 
mon law  a  married  woman  could  not  devise  real  estate,  and  was 
incapable  of  disposing  of  her  chattels  by  will  without  the  con- 
sent of  her  husband.  Van  Winkle  v.  Schoonmaker,  2  McCart. 
384.  The  supplement  to  the  act  concerning  wills,  which  was 
approved  April  12th,  1864  (P.  L.,  p.  698),  empowered  such  a 
woman,  when  above  the  age  of  twenty-one  years,  to  thereafter 
dispose  of  all  her  real  and  personal  property  by  will,  provided 
that  such  disposition  should  not  include  any  interest  the  husband 
then  had,  or,  at  the  wife's  death,  would  have,  in  her  real  or 
personal  estate.  By  the  Revision  of  1874,  now  in  force  (Rev., 
p.  638,  sec.  9),  the  authority  of  the  wife  in  this  respect  was 
further  extended,  so  that  she  may  now,  by  will,  dispose  of  her 
entire  property,  except  such  interest  as  her  husband  would,  at 
her  death,  be  entitled  to  in  her  real  estate.  It  has  been  held,  as 
to  the  first  of  these  statutes  (and  the  reasoning  will  apply  to 
both),  that  being  in  derogation  of  the  common  law,  it  must  be 
strictly  contrued  (Compton  v.  Pierson,  i  Stew.  Eq.  229),  but 
the  validity  of  the  legislation  to  empower  the  wife  to  make  a 
will  to  the  extent  that  the  language  of  the  statute  authorizes, 
has  always  been  recognized  in  this  State.  Vreeland  v.  Ryno,  11 
C.  E.  Gr.  160;  Beal  v.  Storm,  11  C.  E.  Gr.  372;  Webb  v.  Jones, 
9  Stew.  Eq.  163."  [In  Compton  v.  Pierson,  supra,  note  his- 
tory of  legislation  on  the  right  of  a  married  woman  to  make  a 
will  of  her  separate  personal  estate]. 

206.     A  married  woman  zvho  has  not  had  issue  born  alive  may 
dispose  by  zvill  of  her  entire  estate,  real  and  personal. 

Case  :  Stoutenburgh  v.  Hopkins,  43  N.  J.  Eq.  578 :  affirmed  45 
N.  J.  Eq.  890  (Err.  and  App.  1889). — "This  writing  purports  to 
be  her  will.  It  provides  an  annuity  of  $500  in  favor  of  her  hus- 
band, for  his  life,  and  divides  the  remainder  of  her  estate,  in 
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•equal  shares,  among  her  three  sisters.  ...  I  fail  to  perceive, 
and  counsel  does  not  suggest,  a  reason  why  they  [the  statutes  of 
N.  J.]  do  not  fully  authorize  the  making  of  such  a  paper  as  that 
which  is  in  dispute.  As  the  birth  of  issue  alive  is  a  requisite  to 
the  husband's  estate  by  curtesy,  and  as  that  requisite  is  absent  in 
the  case  under  consideration,  Mr.  Stoutenburgh  had  no  interest  in 
his  wife's  lands  at  her  death.  Then,  if  the  will  shall  be  estab- 
lished, whatever  he  takes  from  her  property  must  be  that  which 
the  will  gives  him ;  but,  if  the  will  shall  not  be  established,  he  will 
be  entitled,  jure  mariti,  to  her  entire  personal  estate.  Donning- 
ton  V.  Mitchell,  i  Gr.  Ch.  243." 

207.     The  husband's  right  by  curtesy  cannot  be  devised  by  her 
will,  made  ivith  the  consent  of  her  husband  in  ivriting. 

Case:  Middletown  v.  Steward,  47  N.  J.  Eq.  296  (Err.  and 
App.  1890). — "At  common  law  a  married  woman  was  incapable 
of  devising  lands.  Her  capacity  to  make  such  a  devise  is  now 
regulated  by  statute,  which  precludes  her  from  disposing  by  will 
of  any  interest  or  estate  in  real  property  to  which  her  husband 
would  be  entitled  by  law  at  her  death.  The  right  of  the  husband 
to  a  life  estate  at  the  wife's  death  became  vested,  and  could  not 
be  divested  in  any  mode  that  would  not  be  efficacious  to  pass  a  fee 
simple.  If  the  fee  had  been  in  the  husband,  I  think  that  no  one 
would  suppose  that  a  devise  by  the  wife,  with  the  husband's  as- 
sent under  seal,  would  pass  the  title  to  her  devisee.  The  doctrine 
of  estoppel  cannot  be  evoked  to  override  our  statute  concerning 
wills.  The  statute  prescribes  the  mode  in  which  a  will  shall  be 
executed  to  pass  real  estate.  The  proposition  in  this  case  is  to 
pass  the  estate  of  the  husband  by  a  will  not  executed  in  any  form 
by  himself,  but  by  the  will  of  a  third  person.  A  devise  can  oper- 
ate only  upon  the  estate  of  the  devisor.  No  form  of  consent  can 
make  it  effective  to  dispose  of  the  estate  of  another.  A  devise 
takes  effect  only  on  the  death  of  the  devisor,  but  here  the  effort 
is  to  convey  the  real  estate  of  A  by  the  will  of  B,  and  to  make 
it  inoperative  in  the  lifetime  of  A.  Admitting  the  devise  of  the 
wife  to  be  effective,  we  must  concede  that  a  devise  by  a  third 
person,  with  like  assent  of  the  husband,  would  be  of  equal  force. 
Such  a  mode  of  passing  title  to  lands  will  find  no  support  in  any 
adjudicated   case  under  the  common   law.     No  case   has  been 
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found  in  which  it  is  even  suggested.  It  is  equally  devoid  of  any 
statutory  authority  to  uphold  it.  .  .  .  The  estate  of  the  husband 
must  therefore  be  regarded  as  unimpaired,  until  he  executes  a 
conveyance  which  at  common  law  will  be  effective  to  pass  his  title. 
His  joining  with  the  wife  in  her  lifetime  in  a  deed  would  bar 
his  estate,  for  in  that  case  the  wife  would  not  die  seized.  But  a 
mere  consent  to  a  will  was  not  competent  to  divest  the  estate  of 
the  husband  or  to  enlarge  the  estate  of  the  wife." 

208.     A  married  woman  may  bequeath  her  entire  personal  prop- 
erty either  to  a  third  person  or  to  her  husband. 

Case:  Folwell's  case,  68  N.  J.  Eq.  730  (Err.  and  App.  1905). 
— "The  opinion  of  the  Ordinary  in  this  case  correctly  construes 
our  statute  as  to  the  right  of  a  married  woman  to  bequeath  her 
personal  property  and  to  deprive  her  husband  by  her  will  of 
all  interest  therein ;  and  it  is  not  necessary  to  further  discuss  that 
question.  The  revised  act  of  March  27th,  1874,  is  clear  upon 
that  point.  2  Gen.  Stat.,  p.  2014,  sec.  9."  [Defines  also  "legal 
rights"  in  a  wife's  will,  of  personalty,  made  "subject  to  the 
legal  rights  of  my  husband,  Thomas  G.  Folwell,  should  he  sur- 
vive me."] 

Case:  Richards  v.  Clark's  Executors,  18  N.  J.  Eq.  T)2J  (Ch. 
1867;  affiirmed  21  N.  J.  Eq.  361,  Err.  and  App.  1869). 

[As  to  devise  of  an  estate  or  interest  in  any  real  property — 
not  coming  to  her  from  her  husband — by  a  married  woman  Hv- 
ing  separate  from  her  husband,  by  virtue  of  any  final  decree 
founded  on  her  application  for  separation;  or  of  contingent  es- 
tate or  interest;  or  after  application  to  Chancellor  by  one  Hving^ 
separately  for  seven  years  immediately  preceding  said  applica- 
tion, see  sections  66,  68  and  70,  supra]. 


PART  II 
Separate  Estate  of    Married  Women 


CHAPTER  XL 

What  Constitutes  Separate  Estate 

209.  Independent  of  statute,  the  separate  estate  of  married  women  has 
been    recognized. 

210.  A  testator  could  secure  an  estate  to  the  sole  and  separate  use  of 

a  wife.  He  could  permit  the  husband  to  enjoy  such  estate,  up  to 
a  certain  contingency,  and  then  create  a  separate  estate  in  his  wife. 

211.  A  wife  may  dispose  of  her  separate  estate,  secured  to  her  by  a 
marriage  settlement  deed,  in  any  way  not  inconsistent  with  the 
deed ;  and  her  direction  thereunder  to  her  trustee  to  execute  a 
bond  equity  will  regard  as  an  appropriation  of  so  much  of  the 
estate  as  is  necessary  to  pay  it. 

212.  Statutes :     What    constitutes    a    married    woman's    statutory    estate. 

Her  absolute  control  over  her  own  personalty.  How.  alone,  she 
can  convey  or  incumber  her  real  property.  Husband's  curtesy 
is  inviolable ;  but  he  cannot  dispose  of  her  separate  property,  nor 
is  it  liable  for  his  debts.  Her  capacity  to  contract  with  its  limita- 
tions.   Her  insurance  rights  in  her  husband's  life. 

213.  The  statutory  words  create  the  same  estate  in  her  as  the  same  words^ 

would  in  a  deed  or  will,  and  are  subject  to  the  same  construction 
both  in  law  and  in  equity. 

214.  The  only  design  of  this  statute  was  to  enable  a  married  woman  to 

receive  and  hold  real  and  personal  property  to  her  sole  and  sepa- 
rate use.  The  statute  should  be  liberally  construed  to  effectuate 
this  object. 

215.  The  statute  should  be  strictly  construed  where  the  rights  of  the  hus- 
band are  concerned. 

216.  The  separate  property  act  protects  the  wife's  property  only  during 
her   life. 

2og.     Independent  of  statute,  the  separate  estate  of  a  married 
zvoman  has  been  recognised. 

Case:  Armstrong  v.  Ross,  20  N.  J.  Eq.  112  (Chan.  1869). — 
[Obiter]  :  "Long  before  the  recent  legislation  with  regard  to 
married  women,  their  separate  estates  have  been  recognized,  and 
their  rights,  powers  and  liabiHties  regarding  the  same  been 
considered  and  regulated.  Estates  were  conveyed  to  trustees 
for  the  use  of  married  women,  and  for  a  long  time  trustees  were 
considered  necessary  for  the  existence  of  a  separate  estate;  but 
it  has  been  held,  and  may  be  considered  settled,  that  independent 
of  the  statutory  provisions,  an  estate  could  be  devised  or  given 
18 
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to  a  married  woman   for  her  separate  use  directly,  without  the 

intervention  of  trustees,  and  that  in  such  case  the  husband  would, 

in   equity,  be  considered  a  trustee   for  the  use  of  the  wife,  as 

to  any  estate  which  by  law  might  vest  in  him;    but  it  has  never 

^been  held  that  in  such  case  the  wife  could  convey  lands  so^de- 

/  vised  to  her   separate  use,  without  her  husband  joining  in  the 

I  deed,    or    without    the    acknowledgment    required    for  married 

Case:  Bristol  v.  Skerry,  64  N.  J.  Eq.  626  (Chan.  1903).^^ 
"A  caustic  review  of  the  origin  and  growth  of  this  separate 
estate  of  the  wife,  from  the  point  of  view  of  a  common  law 
jurist,  may  be  found  in  the  opinion  of  Chief-Justice  Beasley, 
speaking  for  the  Court  of  Errors  and  Appeals,  in  the  case  of 
Perkins  v.  Elliott,  8  C.  E.  G.  527."  [See  Castree  v.  Shotwell,  jt, 
N.  J.  Eq.  593,  Chan.  1907]. 

210.  A  testator  could  secure  an  estate  to  the  sole  and  separate 
use  of  a  wife.  He  could  permit  ihe  husband  to  enjoy  such 
estate,  up  to  a  certain  contingency,  and  then  create  a 
separate  estate  in  his  zvife. 

Case:  Emery  v.  Van  Syckel,  17  N.  J.  Eq.  566,  572  (Err.  and 
App.  1867). — "  *I  also  give  and  bequeath  to  my  daughter,  Lydia, 
for  and  during  the  term  of  her  natural  life,  my  farm.  .  . 
Fifth.  It  is  my  will  that  if  my  daughter,  Lydia,  should  be  dis- 
possessed of  the  farm  in  any  way  or  manner  whatever,  in  her  life- 
time, then  I  do  order  and  direct  my  executors,  or  the  survivor  of 
them,  to  take  charge  of  her  estate,  both  real  and  personal,  and 
rent  out  the  land  to  the  best  advantage,  and  pay  over  to  her  the 
rents  and  interest  money  yearly,  and  every  year,  and  her  receipt, 
and  hers  only,  shall  be  sufficient  for  the  same.'  .  .  .  The  tes- 
tator, under  the  well  settled  rules  of  equity,  could  have  made  the 
life  estate  a  sole  and  separate  estate  in  his  daughter,  from  the 
time  of  his  death,  and  thereby  have  entirely  cut  ofif  the  marital 
rights  of  the  husband  in  the  same.  Equity  could  protect  such  a 
devise  against  the  creditors  of  the  husband,  and  also  the  husband 
himself.  It  is  also  now  settled  that  an  estate  over  which  a  single 
woman  would  have  the  absolute  control,  while  single,  may  be  se- 
cured to  her  sole  and  separate  use  by  the  testator,  against  the  con- 
trol of  any  future  husband.    The  testator,  having  the  whole  power 
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of  disposition,  so  as  to  entirely  prevent  the  husband  from  assert- 
ing any  claim  to  the  use  or  profits  of  the  land,  in  right  of  his 
marriage,  could,  without  violation  of  any  rule  of  law,  permit  the 
husband  to  enjoy  them  up  to  a  certain  contingency,  and  then,  by 
the  creation  of  a  separate  estate,  completely  prevent  him.  In- 
stead of  giving  to  the  wife  a  sole  and  separate  estate  from  the 
testator's  death,  he  has  only  provided  that  such  an  estate  shall 
commence  for  her,  upon  the  contingency  of  her  being  dispos- 
sessed. The  life  estate  devised  to  her  is  subject  to  be  limited  up- 
on her  being  dispossessed,  and  a  different  estate  is  then  created. 
The  fifth  clause  of  the  will  limits  the  legal  estate  first  devised  to 
the  wife,  and  also  the  enjoyment  of  the  husband  therein,  by  the 
act  of  dispossession.  The  simple  intention  of  the  testator  was  not 
to  interfere  with  the  husband,  but  to  let  him  exercise  all  his  mar- 
ital rights  until  the  estate  was  in  peril  by  a  dispossession,  and 
then  he  meant  that  those  rights  should  end,  and  the  estate  be  se- 
cured to  her  exclusively.  ...  If  the  husband,  either  by  his 
act  of  alienation,  or  through  the  action  of  creditors,  caused  his 
wife  to  be  dispossessed,  that  would  be  the  limit  of  any  estate  that 
he  could  have  any  right  in.  The  dispossession  of  the  wife  from 
these  premises,  by  any  cause  other  than  her  own,  fixed  the  limit  of 
any  estate  liable  to  such  dispossession.  .  .  .  There  can  be  no 
valid  objection  against  such  a  devise  as  the  testator  has  here 
made.  ...  If  this  was  only  a  trust  estate  with  the  legal  in- 
terest in  the  executors,  for  her  use,  without  being  a  sole  and 
separate  use,  it  would  be  a  trust  that  could  not  be  reached  by 
proceedings  at  law  by  creditors  of  the  husband ;  their  power  to 
affect  it  to  their  benefit  would  only  be  in  the  Court  of  Chancery 
where  the  court  could  make  a  settlement  upon  the  wife,  and  the 
creditors  be  benefited,  subject  to  such  settlement;  but  if  a  trust 
to  her  sole  and  separate  use,  as  it  is,  then  the  creditors  of  the 
husband  could  not  reach  it,  even  in  the  Court  of  Chancery.  The 
separate  estate  of  the  wife,  previous  to  the  act  of  1852,  was  purely 
a  creature  of  a  court  of  equity,  and  courts  have  gone  far,  and 
justly  so,  to  aid  in  preserving  estates  for  the  wife  and  family, 
against  the  claims  of  the  husband,  or  others  through  him.  The 
general  rule  is,  that  no  particular  form  of  words  is  necessary  to 
vest  a  separate  estate  in  the  wife,  but  the  intention  to  give  her 
such  an  interest  in  opposition  to  the  legal  rights  of  the  husband 
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must  be  clear  and  unequivocal.  If  it  be  plain  from  the  language 
of  the  instrument,  or  from  all  the  circumstances  disclosed  in  it, 
that  the  intention  was  to  create  a  separate  interest  in  the  wife, 
this  intention  will  be  sustained  and  carried  out.  A  direction  in 
the  will,  incompatible  with  the  existence  of  the  rights  of  the  hus- 
band, will  exclude  him.  The  English  and  American  cases  upon 
this  subject  are  mostly  collected  in  the  notes  to  Hulme  v.  Tenant, 
I  White  &  Tudor 's  Lead.  Cas.  in  Eq.  401.  The  technical  words 
to  create  such  an  estate  are  'to  her  sole  and  separate  use,'  but  are 
not  necessary  to  be  used.*' 

211.  A  wife  may  dispose  of  her  separate  estate,  secured  to  Iter 
by  a  marriage  settlement  deed,  in  any  zvay  not  inconsistent 
zvith  the  deed,  and  her  direction  thereunder  to  her  trustee 
to  execute  a  bond  equity  may  regard  as  an  appropriation  of 
so  much  of  the  estate  as  is  necessary  to  pay  it. 

Case:  Leaycraft  v.  Hedden,  4  N.  J.  Eq.  550  (Chan.  1845). 
■ — "And  I  think  it  may  safely  be  said,  that  a  feme  covert  is  a 
feme  sole  as  to  her  separate  estate,  so  far  as  to  dispose  of  it, 
in  any  way,  not  inconsistent  with  the  terms  of  the  instrument 
under  which  she  holds.  Any  danger  apprehended  from  such 
rule  can  be  avoided  by  words  restraining  the  disposition,  or  di- 
recting the  precise  mode  in  which  it  may  be  made.  If  by  the 
deed  the  husband  has  relinquished  any  right  which  he  might  have 
acquired  in  the  estate  by  the  marriage,  and  covenanted  not  to 
intermeddle  therewith,  but  to  permit  the  wife  to  dispose  of 
it  by  deed,  will,  or  otherwise,  at  her  pleasure,  her  right  of  dis- 
position remains  as  it  was  before  the  marriage,  and  then  she  is, 
in  respect  of  the  estate,  feme  sole.  But  if  the  terms  of  the  deed 
require  a  particular  mode  of  disposition,  then  as  clearly  those 
terms  must  be  observed ;  her  power  is  limited  by  them  and  she 
is  feme  sole  sub  modo,  and  only  to  the  extent  of  the  power  ex- 
pressed. This  brings  us  necessarily  to  the  consideration  of  the 
ante-nuptial  deed,  and  whether  its  terms  have  been  violated  by 
the  transactions  between  these  parties.  Upon  due  consideration, 
I  am  satisfied  that  the  deed  of  appointment,  and  the  bond  and 
mortgage  executed  in  pursuance  of  it,  are  not  inconsistent  with 
the  terms  of  the  deed  of  trust ;  on  the  contrary,  that  the  terms  of 
that  deed  are  sufficiently  broad  to  cover  both  the  rules  contended 
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for.  By  its  express  terms,  the  trustee  covenanted  among  other 
things,  to  convey  the  said  estates  and  property  to  such  other 
and  further  uses,  as  she  might,  by  writing  under  her  hand  and 
seal,  direct  and  appoint.  The  defendant,  by  writing  under  hand 
and  seal,  duly  executed,  appointed  and  directed  her  trustee  to 
execute  the  bond  to  the  complainant,  to  secure  the  money  due 
to  him,  and  which  she,  at  least,  agreed  to  pay.  .  .  The  only 
question  is,  was  the  bond,  Sv,  executed  by  the  trustee,  a  convey- 
ance, within  the  terms  of  the  aced,  of  so  much  of  her  separate 
estate  as  should  be  necessary  to  pay  it?  The  intention  of  the 
defendant,  and  of  the  person  next  most  interested,  was  that  she 
should  have  the  absolute  control  of  the  property,  and  dispose  of 
it  at  her  pleasure.  To  carry  out  this  intention,  the  trustee  coven- 
anted to  convey  the  said  estates  and  property  as  she  should  di- 
rect. The  term  convey  must  have  been  used  as  well  in  reference 
to  the  personal  as  to  the  real  estate.  And  the  direction  to  exe- 
cute a  bond  may  in  equity  be  regarded  as  an  appropriation  of 
so  much  of  the  estate  as  is  necessary  to  pay  it.  If  there  were 
any  doubt  upon  this  construction,  the  strong  equity  of  the  case 
would  solve  it.  If  the  complainant  forebore  to  the  defendant 
money  due  him,  at  her  request,  and  as  she  thought  for  her  bene- 
fit, common  justice  and  equity  demand  that  she  should  pay  it." 
[See  brief  of  defendant's  counsel.  Case  cited  in  Perkins 
V.  Elliott,  23  N.  J.  Eq.  531  (Err.  and  App.  1872),  as 
follows :  "But  in  the  initial  case  in  this  State  the  subject 
was  characterized  as  'one  of  the  most  vexed  and  embarrassing 
questions  raised  in  the  Court  of  Chancery.'  The  judicia'  course 
in  this  State  on  this  subject  is  so  well  known  that  it  is  quite  un- 
necessary to  attempt  to  trace  it  here;  it  is  enough  to  remark 
that,  in  Leaycraft  v.  Hedden,  2  Green's  Ch.  547,  the  Chancellor, 
in  adopting  the  rule  that  a  feme  covert  is  a  fe}}ie  sole  as  to  her 
separate  estate,  so  far  as  to  dispose  of  it  in  any  way  not  incon- 
sistent with  the  terms  of  the  instrument  under  which  she  holds, 
expressly  states  that  he  takes  this  course,  not  on  the  ground  of 
any  clear  precedent,  but  because  such  course  appears  to  him  to 
be  equitable,  the  conflict  of  opinion  in  the  decisions  being  such 
as  to  leave  him  to  the  exercise  of  his  own  judgment"]. 
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212.  Statutes:  What  constitutes  a  married  zvonian's  statutory 
separate  estate.  Her  absolute  control  over  her  person- 
alty. How,  alone,  she  can  convey  or  incumber  her  real 
property.  Husband's  curtesy  is  inviolable;  but  he  cannot 
dispose  of  her  separate  property,  nor  is  it  liable  for  his 
debts.  Her  capacity  to  contract,  imth  its  limitations.  Her 
insurance  rights  in  her  husband's  life. 

Statutes:  Com.  St.,  p.  3223,  et,  seq. — "i.  The  real  and  per- 
sonal property  of  any  woman  who  has  married  since  the 
fourth  day  of  July,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-two,  or  who  may  hereafter  marry,  and  which 
she  owned,  or  shall  own,  at  the  time  of  her  marriage,  shall  be  and 
continue  her  sole  and  separate  property,  as  if  she  were  a  single 
woman. 

"2.  The  real  and  personal  property,  and  the  rents,  issues,  and 
profits  thereof,  of  any  woman  now  married,  shall  be  her  sole  and 
separate  property,  as  if  she  were  unmarried,  except  so  far  as  the 
same  may  be  liable  for  the  debts  of  her  husband  contracted  by 
any  legal  lien  prior  to  the  fourth  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-two. 

"3.  The  real  and  personal  property,  and  the  rents,  issues,  and 
profits  thereof,  which  any  married  woman  has  received  or  ob- 
tained since  the  fourth  day  of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-two,  or  which  she  shall  here- 
after receive  or  obtain,  by  purchase,  gift,  grant,  devise,  descent, 
bequest,  or  in  any  manner  whatever,  shall  be  her  sole  and  separate 
property,  as  though  she  were  a  single  woman. 

"4.  The  wages  and  earnings  of  any  married  woman  acquired 
or  gained  by  her  after  the  passing  of  this  act,  in  any  employment, 
occupation,  or  trade  in  which  she  is  employed,  and  which  she  car- 
ries on  separately  from  her  husband,  and  all  investments  of  such 
wages,  earnings,  money,  or  property,  shall  be  her  sole  and  sepa- 
rate property,  as  though  she  were  a  single  woman. 

"8.  Any  married  woman  who  has  received  or  shall  hereafter 
receive,  or  acquire  by  purchase,  gift,  grant,  devise,  descent,  or  in 
any  other  manner  any  real  or  personal  property,  or  the  rents, 
issues  and  profits  thereof,  may  execute  without  the  concurrence 
of  her  husband,  a  valid  receipt,  release  or  discharge  therefor  in 
the  same  manner  and  with  the  like  effect  as  if  she  were  sole  and 
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unmarried ;  which  receipt,  release  or  discharge,  duly  acknowl- 
edged in  the  same  manner  as  deeds  of  real  estate  are  by  law  re- 
quired to  be  acknowledged,  may  be  recorded  in  the  surrogate's 
office  of  the  proper  county,  in  the  same  manner  and  with  the  like 
effect  as  other  receipts  and  discharges  may  now  be  recorded  in 
said  office, 

"14.  Nothing  in  this  act  contained  shall  enable  any  married 
woman  to  execute  any  conveyance  of  her  real  estate  or  any  in- 
strument incumbering  the  same,  without  her  husband  joining 
therein  as  heretofore,  except  in  those  instances  for  which  express 
provision  is  herein  made;  nor  shall  any  conveyance,  deed,  contract 
or  act  of  such  married  woman,  nor  shall  any  judgment  or  decree 
against  her,  in  any  respect  impair  or  affect  the  right  of  the  hus- 
band in  her  lands  as  tenant  by  the  curtesy,  after  her  death ;  nor 
shall  anything  herein  enable  husband  or  wife  to  contract  with,  or 
to  sue  each  other,  except  as  heretofore. 

"15.  In  all  cases  in  this  act  in  which  property,  things  in  ac- 
tion or  other  rights  or  interests  are  herein  declared  to  be  the 
separate  property  of  a  married  woman,  such  property,  things  in 
action,  and  rights  and  interests  shall  not  be  subject  to  the  disposal 
of  her  husband,  nor  liable  for  his  debts. 

"5.  Any  married  woman  shall,  after  the  passing  of  this  act, 
have  the  right  to  bind  herself  by  contract  with  any  person  in  the 
same  manner  and  to  the  same  extent  as  though  she  were  unmar- 
ried, which  contracts  shall  be  legal  and  obligatory,  and  may  be 
enforced  at  law  or  in  equity,  by  or  against  such  married  woman, 
in  her  own  name,  apart  from  her  husband ;  provided,  that  nothing 
herein  shall  enable  such  married  woman  to  become  an  accommo- 
dation endorser,  guarantor  or  surety,  nor  shall  she  be  liable  on  any 
promise  to  pay  the  debt,  or  answer  for  the  default  or  liability  of 
any  other  person;  provided  further,  however,  that  if  on  the  faith 
of  any  indorsement,  contract  of  guaranty  or  suretyship,  promise 
to  pay  the  debt  or  to  answer  for  the  default  or  liability  of  any 
other  person,  any  married  woman  obtains,  directly  or  indirectly, 
any  money,  property  or  other  thing  of  value,  for  her  own  use,  or 
for  the  use,  benefit  or  advantage  of  her  separate  estate,  she  shall 
be  liable  thereon  as  though  she  were  unmarried,  anything  herein 
contained  to  the  contrary  notwithstanding. 

"16.     Anv  married  woman  who  now  is.  or  mav  hereafter  be- 
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come  entitled,  by  gift,  devise  or  bequest,  to  any  conti-ngent  es- 
tate or  interest  in  any  real  or  personal  property  or  estate,  may, 
with  the  concurrence  of  her  husband,  compound  and  receipt  for, 
assign  and  convey  the  same,  in  all  cases  where  she  lawfully  might, 
if  a  feme  sole;  and  every  release,  receipt,  assignment,  discharge, 
agreement,  covenant  or  contract  thereupon  entered  into  by  her  in 
regard  to  the  same,  and  to  the  said  property,  shall  be  as  valid  and 
binding,  in  every  respect  upon  her,  her  heirs,  executors,  adminis- 
trators and  assigns,  and  any  and  all  persons  claiming  under  her, 
them  or  either  of  them,  as  if  she  were,  at  the  time  of  entering  into 
the  same,  a  feme  sole,  and  when  duly  executed  and  acknowledged 
in  the  manner  provided  by  law  for  conveyance  of  real  estate,  may 
be  recorded  in  the  surrogate's  office,  and  whenever  it  relates  to 
real  estate,  in  the  clerk's  or  register's  office  of  the  proper  county 
or  counties  in  the  same  manner  and  with  like  effect  as  other  re- 
ceipts and  discharges  may  now  be  recorded  therein." 

Statute:  Com.  St.,  p.  2850,  sees.  35-37,  39. — "35.  Any  mar- 
ried woman,  by  herself  and  in  her  name,  or  in  the  name  of  any 
third  person,  with  his  assent  as  her  trustee,  may  cause  to  be  in- 
sured, for  her  sole  use,  the  life  of  her  husband  for  any  definite 
period  or  for  the  term  of  his  natural  life,  and  in  case  of  her  sur- 
viving her  husband,  the  sum  or  net  amount  of  the  insurance  be- 
coming due  and  payable  by  the  terms  of  the  insurance  shall  be 
payable  to  her,  to  and  for  her  own  use,  free  from  the  claims  of  the 
representatives  of  her  husband  or  his  creditors. 

"36.  In  case  of  the  death  of  the  wife  before  the  decease  of  her 
husband,  the  amount  of  the  insurance  may  be  made  payable,  after 
the  death,  to  her  children,  for  their  use,  and  to  their  guardian,  if 
under  age. 

"37.  Any  married  woman  holding  a  policy  of  insurance  on  the 
life  of  her  husband  or  other  person,  may  transfer  and  assign  the 
same  to  her  husband  or  to  any  other  person  or  persons,  with  his 
assent,  as  if  she  was  at  the  time  of  the  making  of  such  transfer 
and  assignment  a  single  female,  and  the  assignee  or  assignees  of 
such  policy  or  policies  shall  hold  the  same  in  as  full  and  ample 
a  manner  as  if  the  assignor  at  the  time  of  making  such  assignment 
had  been  sole  and  unmarried. 

"39.  Every  policy  of  life  insurance  made  payable  to  or  for  the 
benefit  of  a  married  woman,  or  after  its  issue  assigned,  trans- 
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ferred  or  in  any  way  made  payable  to  a  married  woman  or  to 
any  person  in  trust  for  her  or  for  her  benefit,  whether  procured 
by  herself,  her  husband  or  by  any  other  person,  and  whether 
the  assignment  and  transfer  is  made  by  her  husband  or  by  any 
other  person,  shall  inure  to  her  separate  use  and  benefit,  and  to 
that  of  her  children,  according  to  the  terms  and  provisions  of  the 
policy  or  assignment,  subject  to  the  above  provisions  relating  to 
premiums  paid  in  fraud  of  creditors." 

Statute:  Com.  St.,  p.  1547,  sec.  39. —  [A  feme  covert  of  full 
age,  joining  with  her  husband,  may  convey  or  affect  her  real 
property  or  her  interest  therein,  even  her  contingent  interest, 
but,  without  the  examination,  acknowledgment  and  certificate 
thereof  prescribed  by  statute,  such  conveyance  is  wholly  inopera- 
tive to  pass  any  interest  or  estate  therein.     See  sec.  54,  supra.] 

21^.  The  statutory  zvords  create  the  same  estate  in  her  as  the 
sam,e  zvords  zvould  in  a  deed  or  zvill,  and  are  subject  to  the 
same  construction  both  in  lazv  and  in  equity. 

Case:  Perkins  v.  Elliott,  23  N.  J.  Eq.  533  (Err.  and  App. 
1872). — "I  have  reached  this  conclusion  without  drawing  any  of 
my  reasons  from  the  provisions  of  the  statute  of  this  State  for  the 
better  securing  the  property  of  married  women.  The  entire  ef- 
fect of  that  act  is,  according  to  my  construction,  to  create  in 
favor  of  the  married  woman  that  kind  of  estate  which  would  re- 
sult if  these  statutory  words  were  inserted  in  a  deed  or  a  will. 
The  words  here  used  are  technical,  having  long  been  in  use,  and 
their  meaning  and  legal  effect  have  been,  in  most  respects,  fully 
established.  They  should  have  the  same  force,  whether  found  in 
a  private  instrument  or  in  a  public  statute.  There  is  nothing  in 
the  context  of  this  act  to  modify  their  usual  and  recognized  sig- 
nification. The  purpose  of  the  law  is  entirely  eft'ectuated  by 
putting  in  the  wife  that  title  to  her  property  which  is  so  well 
known  to  equity  under  the  designation  of  her  separate  estate.  It 
would  certainly  seem  to  be  greatly  incongruous  to  have  tw^o  rules 
of  construction  appertaining  to  the  same  language,  the  one  to  be 
applied  to  estates  limited  by  settlement,  and  the  other  to  estates 
arising,  by  force  of  the  same  terms,  under  the  statutory  provi- 
sion." [Decision  by  Chief  Justice  Beasley,  who  revised  the 
INIarried  Woman's  Act.     See  \"liet  v.  Eastburn.  63  X.  J-  L.  453]. 
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Case:  Buttlar  v.  Rosenblath,  42  N.  J.  Eq.  653  (Err.  and  App. 
1887). — "It  [the  statute]  does  not  change  or  modify  in  any  wise 
the  signification  or  efifect  of  terms  used  in  common  law  convey- 
ances. It  simply  enables  the  wife  to  have  and  enjoy  whatever 
estate  she  gets  by  any  conveyance  made  to  her,  or  to  her  and 
others  jointly,  and  does  not  enlarge  or  diminish  that  estate.  It 
operates  upon  the  enjoyment,  and  not  upon  the  character,  quan- 
tum or  extent  of  it." 

214.  The  only  design  of  this  statute  2vas  to  enable  a  married 
zvoinan  to  receive  and  hold  real  and  personal  property  to 
her  sole  and  separate  use.  The  statute  should  be  liberally 
construed  to  effectuate  this  object. 

Case:  Dilts  v.  Stevenson,  17  N.  J.  Eq.  413  (Prerog.  Ct.  1864). 
— "The  design  of  the  statute  was  not  to  disturb  the  nature  of  that 
relation  [the  marriage  relation]  further  than  to  enable  her  to  re- 
ceive and  hold  real  and  personal  property  to  her  sole  and  separate 
use,  so  as  not  to  be  subject  to  the  control,  nor  liable  to  the  debts 
of  her  husband.  It  was  not  designed  to  confer  upon  her  the 
power  of  acquiring  her  husband's  property,  but  to  protect  her 
own.  Nor  was  it  designed  to  confer  upon  married  women  the 
power  of  taking  property  from  persons  other  than  the  husband. 
That  they  might  do  at  common  law.  The  difficulty  was  that  when 
property  was  received  by  the  wife,  the  husband  was  immediately 
invested  with  an  interest  in  her  estate,  rendering  it  subject  to  his 
control  and  liable  to  his  debts.  It  is  apparent  from  the  title  as 
well  as  from  the  terms  of  the  act,  that  this  was  the  evil  which  the 
legislature  designed  to  remedy.  It  does  not  even  confer  upon  the 
wife  the  right  of  disposing  of  the  property  during  coverture,  nor 
disturb  the  marriage  relation,  or  its  consequent  rights  and  duties 
in  other  respects.  Naylor  v.  Field,  5  Butcher  287;  Walker  v. 
Reamy,  12  Casey  410.  To  bring  property  claimed  by  the  wife 
within  the  protection  of  the  statute,  it  must  have  been  acquired  by 
her  in  her  own  right  either  before  or  after  marriage." 

Case:  Naylor  v.  Field,  29  N.  J.  L.  288  (Sup.  Ct.  1861).— "The 
sole  object  of  the  act  was  to  protect  and  secure  the  property  of 
married  women,  while  living,  from  alienation  by  their  husbands 
or  their  creditors." 
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Case:  Horner  v.  Webster,  33  N.  J.  L.  405  (Err.  and  App. 
1867). — "The  well  settled  rule  of  the  common  law,  that  a  reme- 
dial statute,  such  as  this  is,  even  when  in  derogation  of  the  com- 
mon law,  as  all  remedial  statutes  are,  should  be  benignly  con- 
strued, so  as  to  remedy  the  evil  and  carry  out  the  intention  and 
policy  of  the  legislature,  should  be  applied  to  this  act.  .  .  .  That 
this  act  should  be  liberally  construed  to  effectuate  its  object  and 
protect  the  property  of  married  women,  was  declared  by  the  Su- 
preme Court  in  Naylor  v.  Field,  5  Dutcher,  288,  and  by  the  courts 
of  New  York  [citing  cases].  And  if  we  apply  to  it  an  elementary 
rule  of  construction  .  .  .  it  is  clear  that  property  coming  to  a 
married  woman  by  succession  is  within  the  mischief,  and  within 
the  reason  of  the  remedy,  and  that  the  words  [of  statute],  if  nec- 
essary, should  even  be  extended  to  include  it"  [the  word  "suc- 
cession"]. 

Case:  Naylor  v.  Field,  supra,  at  p.  288. — "The  statute  gives  a 
mere  jus  tenendi,  not  disponendi;  every  word  and  sentence  of  the 
act  can  have  full  effect  without  giving  the  power  of  testamentary 
disposition.  The  act  should  be  liberally  construed  so  far  as  to 
secure  to  married  females  the  full  use  of  their  property  during 
their  lives." 

21^.     The  statute  should  he  strictly  construed,  where  the  rights 
of  the  husband  are  concerned. 

Case:  Fretz  v.  Roth,  68  N.  J.  Eq.  529  (Chan.  1904). — "Our 
courts  have  held  that  the  act  is  to  be  strictly  construed  w'here  the 
rights  of  the  husband  are  concerned,  upon  the  theory,  I  presume, 
that  since  it  is  in  derogation  of  the  common  law  rights  of  the  hus- 
band, it  will  only  be  held  to  extend  so  far  as  its  language  re- 
quires, and  will  not  be,  by  construction,  stretched  further.  Eckert 
V.  Reuter,  33  N.  J.  Law  266  (at  p.  268)  (Supreme  Court.  1869), 
citing  prior  cases."  [See  Compton  v.  Pierson,  28  N.  J.  Eq.  229, 
(Prerog.  Ct.  1877)  ;  but  question  there  decided  is  now  a  dead 
issue]. 

216.     The  separate  property  act  protects  the  tvife's  property  only 
during  her  life. 

Case:  Porch  v.  Fries,  18  N.  J.  Eq.  209  (Chan.  1867). — "The 
act  [of  1852]  only  protects  her  estate  during  her  life;  it  does  not. 
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at  her  death,  affect  the  law  of  succession  as  to  real  or  personal  es- 
tate."   .[Citing  N.  J.  and  N.  Y.  cases]. 

Case:  Naylor  v.  Field,  29  N.  J.  L.  291  (Sup.  Ct.  1861).— "But 
this  power  to  receive  and  hold  under  the  act  is  limited  to  the 
continuance  of  the  marriage  relation  in  its  express  terms.  It  is 
only  a  married  woman  can  so  hold.  As  soon  as  the  marriage  re- 
lation ceases  the  act  has  no  object  on  which  it  can  operate.  The 
property,  upon  the  death  of  either  husband  or  wife,  is  instantly 
as  if  the  act  had  never  been  passed." 
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217.  A  married  woman  may  invest  her  separate  estate  in  any  legitimate 
business  and  employ  her  husband  as  her  agent  to  carry  it  on  for 
her,  without  rendering  it  or  the  profits  of  it  liable  for  her  husband's 
debts.  The  employment  of  an  insolvent  husband,  by  his  wife,  is 
valid  but  carefully  scrutinized  in  equity. 

217a.  As  agent  for  his  wife  he  is  subject  to  the  same  rule  that  other 
agents   are. 

21^.  A  married  zvontan  may  invest  her  separate  estate  in  any 
legitimate  business,  and  employ  her  husband  as  her  agent 
to  carry  it  on  for  her,  zvithout  rendering  it  or  the  profits  of 
it  liable  for  her  husband's  debts.  The  employment  of  an 
insolvent  husband,  by  his  zvife,  is  valid,  but  carefidly  scrut- 
inised in  equity. 

Case:  Taylor  v.  Wands,  55  N.  J.  Eq.  497  (Err.  and  App.  1897). 
— "Under  our  Married  Woman's  act  and  the  deliverances  of  our 
courts  on  the  subject  it  is  thoroughly  settled  that  a  married 
woman  may  embark  her  own  money  and  capital  in  any  separate 
business  or  trade ;  may  make  valid  contracts  respecting  the  same ; 
may  employ  agents  in  carrying  on  such  business  or  trade,  and  may 
avail  herself  of  their  skill  and  ability  to  make  it  successful.  She 
may  employ  her  husband  as  such  an  agent,  and  make  use  of  his 
business  ability,  experience  and  energy  to  the  same  purpose. 
Earnings  upon  or  increase  of  her  capital  in  such  business  or  trade,, 
though  due  in  part  to  the  services  rendered  by  her  husband,  will 
still  belong  to  her  and  will  not  be  liable  to  be  seized  by  the  hus- 
band's creditors  as  his  property.  This  was  the  doctrine  declared 
in  the  Court  of  Chancery  by  Vice-Chancellor  Van  Fleet  and  ap- 
proved by  this  court  in  Tresch  v.  Wirtz,  7  Stew.  Eq.  124;  S.  C. 
9  Stew.  Eq.  356.  It  was  applied  in  the  Court  of  Chancery  in 
Kutcher  v.  Williams,  13  Stew.  Eq.  436,  and  more  recently  in  this 
court  in  Coyne  v.  Sayre,  9  Dick.  Ch.  Rep.  702.  Had  Mrs.  Taylor 
established  a  business  such  as  was  carried  on  by  the  Taylor  Pro- 
vision Company  and  invested  in  it  the  money  acquired  by  her 
upon  the  surrender  of  the  life  insurance  policy  and  employed  her 
husband  to  carry  on  that  business  in  the  same  manner  as  he  car- 
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ried  on  the  company's  business,  this  doctrine  would  have  been 
plainly  applicable.  For,  while  a  court  of  equity  will  carefully 
scrutinize  the  employment  of  an  insolvent  husband  by  a  wife  in 
such  a  case,  it  could  find  nothing  in  the  facts  to  indicate  that  the 
husband  acquired  any  interest  in  the  profits  or  earnings  of  the 
business.  Had  the  husband's  services  been  rendered  to  her  gra- 
tuitously, such  would  probably  be  the  conclusion,  for  the  debtor  is 
not  obliged  to  work  for  the  benefit  of  his  creditor,  but  when,  as 
in  this  case,  the  services  were  rendered  upon  compensation,  not 
shown  to  be  unusual  compensation  for  such  services,  it  is  beyond 
doubt  that  the  profits  and  earnings  of  the  business  belonged  to  the 
wife,  notwithstanding  they  were  in  part  due  to  the  husband's 
skillful  services,  precisely  as  they  would  do  had  she  employed  a 
stranger  of  like  ability  to  carry  on  the  business.  .  .  .  Mrs.  Taylor, 
instead  of  embarking  her  capital  alone  or  in  partnership  with  her 
sons  in  the  business,  organized  a  corporation  to  establish  the  busi- 
ness, and  she  and  her  sons  took  all  the  stock  issued  except  one 
share  and  paid  in  all  the  working  capital.  Instead  of  employing 
her  husband  as  her  own  agent  or  the  agent  of  a  firm  composed  of 
herself  and  her  sons,  the  corporation,  which  they  practically  con- 
trolled, employed  him  as  president  and  manager.  The  cases  are 
identical  and  the  profits  and  earnings  represented  by  her  stock 
were  her  own  property  and  not  liable  to  respondent's  judgment." 
Case:  Arnold  v.  Talcott,  55  N.  J.  Eq.  519  (Err.  and  App. 
1897. —  [Syllabus]  :  "If  a  married  woman  bona  fide  employs  her 
husband  to  devise  and  perfect  mechanical  inventions  for  her,  she 
agreeing  to  pay  all  the  expenses  to  be  incurred  and  also  to  pay 
him  a  salary  out  of  her  separate  estate,  and  in  pursuance  thereof 
the  patents  for  his  inventions  are  issued  to  or  assigned  to  the  wife, 
the  patents  and  their  proceeds  are  the  separate  property  of  the 
wife  and  cannot  in  equity  be  reached  by  the  creditors  of  the  hus- 
band.   Taylor  v.  Wands,  10  Dick.  Ch.  Rep.  491,  reaffirmed." 

<?77a.     As  agent- for  his  wife  he  is  subject  to  same  rule  that 
other  agents  are. 

Case:  Atwater  v.  Underbill,  22  N.  J.  Eq.  604  (Err.  and  App. 
1872). — "The  power  of  the  husband  to  bind  the  separate  estate  of 
his  wife  will  not  result  from  the  marital  relation.  The  disability 
of  the  husband  to  bind  her  property  is  not  left  to  inference  from 
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the  creation  of  a  separate  estate.  The  statute  expressly  declares 
that  it  shall  not  be  subject  to  his  disposal.  He  may  become  the 
agent  of  his  wife  in  the  management  and  disposal  of  her  property 
(Knapp  V.  Smith,  27  N.  Y.  277;  Owen  v.  Cawley,  36  Ibid,  600)  ; 
but  when  he  does  so,  the  validity  of  his  acts  will  be  determined, 
and  the  extent  of  his  powers  measured,  as  in  the  case  of  other 
agents,  by  the  scope  of  the  authority  which  his  principal  has  con- 
ferred. Lawrence  v. Finch,  2  C.  E.  Green,  234."  [Wrong  disposi- 
tion of  a  mortgage  given  for  a  specific  purpose] . 
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Power  to  Borrow  Money 

2IQ.     A  married  woman  can  borrow  money  and  give  it  to  her 
husband. 

Case:  Todd  v.  Bailey,  58  N.  J.  L.  11  (Sup.  Ct.  1895).— "The 
plaintiff's  testimony,  taken  by  itself,  proved  plainly  that  the 
payee  of  the  notes  refused  to  loan  the  money  for  which  they  were 
given  to  the  husband  of  the  plaintiff,  but  loaned  the  same  to  the 
wife,  and  the  judicial  ruling  at  the  trial  was  that,  if  this  was  the 
true  version  of  the  transaction,  the  plaintiff  was  entitled  to  re- 
cover the  moneys  in  question,  but  that,  if  the  defendant's  con- 
tention was  sustained,  the  loan  was  to  the  husband,  the  wife 
standing  as  surety,  the  defendant  was  entitled  to  a  verdict.  The 
further  instruction  was  that,  if  this  was  the  true  nature  of  the 
affair,  it  was  not  of  any  consequence  whether,  the  wife  being  the 
real  borrower,  her  purpose  was  to  turn  over  the  money  so  ob- 
tained to  her  husband  for  his  use.  That  this  was  the  legal  rule  ap- 
plicable to  the  case,  this  court  has  no  doubt.  The  statute  em- 
powers the  married  woman  to  bind  herself  by  contract,  with  the 
restriction  that  she  cannot  obligate  herself  as  a  surety;  she  has 
the  undoubted  right  to  borrow  money  and  to  engage  herself  for 
its  payment,  and  the  money  thus  obtained  she  can  dispose  of  as 
she  pleases ;  she  can  give  it  or  loan  it  to  her  husband  or  to  any  one 
else." 
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220.  A  ivife's  estate  must  pay  her  burial  expenses,  if  her  hus- 
band has  no  property  from  ivhich  the  undertaker's  bill 
can  be  collected. 

Case:  Gould  v.  Moulahan,  53  N.  J.  Eq.  343  (Prerog.  Ct.  1895). 
— "The  point  in  the  present  inquiry  is  whether,  where  the  hus- 
band is  unable  to  bear  the  expense  of  his  wife's  burial,  her  estate 
may  be  held  liable  for  it.  But  for  the  husband's  survival  of  his 
wife,  the  obligation  to  bury  her  and  to  pay  the  expenses  of  that 
burial  would  rest  upon  the  representative  of  her  estate.  Is  the 
husband's  obligation  in  such  case  substituted  for  the  representa- 
tive's so  that  its  existence  discharges  the  representative's,  or  is  it 
additional  and  primary  thereto?  I  am  of  opinion  that  the  latter 
clause  of  this  question  is  entitled  to  the  affirmative  answer ;  that 
there  is  a  double  obligation  when  a  married  woman  dies  leaving 
a  husband,  a  primary  obligation  upon  the  husband  and  a  sec- 
ondary obligation  upon  the  representative  of  her  estate,  and  that 
the  mere  existence  of  the  husband's  primary  obligation  does  not 
discharge  the  estate's  secondary  obligation,  although  the  hus- 
band's performance  of  his  obligation  may  efifect  such  discharge. 
The  wife  is  entitled  to  be  suitably  buried  at  the  expense  either  of 
her  husband  or  of  her  estate,  otherwise  the  wealthy  wife  of  an  in- 
solvent husband  might  be  subjected  to  the  burial  of  a  pauper.  And 
it  appears  to  me  to  follow  that  upon  the  failure  of  the  primary 
obligation,  for  any  reason,  the  secondary  may  be  enforced.  Com- 
mon decency  and  humanity  are  regarded  by  the  authorities  as  au- 
thorizing a  speedy  burial  of  a  decedent  by  any  proper  person,  un- 
obstructed by  hesitation  in  measuring  the  responsibilities  of  the 
husband  and  representative,  and  such  exigency  affords  a  strong 
reason  why  both  those  responsibilities  for  reimbursement  should 
remain  available." 
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CHAPTER  XLIV 

Business — Separate  Business 

221.  All  the  wages  and  earnings  of  a  married   woman  in  her  separate 
business,  and  all  her  investments  thereof,  are  her  separate  property. 

222.  It  must  really  be  in  her  separate  business. 

223.  Whether  her  husband  consents  or  not  to  her  carrying  on  a  separate 
business,  he  cannot  reap  the  proceeds  thereof. 

221.  All  her  wages  and  earnings  in  her  separate  business,  and 

all  her  investments  thereof  are  her  separate  property. 

Statute:  Com.  St.,  p.  3225,  sec.  4.     (See  sec.  212,  supra). — 

222.  It  must  really  he  in  her  separate  business. 

Case:  Kutcher  v.  Williams,  40  N.  J.  Eq.  438  (Chan.  1885). — 
"The  act  gives  to  the  wife  her  wages  and  earnings  acquired  in  any 
employment,  occupation  or  trade  carried  on  separately  from  her 
husband.  It  is  important  to  observe  that  the  trade  must  be  car- 
ried on  separately  from  her  husband.  ...  In  every  such 
case  the  court  must  be  satisfied  that  the  trade  or  employment  is 
the  trade  or  employment  of  the  wife,  and  honestly  carried  on  by 
her  separately  from  her  husband.  .  .  .  But  the  interest  of 
the  wife  in  the  trade  must  be  substantial,  not  simply  nominal  or 
mythical.  .  .  .  Hence,  I  conclude  that  where  the  wife  em- 
ploys her  capital  to  establish  a  business,  it  is  not  fatal  to  the  enter- 
prise, in  case  she  employs  her  husband  in  and  about  that  business, 
even  though  the  husband  be  largely  indebted." 

Case:  Garretson  v.  Appleton,  58  N.  J.  L.  397  (Err.  and  App. 
1895). — "Section  4  of  the  Married  Woman's  Act  relates  only  to 
wages  and  earnings  acquired  or  gained  in  an  employment,  occupa- 
tion or  trade  in  which  the  married  woman  is  employed  and  which 
she  carries  on  separately  from  her  husband.    Rev.  p.  637." 

22^.     Whether  her  husband  consents  or  not,  to  her  carrying  on 
a  separate  business,  he  cannot  reap  the  proceeds  thereof. 

Case:  Turner  v.  Davenport,  63  N.  J.  Eq.  291  (Err.  and  App. 
1901). — "It  is  clear  that,  under  our  statute,  a  married  woman 
may  engage  for  wages,  by  contract,  with  any  person  other  than 
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her  husband,  and  that,  whether  her  husband  consent  or  not,  she 
may  receive  the  moneys  due  her  for  such  services  as  her  separate 
property,  and,  as  it  seems  to  me,  this  statute  expressly  negatives 
the  right  of  the  husband  to  reduce  such  wages  to  possession,  by 
declaring  that  such  wages  'shall  be  her  sole  and  separate  prop- 
erty,' for  at  common  law  he  could  not  reduce  property  of  her  sole 
and  separate  estate  to  his  possession  to  such  an  extent,  at  least,  as 
to  be  free  from  liability  to  account  to  her  therefor  in  equity.  Story 
Eq.  Jur.  sec.  1380;  3  Pom.  Eq.  Jur.  sees.  1098,  1099,  1103 ;  Taylor 
V.  Meads,  4  De  G.  J.  &  S.  597,  603,  604;  Jones  v.  Clifton,  10  U.  S. 
225,  229;  Peacock  v.  Monk,  2  Ves.  Sr.  191;  Kelly  Marr.  Wom. 
251,  sec.  2.  The  rule  of  the  common  law  was  founded  upon  the  the- 
ory that  husband  and  wife  were  one  in  law.  When  our  statute, 
by  express  provision,  gave  to  the  wife  the  right  to  contract,  as  if 
she  were  feme  sole,  with  any  person,  except  her  husband,  the  rea- 
son for  the  rule  ceased.  When  the  reason  for  a  rule  ceases,  the 
rule  is  no  longer  in  force.  Mc.  Blain  v.  Edgar,  48  Atl.  Rep.  600. 
.[See  also  obiter  in  Luse  v.  Jones,  39  N.  J.  L.  710,  Err.  and 
App.  1877]. 


CHAPTER  XLV 

Charge  on  Her  Separate  Estate 

224.  No  married  woman  can  herself  charge  her  real  property,  except  by 
a  deed  properly  executed  and  acknowledged.  But  the  debts  of  a 
married  woman,  holding  a  separate  estate,  when  contracted  by  her 
for  the  benefit  of  her  separate  estate  or  for  her  own  use  on  the 
credit  of  that  estate,  will  be  charged  by  a  court  of  equity  on  that 
estate.  Such  debts  are  not  a  lien  upon  that  estate  until  made  so 
by  a  decree  of  said  court.  The  court  may  make  the  debt  a  general  lien  on 
her  separate  estate,  or,  even,  a  specific  lien  on  property  described 
by  her  in  a   void   instrument. 

225.  Equity  will  charge  the  separate  estate  of  a  wife,  living  apart  from 
her  husband,  with  debts  contracted  by  her  for  her  own  benefit, 
unless  no  intention  to  deal  with  her  separate,  estate  is  affirmatively 
shown. 

226.  The  theory  of  liens  based  on  defective  instruments  is :  The  instru- 
ment, taken  in  connection  with  its  consideration,  invests  the  bene- 
ficiary named  therein  with  an  equity  to  ask  the  court  to  create  a 
lien    in    his    favor. 

227.  To  charge  her  estate  in  the  business  of  her  husband  no  doubt 
should  exist  as  to  her  intention  to  do  so. 

22/1.  ^0  married  zcoinan  can  herself  charge  her  real  property 
except  by  a  deed  properly  executed  and  acknozdedged,  hut 
the  debts  of  a  married  zvoman,  holding  a  separate  estate, 
zi'hen  contracted  by  her  for  the  beneitt  of  her  separate  es- 
tate or  for  her  ozvn  use  on  the  credit  of  that  estate,  will  be 
charged,  by  a  court  of  equity,  on  that  estate.  Such  debts 
are  not  a  lien  upon  that  estate  until  made  so  by  a  decree  of 
said  court.  The  court  may  make  the  debt  a  general  lien  on 
her  separate  estate  or,  even,  a  speciHc  lien  on  property  de- 
scribed by  Jier  in  a  void  instrument. 

Case:  Perkins  v.  Elliott,  22  N.  J.  Eq.  127  (Chan.  1871  ;  af- 
firmed in  this  respect,  23  N.  J.  Eq.  534,  Err.  and  App.  1872). — 
[Syllabus]  :  ''A  married  woman  has  no  power  to  charge  her  sepa- 
rate estate  by  any  writing,  even  thoitgh  it  contain  words  which 
show  a  clear  intention  to  bind  such  estate,  except  a  mortgage  ac- 
knowledged as  required  by  law,  or  for  debts  contracted  for  the 
benefit  of  her  separate  estate,  or  for  her  own  benefit  on  the  credit 
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of  it."  [The  Court  at  p.  533  says:  "The  true  doctrine  seems  to  me 
this :  Tliat  to  the  extent  the  feme  does  any  act  which  enables  her 
to  use  or  enjoy  her  separate  estate,  the  principles  of  equity  will 
validate  such  act,  but  beyond  this  limit  she  is  not  discovert,  and 
cann»t  bind  herself  or  her  possessions."] 

■  Case:  Armstrong  v.  Ross,  20  N.  J.  Eq.  112  (Chan.  1869). 
■ — "But  it  is  insisted  on  the  part  of  the  complainant,  that  it  is  a 
valid  lien  or  charge,  because  made  by  Mrs.  Vernam  to  secure  a 
debt  contracted  by  her  for  her  own  benefit,  and  that  of  her  sep- 
arate property,  and  because  the  mortgage  was  a  declaration  of  an 
intent  to  charge  her  property,  and  this  specific  part  of  her  prop- 
erty, with  this  debt :  and  because  the  debt  is  due  for  part  of  the 
purchase  money  of  this  property,  conveyed  to  her  by  the  mort- 
gagee, and  it  is  so  stated  in  the  mortgage  of  which  the  other  de- 
fendants had  notice.  The  property  was  conveyed  to  Mrs.  Ver- 
nam since  the  Married  Women's  act  of  1852,  and  by  the  provision 
of  that  act  is  her  separate  estate.  Long  before  the  recent  legis- 
lation with  regard  to- married  women,  their  separate  estates  have 
been  recognized,  and  their  rights,  powers  and  liabilities  regarding 
the  same  been  considered  and  regulated.  Estates  were  conveyed 
to  trustees  for  the  use  of  married  women,  and  for  a  long  time 
trustees  were  considered  necessary  for  the  existence  of  a  separate 
estate ;  but  it  has  been  held,  and  may  be  considered  settled,  that 
independent  of  the  statutory  provisions,  an  estate  could  be  devised 
or  given  to  a  married  woman  for  her  separate  use  directly,  with- 
out the  intervention  of  trustees,  and  that  in  such  case  the  hus- 
band would,  in  equity,  be  considered  a  trustee  for  the  use  of  the 
wife,  as  to  any  estate,  which,  by  law,  might  vest  in  him ;  but  it 
has  never  been  held  that  in  such  case  the  wife  could  convey 
lands  so  devised  to  her  separate  use,  without  her  husband  joining 
in  the  deed,  or  without  the  acknowledgment  required  for  married 
women.  .  .  .  But  courts  of  equity,  both  in  England  and  in 
this  country,  have  determined  that  if  a  married  woman  having  a 
separate  estate  contracts  debts  for  the  benefit  of  her  separate 
estate,  or  for  her  own  benefit  on  the  credit  of  her  separate  estate, 
although  she  wall  not  be  held  liable,  or  any  decree  made  against 
her  personally,  these  debts  will  be  declared  a  charge  upon  her 
separate  estate,  and  payment  enforced  out  of  it.  [Study  of  En- 
glish,  American   and   New   Jersey  cases].     The   reputation   and 
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learning  of  the  judges  who  delivered  the  opinions  and  controlled 
the  decisions  in  these  cases  still  further  entitle  their  conclusions  to 
our  respect.  They  hold  that  the  doctrine  of  the  common  law 
adopted  in  this  country,  by  which  a  married  woman  was  entitled 
to  dispose  of  separate  estates  held  in  trust  for  her,  was  'a  pure 
creation  of  the  courts  of  equity;'  'that  the  right  of  disposition 
must  be  referred  to  the  right  of  property  enjoyed  independent  of 
the  husband,  and  not  to  the  theory  of  appointment  pursuant  to  a 
power  conferred  by  the  author  of  the  trust ;'  'that  the  separate 
estate  upon  which  courts  of  equity  engrafted  these  peculiar  doc- 
trines, included  only  such  rights  and  interests  of  the  wife  as 
would  belong  to  the  husband,  but  for  the  limitation  of  her  partic- 
ular use;  that  her  own  reversion  (after  her  husband's  curtesy)  in 
lands  which  she  owned  at  the  time  of  her  marriage,  was  a  legal  es- 
tate, descendible  to  her  heirs,  to  which  courts  of  equity  did  not 
and  could  not  apply  the  doctrines  which  have  been  stated.'  'In 
case  of  an  estate  in  fee  conveyed  directly  to  a  woman  after  mar- 
riage for  her  sole  and  separate  use,  equity  would  convert  the  hus- 
band into  a  trustee  for  her,  of  the  rents  and  profits  during  the 
coverture,  which  would  otherwise  belong  to  her,  but  in  respect  to 
the  corpus  of  the  estate,  she  could  not  dispose  of  it  except  in  the 
manner  prescribed  by  law  for  the  disposition  of  estates  in  land  by 
married  women.'  In  these  doctrines  I  entirely  concur,  and  they 
are  supported  by  the  ablest  commentators.  [Citing  same].  .  .  . 
In  New  Jersey,  the  legislature  has  never  given  to  a  married 
woman  the  power  of  disposing  of  her  estate  as  a  feme  sole,  ex- 
cept in  two  cases — one,  where  her  husband  is  insane,  or  in  the 
state  prison,  and  the  other  where  they  are  living  separate  by  the 
decree  of  some  competent  court.  In  all  other  cases  it  has  been 
carefully  withheld,  and  the  courts  of  the  State  cannot  ignore  the 
fact  that  the  proposed  acts  to  confer  such  power  have  more  than 
once  been  rejected  by  the  legislature.  By  the  law  of  the  State,  the 
legal  title  to  a  married  woman's  separate  estate  is  vested  in  her, 
as  was  the  title  to  all  her  real  estate  before  the  acts  for  its  pro- 
tection. A  way  is  provided  in  which  she  may  legally  convey  and 
mortgage  her  real  property  by  deed,  upon  separate  examination 
and  acknowledgment.  It  has  been  adopted,  and  adhered  to  since 
1746.  Allinson's  Laws  132.  It  would  be  a  great  usurpation  for 
the  courts,  by  judicial  legislation,  to  repeal   this  statutory  pro- 
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vision.  It  still  stands  in  the  fourth  section  of  the  'act  respecting 
conveyances,'  in  the  words  in  which  it  was  enacted  in  1799,  'that 
no  estate  of  a  feme  covert,  in  lands  within  this  State,  shall  here- 
after pass  by  any  deed  or  conveyance  made  by  her,  without  a  pre- 
vious acknowledgment,  on  a  private  examination  apart  from  her 
husband.'  This  act  applies,  in  its  terms,  to  the  conveyance  of 
lands  held  by  a  married  woman  as  a  feme  sole,  under  the  act  of 
1852,  as  well  as  to  the  legal  estates  held  by  her  before  that  act. 
.  .  .  There  is  no  reason  in  the  state  of  the  law  for  the  courts 
to  dispense,  either  with  the  joining  of  the  husband  or  the  separate 
examination.  Every  married  woman  can  charge  her  property 
with  her  own  or  her  husband's  debts  in  this  manner ;  and  no  debt 
should  be  held  to  be  a  specific  lien  upon  any  part  of  her  lands,  un- 
less she  has  made  it  such  in  the  manner  provided  by  law,  or  un- 
less this  court  should,  upon  the  principles  adopted  in  the  cases 
above  mentioned,  declare  the  debt  a  lien  upon  her  estate  gener- 
ally, because  contracted  for  the  benefit  of  that  estate,  or  for  her 
own  benefit  on  the  credit  of  it.  These  decrees,  like  judgments  at 
law  on  her  ante-nuptial  contracts  or  for  torts,  become  liens  or  her 
real  estate.  .  .  .  For  the  decision  of  this  case,  these 
propositions  then  will  be  assumed  as  settled  rules  of  law: 
I.  That  the  debts  of  a  married  woman,  holding  estates 
secured  to  her  separate  use  by  the  act  of  1852,  when 
contracted  by  her  for  the  benefit  of  her  separate  es- 
tate, or  for  her  own  use  on  the  credit  of  that  estate,  will  be 
charged  by  a  court  of  equity  upon  that  separate  estate,  and  pay- 
ment enforced  out  of  it.  2.  That  such  debts  are  not  a  lien  upon 
her  separate  estate  until  made  a  lien  by  a  decree  of  a  court  of 
equity,  and  that  the  lien  is  by  virtue  of  the  decree.  3.  That  a 
married  woman  cannot  charge  such  separate  estates  by  an  ap- 
pointment in  writing,  as  she  could  charge  estates  held  by  trustees 
for  her,  subject  to  her  appointment ;  but  can  only  convey  or 
charge  them  by  deed  executed  with  her  husband,  and  duly  ac- 
knowledged upon  a  separate  examination,  except  in  the  case 
where  her  husband  is  insane,  or  in  state  prison,  or  living  separate 
from  her  by  judicial  decree." 

Case:  Perrine  v.  Newell,  49  N.  J.  Eq.  62  (Chan.  1891). — "The 
failure  of  the  husbands  of  Eliza  A.  Bradway  and  Deborah  Tuft  to 
join  in  the  mortgage  renders  that  instrument  void  as  to  the  wives. 
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for  it  is  established  that  the  execution  of  such  an  instrument  by 
a  married  woman  without  her  husband  is  a  nulHty.  Den  v.  Law- 
she,  4  Zab.  613;  Moore  v.  Rake,  2  Dutch,  574;  Wilson  v.  Brown, 
2  Beas.  277;  Harrison  v.  Stewart,  3  C.  E.  Gr.  451 ;  Armstrong  v. 
Ross,  5  C.  E.  Gr.  109.  This  court  will  not  give  effect  to  it, 
Phelps  V.  Morrison,  9  C.  E.  Gr.  195.  The  bond,  however,  is  an 
asknowledgment  of  a  debt  due  from  the  married  women,  which 
has  been  shown  to  have  been  given  for  the  benefit  of  their  prop- 
erty. In  such  case  equity  will  hold  their  separate  property  liable 
to  pay  it.  Although  the  mortgage  is  not  valid  as  such,  it  will 
nevertheless  operate  in  equity  as  an  appointment  of  the  property 
described  in  it  for  the  payment  of  that  debt,  and  equity  will  de- 
cree that  the  debt  shall  be  a  charge  upon  the  property  so  ap- 
pointed, and  that  the  property  shall  be  sold  to  pay  it.  The  debt 
is  not  a  lien  upon  their  estate  until  made  so  by  the  decree  of  the 
court.  The  lien  is  in  virtue  of  the  decree  of  this  court,  not  in 
virtue  of  the  mortgage.  Pentz  v.  Simonson,  2  Beas.  232 ;  Wilson 
V.  Brown,  2  Beas.  277 ;  Harrison  v.  Stewart,  3  C.  E.  Gr.  451 ;  Cut- 
ler V.  Tuttle,  4  C.  E.  Gr.  549,  560;  Armstrong  v.  Ross,  5  C.  E. 
Gr.  109;  Perkins  v.  Elliott,  7  C.  E.  Gr.  127;  S.  C.  on  appeal,  8 
C.  E.  Gr.  526 ;  Homoeopathic  Mutual  Life  Ins.  Co.  v.  Marshall,  5 
Stew.  Eq.  103;  2  Story's  Eq.  Jur.,  sec.  1399." 

Case:  Homoeopathic  Mutual  Life  Ins.  Co.  v.  Marshall,  32  N.  J. 
Eq.  112  (Chan.  1880). — "And  again,  the  debt  to  secure  which  the 
mortgage  in  suit  was  given,  was  for  the  benefit  of  the  separate 
estate  of  Mrs.  Marrenner,  and  if  the  mortgage  was  not  acknowl- 
edged at  all,  the  debt  would,  in  equity,  be  charged  on  her  estate 
generally.  Pentz  v.  Simonson,  2  Beas.  232 ;  Wilson  v.  Brown,  Id. 
277;  Harrison  v.  Stewart,  3  C.  E.  Gr.  451 ;  Armstrong  v.  Ross,  5 
C.  E.  Gr.  109 ;  Pierson  v.  Lum,  10  C.  E.  Gr.  390.  And  it  would 
be  charged  on  the  mortgage  premises  as  part  of  her  estate,  for  the 
mortgage  would,  in  equity,  operate  as  an  appointment  of  that 
property  for  the  payment  of  the  debt.  Wilson  v.  Brown,  2  Beas. 
277."  [See  note,  p.  104,  etc.,  on  contradiction  of  feme  covert's 
acknowledgment  by  parol  evidence ;  and  compare  Johnson  v. 
Cummins,  16  N.  J.  Eq.  106,  which  says:  "Being  a  feme  covert, 
she  cannot,  as  a  feme  sole,  make  a  valid  contract  touching  the 
property,  which  can  be  enforced  at  law.  Equity,  therefore,  ap- 
plies the  remedy  by  appropriating  the  property  to  the  satisfaction 
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of  the  debt,"  with  Com.  St.,  p.  3226,  sec.  5,  wliich  jjrovides : 
"which  contracts  shall  be  legal  and  obligatory,  and  may  be  en- 
forced at  law  or  in  equity."  Note  also,  that  she  may  charge  her 
estate,  as  a  feme  sole,  when  living  separate  from  her  husband. 
See  sees.  59,  64,  66  and  68,  supra]. 

^.?5.  Equity  will  charge  the  separate  estate  of  a  wife  liz'ijig 
apart  from  her  husband,  zvith  debts  contracted  by  her  for 
her  own  benefit,  unless  no  intention  to  deal  with  her  sep- 
arate estate  is  affirmatively  shoivn. 

Case:  Johnson  v.  Cummons,  16  N.  J.  Eq.  102  (Chan.  1863). — 
^The  design  of  the  bill  is  to  charge  certain  real  estate  in  the  pos- 
session and  enjoyment  of  the  wife,  with  a  debt  contracted  by  her 
for  the  benefit  of  the  estate,  and  for  the  support  of  herself  and 
her  family  while  living  separate  from  her  husband.  ...  In 
the  absence  of  any  trust  deed  or  settlement,  defining  and  limiting 
the  mode  in  which  the  estate  shall  be  charged  by  the  wife,  equity 
will  charge  the  separate  estate  of  the  wife,  wdiile  living  apart  from 
her  husband,  with  debts  contracted  by  her  for  her  own  benefit, 
or  for  the  benefit  of  the  estate,  without  any  express  appropriation 
by  the  wife  of  the  estate,  or  any  part  of  it,  to  the  payment  of  the 
debt.  The  general  principle  is,  that  a  married  woman  is  enabled 
in  equity  to  contract  debts  in  regard  to  her  separate  estate,  and 
that  the  estate  will  be  subject  in  equity  to  the  payment  of  such 
debts.  In  order  to  bind  the  separate  estate,  it  must  appear  that 
the  engagement  was  made  in  reference  to,  and  upon  the  faith  and 
credit  of  the  estate.  But  where  a  married^  woman  living  apart 
from  her  husband,  and  having  a  separate  estate,  contracts  debts, 
the  court  will  impute  to  her  the  intention  of  dealing  with  her  sep- 
arate estate,  unless  the  contrary  is  shown.  Owens  v.  Dickenson, 
I  Craig  &Ph.  48  ;  2  Story's  Eq.  Jur.,  sec.  1401,  sec.  1401a  ;  i  Lead. 
Cases  in  Eq.  406.  ...  To  this  part  of  the  claim  it  is  objected, 
that  the  separate  estate  of  the  wife  created  by  the  statute  is  a  legal 
estate,  and  that  the  enforcement  of  the  claim  in  this  aspect  is  not 
the  proper  subject  of  the  cognizance  of  a  court  of  equity.  This 
objection  was  directly  met  and  overruled  by  the  Chancellor  in 
Wheaton  v.  Phillips,  i  Beas.  221.  The  jurisdiction  of  a  court  of 
equity  over  the  subject  does  not  rest  upon  the  ground  that  the 
estate  of  the  wife  is  an  equitable  estate  merely,  but  upon  the 
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ground  that  it  is  her  separate  estate,  which  is  equitably  subject  to 
contracts  and  engagements  entered  into  by  her,  which  are  not 
legally  binding  upon  her  personally,  and  which  cannot  be  enforced 
at  law.  Whether  the  estate  of  the  wife  is  vested  in  a  trustee, 
her  interest  being  merely  equitable,  or  whether  the  estate  is  vested 
directly  in  her,  so  that  she  has  both  the  legal  and  equitable  inter- 
est, is  immaterial.  By  operation  of  the  statute,  she  holds  the  land 
during  her  coverture  as  her  separate  estate  for  her  sole  and  sep- 
arate use  and  benefit,  free  from  the  control,  debts,  or  engage- 
ments of  her  husband,  and  exempt  also  from  the  claims  of  his 
creditors.  It  is  as  much  chargeable  in  equity  with  her  engagements 
as  any  other  property  which  she  may  hold  to  her  separate  use. 
The  statute  has  created  an  interest  which  before  could  only  have 
been  created  by  a  declaration  of  trust ;  but  the  interest  of  the 
wife  in  relation  to  the  property,  and  to  the  equitable  claims  of 
creditors  against  it,  are  not  essentially  different  from  those  which 
subsist  in  relation  to  her  separate  estate,  when  created  by  settle- 
ment or  deed  of  trust.  It  is  declared  by  statute  to  be  her  sole  and 
separate  property  as  if  she  were  a  feme  sole.  The  only  difference 
is,  that  being  a  feme  covert,  she  cannot,  as  a  feme  sole,  make  a 
valid  contract  touching  the  property,  which  can  be  enforced  at 
law.  Equity,  therefore,  applies  the  remedy  by  appropriating  the 
property  to  the  satisfaction  of  the  debt." 

226.  The  theory  of  liens  based  on  defective  instruments  the 
instrument ,  taken  in  connection  with  its  consideration,  in- 
vests the  beneficiary,  named  therein,  with  an  equity  to  ask 
the  court  to  create  a  lien  in  his  favor. 

Case:  Adams  v.  Schmitt,  68  N.  J.  Eq.  169  (Chan.  1904). — ■ 
"Bill  .  ,  .  'to  establish  and  enforce  an  equitable  lien  upon  a  house 
and  lot,'  etc.  .  .  .  The  basis  of  the  lien  is  a  power  of  attorney — 
or  rather,  two  powers  of  attorney — substantially  the  same  in  ver- 
biage, one  executed  by  Henry  and  John  Schmitt  and  Rosa  Hel- 
frich,  .  .  .\  and  both  coupled  with  an  interest  in  land  .  .  . 
The  parties  proceeded  at  once  to  the  house  of  Mrs.  and  Mrs.  Hel- 
frich  and  procured  her  signature.  Before  she  signed  her  husband 
read  and  examined  the  paper  to  his  satisfaction.  It  was  not  ex- 
ecuted by  him,  nor  was  it  executed  by  her  separate  and  apart 
from  him  :  hence,  it  is  contended  by  the  defendants,  it  can  have 
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no  force  nor  effect  as  to  real  estate.  I  am  unable  to  accede  to 
that  contention.  The  contract  was  made  distinctly  with  regard  to 
Mrs.  Helfrich's  separate  estate  and  directly  for  the  benefit  of  that 
estate,  namely,  to  establish  her  title  thereto.  It  therefore  came 
directly  within  the  principle  upon  which  the  cases  of  Wilson  v. 
Brown,  13  N.  J.  Eq.  277;  Harrison  v.  Stewart,  18  N.  J.  Eq.  451, 
and  Armstrong  v.  Ross,  20  N.  J.  Eq.  109,  were  decided.  See, 
also,  Perkins  v.  Elliott,  23  N.  J.  Eq.  526.  In  these  and  other 
cases  in  this  State  in  the  same  line,  this  court  has  established  liens 
on  the  separate  estate  of  married  women  based  on  a  defective  in- 
strument. The  theory  upon  which  it  is  done  is  this :  The  instru- 
ment defectively  executed  or  acknowledged  is  absolutely  impotent 
of  itself  to  create  any  lien,  but  it  has  the  effect,  taken  in  connec- 
tion with  its  consideration,  to  invest  the  beneficiary  named  there- 
in, be  he  grantee,  mortgagee  or  what  not,  with  an  equity,  to  come 
into  a  court  of  equity  and  ask  that  court  to  create  a  lien  in  his 
favor.  The  lien  is  created  by  this  court  and  not  by  the  instru- 
ment." 

Case:  Tunison  v.  Bradford,  49  N.  J.  Eq.  216  (Chan.  1891). — 
"But  the  equitable  title  in  that  case  [Phelps  v.  Morrison,  9  C.  E. 
Gr.  195,  10  C.  E.  Gr.  538J,  and  all  cases  similar  to  it,  springs 
from  a  good  and  valuable  consideration  bona  Hdc  paid,  and  not 
from  an  invalid  conveyance ;  while  in  the  case  in  hand  we  are  con- 
fronted with  the  fact  that  there  was  no  consideration  whatever 
for  the  conveyance  to  Benjamin  from  his  mother.  This  case 
seems  to  me  to  present  simply  the  condition  of  a  grantee  who  has 
taken  a  defective  title." 

222.     To  charge  her  estate  in  the  business  of  her  htisband,  no 
doubt  should  exist  as  to  her  intention  to  do  so. 

Case:  Lawrence  v.  Finch,  17  N.  J.  Eq.  236  (Chan.  1865). — 
"The  business  was  not  carried  on  by  the  wife,  but  by  the  hus- 
band, in  his  own  name  and  for  his  ow^n  benefit,  she  being  with 
him  and  assisting  him  in  the  business.  It  is  not  shown  that  credit 
was  obtained  in  the  name  of  the  wafe.  or  upon  the  credit  of  her 
estate,  at  her  request,  or  by  her  authority.  .  .  .  The  acts  and 
declarations  of  the  wife,  in  order  to  charge  her  separate  estate, 
should  be  clear  and  unequivocal.    No  doubt  should  exist  as  to  her 
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intention.  If  the  party  dealing  with  the  husband  means  to  rely 
upon  the  credit  of  the  wife's  estate,  good  faith  and  fair  dealing 
require  that  he  should  obtain  clear  evidence  of  her  assent  to  that 
arransfement." 


CHAPTER  XLVI 

Contracts 

228.  A  married  woman  can  bind  herself  by  contract  to  the  same  extent 
as  though  she  were  unmarried,  with  two  provisos. 

229.  A  wife  can  contract  with  her  husband  in  regard  to  her  separate 
estate. 

230.  A  wife  can  recover  wages  for  her  services  to  a  firm  of  which  her 
husband  is  a  member. 

231.  Statute  conditionally  forbids  surety,  etc.,  contracts. 

232.  A  married  woman's  executory  contract  to  pay  the  debt  of  another 
person  cannot  be  enforced  against  her.  But  she  cannot  rescind  the 
transaction   after   its   execution  by  her. 

232a.  Cannot,  during  the  marriage,  ratify  a  contract  that  she  could  not 
then   create. 

2^S-  A  married  woman  who  purchases  and  gives  her  note  for  a  debt 
owed  by  her  husband,  makes  an  original  promise.  Two  rules  to 
discriminate  between  original  and  surety  undertakings :  One  is^ 
was  her  promise  made  upon  a  substantial  consideration  moving  to 
herself,  for  her  own  use  and  advantage?  The  other  is,  was  the 
effect  of  the  new  transaction  to  extinguish  the  claim  of  the  promise 
against  the  original  debtor?  In  either  case,  her  promise  is  enforce- 
able  against   her. 

233a.  Whether  a  married  woman  is  a  surety,  or  a  principal  debtor,  depends- 
upon  the  question  to  whom  was  the  loan  made  ?  Was  the  money 
ever  under  her  control? 

233b.  Her  contract  as  shareholder  in  a  national  bank  is  a  primary  obliga- 
tion. 

234.  A  married  woman  is  liable  as  surety,  if  she  receives  a  consideration 

either  from  the  person  for  whose  benefit  she  made  the  promise  or  on 
his  behalf.  And  her  liability  is  measured  by  the  terms  of  her  under- 
taking. 

235.  Neither  the  wife's  desire  to  save  herself  the  disgrace  of  a  prosecu- 
tion of  her  husband  for  an  assault  upon  a  girl,  nor  her  desire  not 
to  be  deprived  of  the  benefits  of  his  society,  nor  of  his  conjectural 
services  in  any  business  of  her  own,  will  form  a  good  considera- 
tion for  her  promise  to  pay  a  liquidated  damage  claim  made  against 
her  husband  for  said  assault. 

236.  If  she  receives  any  benefit  she  is  liable;  the  court,  in  the  absence 
of  fraud  or  imposition,  cannot  attempt  to  measure  its  adequacy. 

237.  The  consideration  need  not  move  directly  to  the  married  woman. 

238.  A  married  woman  cannot  bind  herself  to  pay  the  debts  of  a  corpora- 

tion.    Words  "directly"  and  "indirectly,"  in  statute,  defined. 

239.  Nor  does  anything  in  the  Married  Women's  act  enable  husband  or 

wife  to  contract  with,  or  to  sue  each  other,  except  as  theretofore. 
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228.  A  married  zvoman  can  bind    herself    by  contract  to    the 

same  extent  as  though  she  were  unmarried,  with  tzvo  pro- 
visos. 

Statute:  (See  sec  212  supra,  sec.  5). 

229.  A  wife  can  contract  zvith  her  husband  in  regard  to  her 

separate  estate. 

Case:  Arnold  v.  Talcott,  55  N.  J.  Eq.  521  (Err  and  App. 
1897). — "The  inability  of  husband  and  wife  to  contract  with  each 
other  exists  at  law  only;  in  equity  their  contract  relating  to  the 
wife's  separate  property  is  as  valid  as  if  the  wife  were  a  feme  sole. 
Perkins  v.  Elliott,  8  C.  E.  Gr.  526.  The  present  contract  related 
to  Mrs.  Arnold's  separate  estate." 

2^0.     A  wife  can  recover  wages  for  her  services  to  a  hrm  of 
which  her  husband  is  a  member. 

Case:  Turner  v.  Davenport,  63  N.  J.  Eq.  289  (Err.  and  App. 
1901). — "The  only  question  is,  can  a  wife  recover  for  her  services 
to  a  firm  in  which  her  husband  is  a  member  ?  ,  ,  .  [It  was  in- 
sisted] that  the  complainant  is  not  entitled  to  relief  in  equity,  be- 
cause the  money  sought  to  be  decreed  to  be  paid  to  her  is  for  her 
wages,  for  her  labor  and  personal  services  to  the  firm  in  which 
her  husband  is  a  member,  the  right  to  which  wages  is  in  her  hus- 
band, by  virtue  of  the  marriage  relation — and  hence  no  part  of 
her  separate  estate  for  which  she  may  maintain  a  bill  in  equity 
against  her  husband  or  a  firm  in  which  he  is  a  member.  .  .  . 
Under  our  statute  permitting  a  wife  to  contract  'with  any  person' 
as  if  she  were  a  feme  sole,  it  will  at  least  be  presumed,  in  default 
of  any  dissent  on  the  part  of  the  husband,  and  certainly  when  it 
appears  he  had  knowledge  of  it,  that  he  assents  to  her  receiv- 
ing the  wages  of  her  labor  to  her  own  use.  ...  It 
is  clear  that,  under  our  statute,  a  married  woman  may  en- 
gage for  wages,  by  contract,  with  any  person  other  than  her  hus- 
band, and  that,  whether  her  husband  consent  or  not,  she  may  re- 
ceive the  moneys  due  her  for  such  services  as  her  separate  prop- 
erty, and,  as  it  seems  to  me,  this  statute  expressly  negatives  the 
right  of  the  husband  to  reduce  such  wages  to  possession,  by  de- 
claring that  such  wages  'shall  be  her  sole  and  separate  property,' 
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for  at  common  law  he  could  not  reduce  property  of  her  sole  and 
separate  estate  to  his  ])ossession  to  such  an  extent,  at  least,  as  to 
be  free  from  liability  to  account  to  her  therefor  in  equity.  . 
We  think  that  the  wages  due  the  wife  for  services  to  the  co- 
partnership became,  by  our  statute,  and  also  with  the  assent  of 
her  husband  by  his  confessing  her  bill,  her  sole  and  separate  prop- 
erty, and  that  she  is  entitled  to  enforce  her  claim  in  equity  against 
the  assets  of  the  firm  in  which  her  husband  is  a  member." 
[For  valuable  note  see  Gould  v.  Gould,  35  N.  J.  Eq.  37. J 

2^1.     Statute  conditionally  forbids  her  certain  contracts. 

Statute  :  Com.  St.,  p.  3226,  sec.  5. — "Provided,  that  nothing 
herein  shall  enable  such  married  woman  to  become  an  accommo- 
dation endorser,  guarantor  or  surety,  nor  shall  she  be  liable 
on  any  promise  to  pay  the  debt,  or  answer  for  the  default  or  lia- 
bility of  any  other  person;  provided  further,  however,  that  if  on 
the  faith  of  any  endorsement,  contract  of  guaranty  or  suretyship, 
promise  to  pay  the  debt  or  to  answer  for  the  default  or  liability  of 
any  other  person,  any  married  woman  obtains  directly  or  indi- 
rectly, any  money,  property  or  other  thing  of  value,  for  her  own 
use,  or  for  the  use,  benefit  or  advantage  of  her  separate  estate,  she 
shall  be  liable  thereon  as  though  she  were  unmarried,  anything 
herein  contained  to  the  contrary  notwithstanding." 

2^2.  A  married  woman's  executory  contract  to  pay  the  debt  of 
another  person  cannot  be  enforced  against  her.  But  she 
cannot  rescind  the  transaction  after  its  execution  by  her. 

Case:  Warwick  v.  Lawrence,  43  N.  J.  Eq.  183  (Err.  and 
App.  1887). — "From  this  quotation  [proviso  I,  Com.  St.,  p. 
3226,  sec.  5],  it  is  obvious  that  the  agreement  of  the  complainant 
touching  the  employment  of  her  moneys  in  liquidation  of  the 
debts  of  her  husband,  so  long  as  the  same  remained  executory, 
could  not  have  been  enforced  against  her  either  at  law  or  in 
equity.  Such  an  agreement  was  the  promise  to  pay  the  debt 
of  another  out  of  a  particular  fund,  and  the  statute  in  express 
terms  withholds  from  her  the  power  to  assume  such  an  obliga- 
tion. But  there  is  another  constituent  of  this  case  which  appears 
to  have  been  overlooked  by  the  court  below  and  by  the  counsel, 
and  that  is  the  fact  that  when  this  bill  was  filed  the  agreement 
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of  the  complainant  had  been  for  a  long  time  completely  executed; 
the  moneys  in  question  had  been  collected  by  Warwick,  and  by 
virtue  of  the  agreement  of  the  complainant  had  been  applied  in 
payment  of  the  debts  due  from  her  and  from  her  husband,  and 
the  question  to  be  decided,  therefore,  is  whether  after  such  com- 
plete execution  of  her  contract  she  can  abrogate  her  consent  and 
reclaim  the  moneys.  We  see  nothing  in  the  statute  nor  in  the 
general  principles  of  jurisprudence  that  appears  to  indicate  the 
existence  of  a  power  so  unnecessary  for  the  reasonable  protec- 
tion of  the  married  woman,  and  which  would  be  so  liable  to 
abuse.  A  married  woman  cannot  bind  herself  to  pay  the  debts 
of  another,  but  she  can  pass  over  her  money  or  property  for 
that  purpose,  and  it  cannot  reasonably  be  contended  that  after 
the  doing  of  that  act  she  can  at  will  avoid  it.  In  the  present  in- 
stance Mrs.  Lawrence,  the  complainant,  could  at  any  time 
before  the  receipt  of  these  moneys  by  Warwick  have  revoked 
his  authority,  on  the  basis  of  its  not  being  binding  upon  her  as 
long  as  it  w'as  executory ;  but  by  permitting  it  to  remain  in  full 
force  until  after  the  collection  had  been  made  and  the  funds  ap- 
plied to  the  payment  of  the  debts  of  her  husband,  such  payments 
became  her  payments,  and  she  cannot  now  repudiate  them.  The 
difiference  between  the  executory  contract  of  a  married  woman 
and  one  that  is  executed  is  illustrated  in  the  case  of  a  bond  and 
mortgage  given  by  her  to  secure  the  debt  of  another  person : 
the  contract  in  the  bond,  being  executory,  cannot  be  enforced 
against  her,  but  the  conveyance  by  the  mortgage  being  executed, 
her  title  can  be  foreclosed  in  equity,  as  has  been  frequently  de- 
cided by  the  courts  of  this  State." 

Case:  Walker  v.  Dixon  Crucible  Co.  47  N.  J.  Eq.  344  (Chan. 
1890). — "The  transfer  to  the  receiver  does  not  need  considera- 
tion to  support  it  against  Mrs.  Cleveland.  As  to  her  it  may  be 
treated  as  a  voluntary  gift,  made  perfect  by  delivery  and  ac- 
ceptance, so  that  it  became  an  executed  contract  and  irrevocable, 
for  it  was  founded  upon  the  mutual  consent  of  the  parties  in 
reference  to  a  right  or  interest  passing  between  them.  2  Kent 
Com.  438 ;  Grover  v.  Grover,  24  Pick.  261 ;  Betts  v.  Francis,  i 
Vr.  152,  155.  And  it  does  not  appear  that  claims  of  creditors 
interfere  to  afifect  its  validity  as  to  others." 

Case:  Shipman  v.  Lord,  58  N.  J.  Eq.  389  (Chan.   1899;  af- 
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firmed  per  Curiam,  60  N.  J.  Eq.  484,  Err.  and  App.  1900). — 
"In  the  case  in  hand  the  wife  executed  the  Burnham  agreement, 
and  this  assignment  was  binding  upon  her  whether  it  be  looked 
upon  as  an  assignment  of  money  or  of  land."  [See  as  to  burden 
of  proof,  etc.] 

^j^a.     Cannot  ratify  a  contract  she  cannot  create. 

Case:  Cooley  v.  Barcroft,  43  N.  J.  L.  366  (Sup.  Ct.  1881). 
— "Nor  do  I  see  how  the  second  position  can  be  supported.  This 
position  is  that,  by  the  letter  of  February  12th,  written  to  the 
plaintiffs  by  the  defendant,  she  ratified  her  contract  of  acceptance. 
But  at  the  time  of  the  alleged  ratification,  she  was  under  the 
same  disability  as  when  she  wrote  her  acceptance.  The  power  to 
ratify  implies  the  power  to  create.  The  disability  which  dis- 
ables a  married  woman  from  accepting  a  bill  or  giving  a  promis- 
sory note  for  the  payment  of  another's  debt,  disables  her  also 
from  validating  such  a  promise  by  subsequent  ratification." 

2^j.  A  married  woman  zvJio  purchases  and  gives  her  note  for 
a  debt  owed  by  her  husband,  makes  an  original  promise. 
Two  rules  to  discriminate  betzveen  original  and  surety 
undertakings :  One  is,  was  her  promise  made  upon  a  sub- 
stantial consideration  moving  to  herself  for  her  own  use 
and  advantage?  The  other  is,  was  the  effect  of  the  new 
transaction  to  extinguish  the  claim  of  the  promisee  against 
the  original  debtor?  In  either  case^  her  promise  is  en- 
forceable against  her. 

Case  :  First  National  Bank  of  Cranbury  v.  Dohm,  52  N.  J.  L. 
364  (Sup.  Ct.  1890). — "The  question  presented  by  the  foregoing 
statement  of  facts  is,  whether  the  note  given  by  Mrs.  Dohm 
failed  to  bind  her,  upon  the  ground  that  it  was  a  promise  to  pay 
the  debt,  or  answer  for  the  default  or  liability  of  another  person, 
within  the  proviso  of  section  5  of  our  Married  Woman's  act,  Rev. 
p.  636.  This  clause  of  the  proviso  is,  in  substance,  undistinguish- 
able  from  one  of  the  provisions  of  the  statute  of  frauds,  which 
requires  a  writing  in  order  to  charge  a  promisor  to  answer  for  the 
debt,  default  or  miscarriage  of  another  person,  and  should  re- 
ceive the  same  construction.  In  applying  this  provision,  two  rules 
have  been  formulated,  either  of  which  would  exclude  the  present 
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transaction  from  the  statute  of  frauds.  One  is,  that  if  the  defend- 
ant's promise  was  made  upon  a  substantial  consideration  moving 
to  himself,  for  his  own  use  and  advantage,  it  creates  an  enforce- 
able obligation  although  not  reduced  to  writing;  the  other  is,  that 
where  the  efifect  of  the  new  transaction  is  to  extinguish  the  claim 
of  the  promisee  against  the  original  debtor,  the  statute  is  inappli- 
cable. In  support  of  these  rules,  it  is  enough  to  refer  to  Browne 
Fraud,  sees.  193,  201,  210,  and  Cowenhoven  v.  Howell,  7  Vroom 
323,  and  cases  there  cited.  In  the  bargain  now  under  review, 
Mrs.  Dohm,  in  effect,  purchased  from  the  bank  the  note  of  her 
husband  endorsed  by  Gray  and  the  judgment  which  had  been  en- 
tered thereon,  and  although  no  formal  transfer  of  the  judgment 
was  made  to  her,  she  became  the  equitable  owner  of  the  same. 
This  was  a  substantial  benefit  enuring  to  herself.  By  thus  trans- 
ferring to  Mrs.  Dohm  the  substantial  title  to  the  note  and  judg- 
ment, the  bank  also  ceased  to  have  any  claim  on  the  original  con- 
tract against  either  Dohm  or  Gray,  so  that  there  was  no  debt,  lia- 
bility or  possible  default  from  any  person  to  the  bank,  to  which 
Mrs.  Dohm's  promise  could  be  collateral.  We,  therefore,  are  of 
opinion,  that  Mrs.  Dohm's  note  was  not  a  promise  to  pay  the  debt 
or  answer  for  the  default  of  liability  of  another  person,  but  was 
an  original  promise  to  pay  the  price  of  property  purchased  by  her, 
and  hence  created  a  legal  obligation." 

Case:  Cowenhoven  v.  Howell,  36  N.  J.  L.  324  (Sup.  Ct. 
1873). — "But  the  difficulty  has  been  to  discriminate  between  such 
undertakings  as  are  primary  in  their  nature,  and  such  as  are  sec- 
ondary, that  is  in  aid  of  the  liability  of  some  other  party.  Many 
of  the  judicial  decisions  are  in  conflict  on  this  subject,  but  I  think 
it  can,  at  present,  be  said  that  the  rule,  applicable  to  this  class  of 
cases,  has  been  placed  at  length  on  a  stable  foundation.  The  rule 
is,  that  in  the  case  of  a  promise  to  become  liable  for  an  existing 
debt  or  obligation,  there  must,  in  order  to  sustain  such  promise, 
and  render  it  unobjectionable  in  view  of  the  statute,  be  a  substan- 
tial consideration  moving  to  such  promisor.  In  such  transactions, 
the  simple  fact  that  a  good  consideration  for  the  assumption  ex- 
ists, is  not  sufficient ;  but  superadded  to  this,  such  consideration 
must  be  apparently  beneficial  to  the  party  undertaking  to  pay  the 
debt  and  assume  the  obligation.  By  force  of  the  statute,  an  un- 
written promise  to  pay  the  debt  of  another  is  inefficacious ;  the 


Contracts  301 

new  assumption,  consequently,  if  it  is  to  have  any  legal  obligation, 
must  not  have  such  an  object  in  view  as  its  primary  purpose,  but 
the  primary  purpose  must  be  to  promote  the  interest  of  him  who 
takes  the  burthen  upon  himself.  Hence  it  is,  that  in  such  trans- 
actions, a  mere  detriment  to  the  promisee,  the  original  obligation 
remaining  unextinguished,  will  not  support  a  promise  of  this 
character.  Such  a  consideration  would  be  good  at  common  law, 
independently  of  the  effect  of  the  statute,  because  before  the  pas- 
sage of  the  act,  any  legal  agreement  to  pay  the  debt  of  another 
was  valid,  but  now  such  an  agreement  must  be  in  writing.  The 
consequence  is,  that  agreerrients  which  will  have  the  effect  to 
discharge  the  debt  of  another,  must  be  founded  in  a  motive  of 
interest,  selfish  in  the  promisor.  The  distinction  is  between  a 
promise,  the  object  of  which  is  to  promote  the  interest  of  an- 
other, and  one  in  which  the  object  is  to  promote  the  interest  of 
the  party  making  the  promise.  The  former  is  within  the  oper- 
ation of  the  statute.  The  latter  is  unaffected  by  it.  .  .  .  It  is 
proper  to  remark  that  the  rule  above  adopted  is  not  applicable  to 
that  class  of  affairs  where  the  effect  of  the  new  promise  is  to  ex- 
tinguish the  liability  of  the  original  party  before  the  obligation 
of  the  new  promise  attaches.  As  in  case  of  a  promise  to  pay 
the  debt  if  the  promissee  will  discharge  the  primary  debtor  from 
a  capias  ad  respondendum.  In  such  event  the  discharge  from  the 
writ  by  operation  of  law  destroys  the  debt,  so  that  there  is 
nothing  to  which  the  new  assumption  can  stand  as  collateral. 
In  cases  of  this  class  it  has  been  repeatedly  decided  that  the 
statute  did  not  apply.  Goodman  v.  Chase,  i  B.  and  Aid.  297; 
Fitzgerald  v.  Dressier,  7  C.  B.  (N.  S.)  374;  Kelsey  v.  Hibbs,  13 
Ohio  (N.  S.)  340;  Butcher  v.  Stewart,  11  M.  and  W.  857;  Meri- 
den  Brittania  Co.  v.  Zingsen,  48  N.  Y.  247."  [Both  of  above 
cases  approved  in  Headley  v.  Leavitt,  65  N.  J.  Eq.  752  (Err.  and 
App.  1903).     See  sec.  237,  infra.] 

^jjof.  Whether  a  married  woman  is  the  principal  debtor,  or  a 
surety,  depends  upon  the  question  to  whom  was  the  loan 
made?  Was  the  money  ever  under  her  control?  The 
form  of  suretyship  is  immaterial. 

Case:  People's  National  Bank  v.   Schepfiin,  "jt^  N.  J.   L.   33 
(Sup.  Ct.,1905). — "Under  the  facts  of  the  present  case  the  second 
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proviso  has  no  applicancy,  and  the  question  is  whether  the  note 
in  suit  can  have  legal  efficacy  in  view  of  the  first  proviso.  .  . 
If  Mrs.  Schepflin  did  not,  in  a  legal  sense,  receive  the  proceeds 
of  the  discount  of  those  notes,  she  was  an  accommodation  maker. 
Since  the  notes  were  intended  to  be  and  were  in  fact  endorsed  by 
the  husband,  she  was  his  surety  if  the  money  was  in  fact  bor- 
rowed by  him  from  the  bank.  In  Van  Deventer  v.  Van  Deven- 
ter,  17  Vroom  460,  464,  where  the  wife  was  joint  maker  with 
the  husband  of  a  note  given  to  secure  moneys  borrowed  by  him, 
she  was  held  to  be  a  surety.  If  it  had  not  been  in  contempla- 
tion that  Mr.  Schepflin  should  become  a  party  to  the  instru- 
ment, still  the  wife's  note,  made  to  secure  a  loan  advanced  to 
him,  would  be  a  promise  to  pay  his  debt.  Contracts  of  surety- 
ship and  promises  to  pay  the  debt  of  another  person  are  equally 
within  the  ban  of  the  first  proviso  of  section  5  of  the  Married 
Woman's  act.  And  as  pointed  out  by  Justice  Collins  in  this 
court,  in  Vliet  v.  Eastburn,  34  Id.  450,  453,  it  is  not  significant 
that  the  proviso  in  terms  prohibits  the  making  by  a  married  wo- 
man of  an  accommodation  endorsement  and  is  silent  with  re- 
spect to  her  becoming  an  accommodation  maker  of  a  promissory 
note;  the  form  of  suretyship  is  immaterial.  .  .  The  funda- 
mental enquiry,  therefore,  upon  which  the  present  case  turns  is 
whether  the  loans  resulting  from  the  discount  of  the  two  notes 
of  $2,500  each,  were  made  to  Mrs.  Schepflin  or  to  her  husband  ; 
and  this  is  a  question  of  substance,  not  of  form.  So  treating 
it,  in  our  opinion,  the  question  admits  of  but  one  answer.  In 
each  instance  (for  the  evidence  renders  it  clear  that  the  circum- 
stances of  the  two  transactions  were  indistinguishable),  while 
the  cashier  of  the  bank  professed  an  unwillingness  to  lend  the 
money  to  Mr.  Schepflin  and  a  willingness  to  lend  it  to  the  wife, 
the  parties  proceeded  to  take  efifective  measures  to  prevent  her 
from  having  at  any  time  the  least  control  of  the  proceeds  of  the 
notes  or  either  of  them  by  procuring  from  her,  in  advance  of  the 
discount,  an  assignment  of  the  total  proceeds  by  means  of  the 
two  'proceeds  checks'  above  referred  to.  These  checks  were  in- 
tended to  have  efficacy  at  the  very  instant  the  note  was  dis- 
counted. Each  note  and  its  corresponding  check,  and  the 
bookkeeping  entries  by  which  in  form  the  proceeds  of  the  dis- 
count were  placed  to  the  wife's  credit  and  in  form  were  trans- 
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ferred  from  her  credit  to  that  of  her  husband  by  means  of  the 
check,  were  parts  of  one  and  the  same  transaction,  the  prac- 
tical and  intended  effect  of  which  was  to  pass  to  her  husband 
immediately  the  proceeds  of  the  discount,  precisely  the  same  as 
if  the  discount  had  been  directly  credited  to  him  in  the 
first  instance  and  the  proceeds  check  had  been  dispensed 
with.  The  bookkeeping  entries,  like  the  'proceeds  checks,'  were 
pure  fiction  so  far  as  they  purported  to  evidence  any  transac- 
tion between  the  wife  and  the  bank.  Notwithstanding  the  fic- 
tions, the  fact  is  clear  that  the  bank's  money  remained  in  its 
own  control  at  all  times  until  it  was  placed  by  it  within  the 
control  of  Christian  Schepflin.  The  loans,  therefore,  were  in 
fact  made  by  the  bank  to  him.  The  present  case  is  thus  clearly 
distinguishable  from  those  cases  in  which  it  has  been  held  that 
if  the  loan  is  made  in  fact  to  the  wife  she  is  a  principal  debtor 
and  not  a  surety,  although  it  be  her  purpose  at  the  time  to  after- 
wards lend  the  money  to  her  husband  and  she  proceeds  to  carry 
out  that  purpose  when  she  is  placed  in  control  of  the  fund. 
Such  were  the  cases  of  the  First  National  Bank  of  Elizabeth  v. 
Craig,  I  N.  J.  L.  J.  153,  where  the  note  in  suit  was  discounted 
for  the  wife,  the  proceeds  placed  to  her  credit  on  the  books 
of  the  bank  and  in  her  own  bank-book,  and  she  drew  them  af- 
terwards by  her  own  checks,  payable  to  her  husband's  order; 
Todd  V.  Bailey,  29  Vroom  10,  where  there  was  evidence  (be- 
lieved by  the  jury)  showing  plainly  that  the  loan  was  made  to 
the  wife,  and  the  trial  judge  instructed  the  jury  that  if  this  was 
the  true  version  of  the  transaction  the  plaintiff  was  entitled  to 
recover  the  moneys  in  question,  but  that  if  the  loan  was  made 
to  the  husband,  the  wife  standing  as  surety,  the  defendant  was 
entitled  to  a  verdict;  and  that  if  the  wife  was  the  real  borrower, 
it  was  of  no  consequence  whether  it  was  her  purpose  to  turn 
over  the  money  so  obtained  to  her  husband  for  his  use ;  and 
Hackettstown  National  Bank  v.  IMing,  7  Dick.  Ch.  Rep.  156, 
where  the  husband  discounted  the  note  ostensibly  for  his  wife's 
benefit,  received  a  check  for  the  proceeds  payable  to  her  order, 
and  afterwards  took  this  check  to  her  and  persuaded  her  to  en- 
dorse it  over  to  him.  It  was  held  by  \'ice-Chancellor  Pitney  (7 
Dick  Ch.  Rep.,  at  p.  163)  that  the  drawing  of  the  check  to  the 
order  of  the  wife  and  handing:  it  to  the  husband  was  a  mere  of- 
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fer  of  a  loan  to  her  on  the  note;  that  until  she  accepted  that 
offer  and  used  the  check  by  endorsing  it,  the  contract  of  lending 
was  merely  executory,  and  that  her  action  in  endorsing  the 
check  completed  a  contract  of  lending  between  the  bank  and  her, 
so  that  she  became  the  borrower.  In  thos^  cases  the  wife,  at  the 
time  of  the  discount,  became  the  actual  recipient  of  the  money 
or  its  equivalent,  which  thereupon  became  her  separate  property 
and  subject  to  her  own  disposition  by  virtue  of  the  Alarried 
Woman's  act.  In  the  case  before  us  there  was  no  instant  of  time 
during  which  the  defendant  had  possession  or  control  of  the 
proceeds  of  the  discounts.  The  loans  were  not  made,  nor  was 
any  credit  entered  in  her  name  at  the  bank,  until  after  the  'pro- 
ceeds checks'  had  been  lodged  with  the  cashier.  In  form — in 
fiction — those  checks  operated  to  assign  in  advance  the  proceeds  of 
a  loan  made  to  her  ;  in  substance  and  in  fact  they  prevented,  as  they 
were  intended  to  prevent,  the  loan  from  reaching  her.  To  at- 
tribute any  binding  force  to  her  promissory  notes  given  under 
such  circumstances  would  be  running  counter  not  only  to  the 
spirit  but  to  the  letter  of  sec.  5  of  the  ^Married  Woman's  act. 
.  .  .  Moneys  once  received  by  the  wife,  although  they  be 
borrowed,  become  her  property,  which  the  statute  permits  her  to 
give  away  or  lend  as  she  pleases.  So  she  may  pledge  or  mort- 
gage her  separate  property  to  secure  the  debt  of  her  husband  or 
any  third  party.  But  the  statute  disables  her  from  mortgaging 
her  future  to  secure  the  debt  of  another,  which  is  the  effect  of  a 
contract  of  suretyship  or  the  like." 

[In  Hackettstown  National  Bank,  52  X.  J.  Eq.  (Chan.  1893^ 
at  p.  163 :  "She  thereby  became  the  borrower  of  the  money 
and  liable  as  such  to  the  bank.  And  she  could  not,  as  against 
the  bank,  change  her  position  to  one  of  suretyship  by  handing 
the  proceeds  to  her  husband  for  his  own  personal  use.  To  au- 
thorize her  to  do  so  would  be  to  enable  her  to  make  use  of  the 
enabhng  statute  to  practice  a  fraud."  In  Miet  v.  Eastburn,  63 
X.  J.  L.  (Sup.  Ct.  1899),  P-  453:  'In  referring  to  the  status 
of  an  accommodation  maker  of  a  promissory  note,  Chief  Justice 
Beasley,  who  revised  the  Married  Women's  act  and  inserted  the 
section  [26]  now  sub  judicc,  expressly  calls  it  that  of  surety." 
Cites  wrong  case]. 
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2^^h.  A  married  woman's  contract,  as  shareholder  in  a  national 
hank^  is  a  primary  obligation;  and  she  must  pay  a  proper 
assessment  on  said  shares. 

Case:  Hobart,  Receiver,  v.  Johnson,  4  N.  J.  L.  J.  306  (U.  S. 
Circuit  Court,  S.  D.  of  New  York,  1881).— "The  comptroller 
of  the  currency,  under  sec.  12  of  said  act  [13  U.  S.  Stat,  at 
large,  99],  has  ordered  and  made  an  assessment  on  the  share- 
holders of  said  bank,  equally  and  ratably.  .  .  The  contract 
made  by  the  shareholders  [in  a  National  Bank]  is  entered  into 
by  the  act  of  becoming  a  shareholder.  Every  creditor  of  the 
bank  becoming  such  becomes  eo  instanti  a  creditor  of  the  share- 
holder in  respect  to  the  liability  in  question.  The  shareholder 
becomes  thereby  a  principal  debtor.  The  debt  of  the  bank  is 
his  debt  at  the  instant  of  its  creation,  and  the  debt  of  the  bank  is 
referred  to  only  as  a  measure  of  the  debt  of  the  shareholder. 
It  is  true  that  the  payment  of  the  debts  of  the  bank  by  the  bank 
extinguishes  the  debt  of  the  shareholder.  But  the  idea  of  guar- 
anty or  suretyship  or  of  a  promise  to  pay  the  debt  or  answer  for 
the  liability  of  another  is  altogether  destroyed  by  the  fact  that 
the  debt  of  the  bank  is  incurred  for  the  benefit  of  the  share- 
holder exclusively,  and  is  thus  the  debt  of  the  shareholder,  as  a 
principal.  The  shareholder  has  no  remedy  over  against  the  bank 
or  against  his  co-stockholders.  This  inherent  idea  of  guaranty 
or  suretyship  is  wanting.  As  the  case  is  not  within  the  proviso 
of  the  New  Jersey  statute,  that  statute  makes  the  defendant  lia- 
ble on  her  contract.  IMoreover  it  must  be  assumed  either  that 
the  defendant  had  a  separate  estate.  [?]  In  either  view  the  con- 
tract was  for  her  benefit,  as  the  holder  of  a  separate  estate.  Under 
such  circumstances,  by  way  of  estoppel,  she  will  not  be  allowed 
to  claim  and  enjoy  as  regards  the  bank,  and  creditors  and  her 
co-stockholders,  the  benefit  of  her  position  as  a  shareholder  and 
then  repudiate  the  statutory  obligation  attached  to  it.  (Mrs. 
Matthewman's  case,  L.  R.  3  Eq.  cases  781  ;  in  Reciprocity  Bank, 
22  N.  Y.  9;  National  Bank  v.  Case,  9  Otto  628.)" 
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2^^.  A  married  zvoman  is  liable  as  surety,  if  she  receives  any 
consideration  from  the  person  for  whose  benefit  she  made 
the  promise  or  on  his  behalf.  And  her  liability  is  meas- 
ured by  the  terms  of  her  undertaking. 

Case:  Vliet  v.  Eastburn,  64  N.  J.  L.  644  (Err.  and  App. 
1900). — "No  part  of  the  proceeds  of  the  note  went  to  Mrs. 
Eastburn's  benefit  or  was  received  by  her.  She  was,  however, 
paid  a  bonus  of  $80  by  Cowenhoven,  for  the  use  of  her  name, 
at  the  time  of  her  signing  the  first  note,  and  a  Hke  amount  at  the 
time  of  the  signing  of  each  renewal.  She  now  seeks  to  escape  Habil- 
ity  upon  the  ground  that  she  is  a  married  woman,  and,  so,  cannot 
bind  herself  by  a  contract  such  as  that  in  suit.  Whether  she 
can  succeed  in  her  attempt  must  depend  upon  the  effect  of  the 
Married  Women's  act,  section  5,  as  amended  in  1895,  and  which 
reads  as  follows.  .  .  Under  the  provisos  of  this  statute  a 
contract  of  suretyship  entered  into  by  a  married  woman  is  al- 
together void  unless,  upon  the  faith  of  such  contract,  she  obtains 
money,  property  or  other  thing  of  value  for  her  own  use  or 
for  the  benefit,  etc.,  of  her  estate.  Although,  in  form,  Mrs. 
Eastburn  became  an  original  debtor  by  signing  the  note  in  suit, 
she  was  in  fact  merely  a  surety  for  Cowenhoven,  having  put  her 
name  to  the  paper  for  his  accommodation.  Jackson  v.  First  Na- 
tional Bank,  13  Vroom  177;  Van  De venter  v.  Van  Deventer,  17 
Id.  460;  Woolverton  v.  Van  Syckel,  28  Id.  392.  Ordinarily,  in 
an  action  at  law  upon  a  promissory  note  made  by  two  persons, 
one  of  them  cannot  set  up  as  a  defence  that  he  was,  to  the 
knowledge  of  the  payee,  an  accommodation  maker,  and  there- 
fore entitled  to  the  privileges  of  a  surety,  the  reason  being  that 
his  right  to  have  his  status  as  surety  respected  does  not  pertain  to 
his  contract  as  an  implied  incident,  but  is  a  mere  equity,  which  it  is 
irregular  to  enforce  in  a  court  of  common  law.  Anthony  v.  Fritts, 
16  Vroom  I ;  Shute  v.  Taylor,  32  Id.  256.  But,  as  was  pointed  out 
in  the  latter  case,  this  is  a  matter  which  concerns  not  rights 
but  only  remedies,  and  consequently  has  no  application  where  the 
ability  to  make  such  a  contract  is  denied  by  positive  law.  If  it 
was  otherwise  the  validity  of  a  contract  of  this  character 
would  depend  upon  the  form  rather  than  its  substance,  and 
the  prohibition  of  the  statute  would  be  rendered  entirely  inef- 
fectual merely  by  a  representation  on  the  part  of  a  married  wo- 
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man  that  she  contracted  as  a  principal  and  not  as  a  surety. 
Where  the  law  prohibits  the  making  of  a  contract,  a  iz.lse  rep- 
resentation of  the  fact  which  avoids  the  contract  will  not  ren- 
der it  obligatory.  Cannam  v.  Farmer,  3  Wels.,  Hurls.  &  Gor. 
698 ;  Loan  Association  v.  Fairhurst,  9  Id.  422 ;  Den,  Hopper  v. 
Demarest,  i  Zab.  525;  Lowell  v.  Daniels,  2  Gray  161.  Although 
the  right  to  set  up  such  a  defence  in  a  case  like  the  present  has 
never  received  discussion  in  this  court,  it  was  necessarily  in- 
volved and  assumed  to  exist  in  the  case  of  Woolverton  v.  Van 
Syckel,  supra.  ...  It  was  declared  by  this  court,  all  the 
judges  concurring,  that  it  was  admissible  for  the  wife  'to  show 
that  no  consideration  passed  to  her  for  her  signature,  and  that 
when  she  signed  it  she  was  a  married  woman,  and  her  signa- 
ture was  affixed  for  the  accommodation  of  her  husband.'  The 
reason  given  for  considering  the  testimony  admissible  was  that 
'such  a  contract  was  one  of  suretyship,  which,  on  the  part  of  a 
married  woman,  is  unlawful.'  Obviously,  this  testimony  could 
only  be  admissible  on  the  theory  that  a  married  woman  is  en- 
titled to  set  up  as  a  defence  to  a  note,  of  which  she  is  one  of 
the  makers,  that  her  contract,  although  in  form  that  of  a  prin- 
cipal debtor,  is  in  fact  one  of  suretyship.  We  conclude  that, 
notwithstanding  the  contract  of  Mrs.  Eastburn  was  not  in  form 
one  of  suretyship,  she  is  not,  for  that  reason,  precluded  from 
showing  that  such  was  its  nature  in  fact.  Her  liability,  conse- 
quently, depends  upon  whether  the  contract  is  within  the  second 
proviso  of  the  Act  of  1895.  In  other  words,  whether  she  ob- 
tained for  her  own  use  any  money  or  other  thing  of  value  'on 
the  faith  of  the  contract.'  As  has  already  been  stated,  she  re- 
ceived at  the  time  of  signing  the  original  note,  and  again  upon 
signing  each  of  the  renewals,  the  sum  of  $80  from  Cowenhoven, 
the  person  for  whose  benefit  she  made  the  contract.  Counsel 
contends  that  this  does  not  bring  the  case  within  the  proviso ; 
that,  in  order  to  have  that  effect,  the  money  or  thing  of  value 
must  be  obtained  by  the  married  woman  from  the  person  to 
whom  the  note  is  assigned  by  the  payee.  But  this  is  equivalent 
to  saying  that,  in  order  to  render  her  liable  as  accommodation 
maker,  she  must  receive  a  part  of  the  consideration  of  the  note, 
which  is  manifestly  not  the  intention  of  the  statute,  for  if  she 
should  share  in  the  proceeds  of  the  note  she  would  be  a  prin- 
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cipal  debtor  and  not  a  surety  at  all.  The  evident  intent  of  the 
legislature,  in  adding  this  second  proviso  to  the  statute,  was  to 
enlarge  the  scope  of  a  married  woman's  contracting  power,  to 
enable  her  to  become  an  accommodation  endorser,  guarantor  or 
surety,  or  to  bind  herself  for  the  debt,  etc.,  of  another  person, 
provided  that  she  should  receive,  from  the  person  for  whose 
benefit  she  made  the  promise,  or  on  his  behalf,  money  or  other 
thing  of  value  as  a  consideration  for  her  undertaking.  .  .  It 
is  further  argued  that  the  liability  of  a  married  woman,  upon  a 
contract  such  as  that  under  consideration,  if  it  exists  at  all,  ex- 
ists only  to  the  extent  of  the  money  obtained  by  her.  But  this 
contention  can  only  be  permitted  to  prevail  by  disregarding  the 
plain  and  unambiguous  language  of  the  statute,  which  declares 
that  the  liability  of  a  married  woman  on  a  contract  of  surety- 
ship, under  the  conditions  mentioned,  shall  be  the  same  'as  though 
she  were  unmarried.'  If  an  unmarried  woman  had  made  such  a 
contract  as  the  plaintiff  in  error,  the  extent  of  her  liability  would 
be  measured  by  the  terms  of  her  undertaking  without  regard  to 
whether  the  consideration  received  by  her  for  doing  so  was  great 
or  small."  [By  a  divided  court,  7  to  6.  Note  briefs  in  case. 
See  further:  People's  National  Bank  v.  Schepflin,  73  N.  J.  L. 
34  (Sup.  Ct.  1905).  In  Mount  v.  Zisken  and  wife,  7  N.  J.  L.  J. 
72  (1884),  Beasley,  C.  J.,  said:  "that  the  evidence  [parol]  was 
admissible  when  it  was  offered,  not  to  vary  the  terms  of  the 
contract,  but  to  show  the  status  of  the  party,  and  a  fact  which, 
taken  in  connection  with  the  status,  would  render  the  contract 
void;"  and  that  he  had  "intended  to  say  in  the  opinion  in  An- 
thony V.  Fritz  that  the  distinction  must  be  made."] 

<?J5.  Neither  the  unfe's  desire  to  save  herself  the  disgrace  of 
a  prosecution  of  her  husband  for  an  assault  upon  a  girl, 
nor  her  desire  not  to  be  deprived  of  the  benefits  of  his 
society,  or  of  his  conjectural  services  in  any  business  of 
her  ozvn,  zvill  form  a  good  consideration  for  her  promise 
to  pay  a  liquidated  damage  claim  made  against  her  hus- 
band for  said  assault. 

Case:  Mawhinney  v.  Cassio,  63  N.  J.  L.  413  (Sup.  Ct.  1899). 
— "The  declaration  in  this  case  consists  of  the  common  counts, 


rONTKAC'lS  309 

and   is   founded  upon   a  due-bill  or   I.  O.   U.  given  by  the  de- 
fendant to  the  plaintiff,  of  which  the  following  is  a  copy : 

'Atlantic  City,  N.  J.,  May  11,  1896. 
'To   Elizabeth   Mawhinney: 

'I  owe  you  in  settlement  of  case  between  N.  C.  Cassio  and 
Annie  Egan,  the  sum  of  six  hundred  dollars. 

'Marie  Cassio/ 
.  .  .  The  facts  as  taken  to  be  proved  on  this  rule  show  that  the 
husband  of  the  defendant  had  assaulted  the  young  woman, 
Annie  Egan,  in  some  manner  which  does  not  clearly  appear.  The 
plaintiff  threatened  to  commence  an  action  or  prosecution  of 
some  kind  against  Mr.  Cassio,  the  husband  of  the  defendant,  for 
the  assault,  and  the  uncle  of  Miss  Egan,  also,  had  threatened  him 
with  personal  violence.  After  some  negotiations  between  the 
parties  the  plaintiff  in  this  action  agreed  that  she  w^ould  accept 
the  sum  of  $600  in  reparation  of  the  injury  to  her  daughter, 
and  refrain  from  any  action  against  the  husband  of  the  defend- 
ant, and  thereupon  in  settlement  of  the  matter  the  defendant 
gave  the  plaintiff  the  due  bill  or  promise  on  which  the  action  is 
founded.  .  .  .  The  occurrence,  as  stated  in  the  evidence,  gave 
rise  to  no  liability  on  the  part  of  the  defendant.  The  liability 
arising  was  the  liability  of  Mr.  Cassio  alone,  and  the  consid- 
eration of  the  contract  sued  on  w^as  the  relinquishment  merely 
of  this  liability,  for  which  the  defendant  as  a  married  woman 
agreed  to  pay  a  certain  sum  of  money,  and  the  contract,  there- 
fore, was  one  which  had  no  consideration  to  her  for  its  support. 
It  is  the  liability  of  the  husband  wdiich  would  give  rise  to  any 
disgrace  to  her  if  there  should  be  any  disgrace  to  her, 
consequent  upon  a  suit  against  her  husband,  and  the  pub- 
licity of  the  details  of  the  occurrence  between  her  husband  and 
the  young  woman.  Neither  this  nor  the  deprivation  to  her 
of  the  society  of  her  husband  or  the  remote  future  needs  she 
might  have  for  the  services  of  her  husband  in  her  business,  could 
create  the  legal  consideration  required  to  support  her  promise  to 
answer  for  her  husband's  liability.  .  .  The  liability  in  this 
case  in  favor  of  whomsoever  it  may  have  arisen,  if  it  arose  at 
all,  was  that  of  the  husband  alone,  and  the  due-bill  or  written 
promise  in  question  of  the  defendant  was  that  of  a  married 
woman  to  answer  that  liability,  and  it  clearly  resulted  from  the 
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statute  that  she  was  relieved  from  its  payment.  She  became  the 
guarantor  or  surety  of  her  husband  by  this  promise,  and  neither 
directly  nor  indirectly  did  she  obtain  any  money,  property  or 
other  thing  of  value  for  her  own  use,  or  for  the  use,  benefit 
or  advantage  of  her  separate  estate,  and  thus  she  is  relieved  from 
liability  for  its  payments.  Gen.  Stat,  p.  2017,  sec.  26,  and  cases 
cited  in  note  (a)." 

2j6.  If  she  receives  any  benefit  she  is  liable.  The  court,  in 
the  absence  of  fraud  or  imposition,  cannot  attempt  to 
measure  its  adequacy. 

Case:  Perkins  v.  Elliott,  23  N.  J.  Eq.  534  (Err.  and  App. 
1872). — "The  case,  then,  is  this:  A  mortgage  on  the  lands  of 
the  husband  is  held  against  husband  and  wife,  and  they  unite  in 
giving  a  note  to  raise  money  to  pay  off,  in  part,  such  encum- 
brance. Now,  I  think  it  is  clear  that  in  such  a  transaction  a 
consideration  moves  to  the  wife,  for  she  has  a  valuable,  though 
contingent,  interest  in  the  property  of  her  husband,  w^hich  in- 
terest is  encumbered  by  this  mortgage,  and  the  money  borrowed 
was  to  be  applied  so  as,  in  some  degree,  to  exonerate  such  inter- 
est. In  testing  the  wife's  right  to  act  as  a  feme  sole,  the  only 
question  is  whether  she  is  to  derive  any  benefit  from  the  trans- 
action, for  if  such  benefit  is  to  accrue,  her  right  to  bind  her- 
self is  unquestionable.  In  the  absence  of  fraud  or  imposition, 
this  court  cannot  attempt  to  measure  the  adequacy  of  the  inter- 
est which  has  induced  her  action.  Whenever  her  property  or 
rights  are  involved  she  has  a  competency  to  contract,  and  con- 
sequently must  decide  for  herself  as  to  the  value  of  that  which 
she  will  acquire  by  an  outlay  of  her  money,  or  as  an  equivalent 
for  her  engagements.  The  rule  of  necessity  must  be  universal, 
that  in  all  cases  where  the  act  of  the  feme  ensues  directly  to 
her  own  benefit,  and  she,  expressly  or  by  implication,  binds  her 
estate,  a  court  of  equity  will  enforce  such  obligation." 

Case:  Staats,  Executor,  v.  Lydia  Van  Sickel  and  William 
Van  Sickel,  52  N.  J.  L.  370  (Sup.  Ct.  1890).— "The  suit  is  on 
a  money  bond,  in  the  usual  form,  executed  by  husband  and  wife. 
The  wdfe  filed  a  plea  to  the  effect  that  she  was  a  married  woman, 
and  that  the  bond  in  suit,  together  with  a  certain  mortgage, 
w^as  executed  by  her  and  her  husband  to  secure  part  of  the  pur- 
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chase  mortey  of  certain  lands  conveyed  to  the  husband,  and  that 
she  received  no  consideration,  and  executed  the  bond  solely  as 
surety  of  husband,  etc.  The  plea  was  demurred  to.  Per  Cur- 
iam :  Upon  the  admitted  facts  the  wife  acquired  a  legal  in- 
terest in  the  lands  conveyed  to  the  husband;  she,  therefore, 
cannot  stand  purely  as  surety." 

257.  The  consideration  need  not  move  directly  to  the  married 
woman;  it  is  sufficient  if  it  passes  to  third  persons  at 
her  request. 

Case:  Headley  v.  Leavitt,  65  N.  J.  Eq.  753  (Err.  and  App. 
1903). — "It  is  therefore  valid  if  made  upon  sufficient  considera- 
tion. Was  her  contract  based  upon  a  sufficient  consideration? 
It  cannot  be  said  that  any  valid  consideration  arose  to  her  grow- 
ing out  of  her  endorsement  of  the  notes  in  group  A,  for  she 
was  only  an  accommodation  endorser  thereon,  and  being  a  mar- 
ried woman  she  could  not  be  held  liable.  But  one  effect  of  the 
agreement,  if  performed,  would  be  to  release  her  son,  William 
H.  Leavitt,  who  stood  primarily  liable  on  a  note  of  $800  in 
group  A  from  his  liability  to  the  complainant,  a  subsequent  en- 
dorser. It  would  also  have  the  effect  of  releasing  Jahn  and 
Hopper,  who  became  endorsers  on  notes  in  group  B  at  her  son's 
request.  They  were  liable  before  complainant  to  an  amount  ex- 
ceeding $900.  Her  husband  was  also  released  from  contingent 
liability  on  one  or  more  of  the  notes  in  group  B.  The  consider- 
ation to  respondent  [a  wife]  evidently  arose  out  of  a  benefit  to 
herself  or  to  third  persons  she  desired  to  aid,  and  out  of  the 
detriment  to  complainant  by  her  inducing  him  to  release  en- 
dorsers prior  to  himself.  The  consideration  to  support  a  promise 
may  be  either  a  benefit  accruing  to  the  promissor  or  a  loss  or  dis- 
advantage to  the  promisee.  Conover  v.  Stillwell,  5  Vr.  54;  Cork 
V.  Monkhouse,  5  Dick.  Ch.  Rep.  537.  The  detriment  to  the 
promisee  necessary  to  constitute  a  consideration  is  sufficient,  if 
it  consists  of  the  simple  surrender  of  a  legal  right.  And,  in  fact, 
any  act  which  constitutes  a  change  of  the  legal  position  of  the 
promisee  may  be  a  valid  consideration.  Harr.  Con.  91.  It  was 
not  necessary  to  the  validity  of  the  contract  that  the  considera- 
tion should  move  directly  to  the  respondent.  It  was  sufficient  if 
it  passed  to  third  persons  at  her  request,  6  Am.  &  Eng.  Encycl. 
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L.  (2d  Ed.)  686.  Nor  does  the  matter  of  the  adequacy  or  in- 
adequacy of  the  consideration  enter  into  the  question  of  vahd- 
ity.  That  is  left  to  the  free  choice  and  personal  judgment  of 
the  parties.     6  Am.  &  Eng.  Encycl.  L.   (2d  Ed.)  694." 

2^8.  A  married  zi'0})ia)i  cannot  bind  herself  to  pay  the  debts 
of  a  corporation.  Words  "directly"  and  "indirectly",  in 
statute,  defined. 

Case:  Allen  v.  Beebe,  63  N.  J.  L.  378  (Sup.  Ct.  1899). — "No 
amount  of  casuistry  can  alter  the  fact  that  a  corporation  is  'an- 
other person,'  distinct  in  law  from  the  natural  or  artificial  per- 
sons who  hold  its  stock.  When,  therefore,  upon  the  faith  of  a 
stockholder's  promise  a  corporation  obtains  property,  the  person 
who  makes  the  promise  is  not  the  person  who  obtains  the  proper- 
ty. If  the  stockholder  be  a  married  woman,  then  she  has  ob- 
tained nothing  'to  her  own  use'  or  for  her  'separate  estate,'  be- 
cause the  obtaining  was  by  another  person,  to  wit,  the  corpora- 
tion. .  .  .  'Directly  or  indirectly,'  in  my  opinion,  qualify  the 
word  'obtain'  and  serve  to  enlarge  the  mode  by  which  the  mar- 
ried woman  may  secure  her  separate  interest,  not  to  minimize  the 
nature  of  that  interest  or  to  throw  it  open  to  speculative  or  re- 
mote contingencies.  In  a  sense  it  may  be  said  to  be  advantageous 
to  a  married  woman  that  her  debtor  should  obtain  money,  for 
then  he  would  discharge  her  claim,  or  that  her  minor  child 
should  obtain  property,  for  then  it  would  contribute  to  its  own 
support ;  but  no  one  would  pretend  that  such  cases  came  within 
the  statute  of  this  State.  The  principle  is  that  the  intervention  of 
a  distinct  personality  between  the  married  woman  and  the  proper- 
ty obtained  by  her  promise  leaves  the  transaction  outside  both  the 
letter  and  spirit  of  the  enabling  act." 

2^p.  "Nor  shall  anything  herein  enable  husband  or  ivife  to  con- 
tract zvith,  or  to  site  each  other,  except  as  heretofore." 

Statute:  Com.  St.,  p.  3237,  sec.  14.  (See  sec.  212,  supra). 


CHAPTER  XLVII 
Damages  for  Breach  of  Contract  to  Convey 

240.  Damages  can  be  recovered  against  a  married  zvoman  for 
breach  of  her  unacknoivledged  contract  to  convey  land,  in 
zvhich  contract  her  husband  did  not  join.  Such  instrument 
does  not  encumber  her  estate. 

Case:  Wolff  v.  Meyer,  75  N.  J.  L.  181  (Sup.  Ct.  1907;  af- 
firmed, 76  N.  J.  L.  574,  Err.  and  App.  1908). — "This  is  an  action 
against  a  married  woman  to  recover  damages  for  breach  of  a 
written  contract  to  convey  land  in  which  her  husband  did  not  jcdn. 
Her  signature  was  not  acknowledged.  The  contract  bears  date 
October  23,  1905.  .  .  .  Two  defenses  are  relied  upon — that 
a  married  woman  cannot  bind  herself  by  a  contract  to  convey 
land.  .  .  .  Prior  to  the  legislation  of  1874  a  married  woman 
could  not,  by  her  own  act,  bind  herself  to  convey  her  land.  Pentz 
V.  Simonson,  2  Beas.  232.  By  the  fifth  section  of  the  revision  of 
1874  (Rev.,  p.  637)  she  was  authorized  to  bind  herself  by  con- 
tract in  the  same  manner  and  to  the  same  extent  as  though  she 
were  unmarried,  with  certain  exceptions  not  material  to  the  pres- 
ent case,  but  section  14  (Rev.,  p.  639)  provided  that  nothing  con- 
tained in  the  act  [M.  W.  A.]  should  enable  any  married  woman 
to  execute  any  conveyance  of  her  real  estate,  or  any  instrument 
encumbering  the  same,  without  her  husband  joining  therein  as 
theretofore.  The  present  case  presents  the  question  which  was  left 
undecided  in  Lorillard  v.  Union  Brick  and  Tile  Manufacturing 
Co.,  18  Stew.  Eq.  289,  whether  a  married  woman  can  enter  into  a 
contract  for  the  sale  of  her  real  estate  apart  from  her  husband. 
.  .  .  The  exceptions  to  the  wife's  power  in  section  14  are  con- 
veyances of  the  real  estate  and  instruments  encumbering  the 
same.  An  agreement  to  convey  is  obviously  not  a  conveyance. 
Is  it  an  instrument  encumbering  the  real  estate  ?  If  we  adopt  the 
view  of  Chief  Justice  Beasley  in  Sullivan  v.  Barry,  which  was 
expressly  approved  by  the  Court  of  Errors  and  Appeals  (17 
Vroom  I ;  affirmed,  18  Id.  339)  that  'encumber'  is  used  in  its  or- 
dinary and  not  its  technical  meaning,  it  is  fair  to  say  that  an 
agreement  to  convey  is  no  more  an  encumbrance  than  was  the 
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term  of  years  in  that  case.  We  might  rest  the  case  on  the  con- 
struction there  adopted  which  hmited  the  encumbrances  meant 
by  the  statute  to  mortgages  or  smiilar  burdens,  but  there  is  an  ad- 
ditional reason  for  the  same  result  growing  out  of  the  language 
of  the  act  respecting  conveyances.  Pamph.  L.  1898,  p.  670. 
.  .  .  .  In  the  latter  case  [Ten  Eyck  v.  Saville,  64  N.  J.  Eq. 
611],  Vice-Chancellor  Stevens  referred  to  the  act  of  1898,  and 
said:  'The  carefully  guarded  declaration  that  no  interest  of  a 
fane  covert  should  pass  by  deed  unless  acknowledged  in  a  cer- 
tain way,  coupled  with  a  declaration  that  certain  instruments  so 
acknowledged  should  pass  or  affect  her  lands,  indicates  very 
clearly  that  it  was  the  legislative  intent  that  instruments  not  so 
acknowledged  should  not  affect  her  lands.'  We  agree  with  this 
view.  An  agreement  to  convey  not  acknowledged  therefore  does 
not  encumber  the  lands  and  is  not  within  the  exception  of  section 
14  of  the  Married  Woman's  act.  It  was  suggested,  but  not  de- 
cided, in  Corby  v.  Drew,  that  if  a  married  woman  could  not  con- 
vey without  the  concurrence  of  her  husband,  she  could  not  agree 
to  convey  without  that  concurrence.  The  impossibility  of  per- 
formance of  a  contract  to  convey  made  by  a  married  woman  alone 
IS,  however,  not  strictly  speaking,  an  impossibility  in  law  such 
as  would  make  the  contract  void.  It  is  an  impossiblity  which  may 
or  may  not  arise,  and  is  dependent  on  the  will  of  her  husband. 
One  authorized  to  contract  may  make  a  valid  contract  although 
the  possibility  of  its  performance  depends  on  the  will  of  another. 
An  example  is  a  contract  by  a  lessee  to  assign  his  lease,  although 
it  contains  a  covenant  not  to  assign  without  license.  Lloyd  v. 
Crispe,  2  Taunt.  249.  Other  cases  are  cited  in  the  dissenting 
opinion  of  the  present  Chancellor  in  Chism  v.  Schipper,  22 
Vroom  I,  18.  It  is  not  necessary  to  dwell  upon  this  point,  since 
a  similar  question  has  been  decided  by  the  Court  of  Errors  and 
Appeals.  In  Brown  v.  Honniss,  41  Vroom  260,  the  plaintiff 
sought  to  recover  damages  for  breach  of  a  contract  to  convey 
land.  The  defendant  was  unable  to  make  a  clear  title  because  of 
his  wife's  inchoate  right  of  dower,  but  it  was  not  suggested  that 
such  an  impossibility  of  performance  relieved  him  from  liability 
to  action.  We  think  the  fact  that  the  defendant  is  a  married  wo- 
man is  no  defense  to  this  action." 


CHAPTER  XLVIII 

Disorderly  Person 

241.     Desertion,  or  wilful  neglect  to  provide  for  her  child,  etc. 

Statute:  L.  191  i,  p.  117,  Chap.  86. — "Any  husband  or 
father  who  deserts  or  wilfully  refuses  or  neglects  to  provide 
for  and  maintain  his  wife  or  other  family,  and  any  mother  who 
deserts  or  wilfully  refuses  or  neglects  to  provide  for  and  main- 
tain her  child  or  children,  or  other  family,  shall  be  deemed  and 
adjudged  a  disorderly  person,  and  whenever  any  overseer  of  the 
poor  of  the  township  or  city  within  which  any  such  husband  or 
father  or  mother  resides,  or  the  overseer  of  the  poor  of  the  place 
of  legal  settlement  of  such  husband  or  father,  or  mother,  or  the 
overseer  of  the  poor  of  the  township  or  city  where  the  wife  or 
other  family  reside  at  the  time  of  desertion,  believes  that  such 
person  does  desert  or  wilfully  refuse  or  neglect  to  provide  for 
and  maintain  his  or  her  said  family,  and  that  by  reason  thereof 
such  family  may  become  chargeable  to  such  township  or  city, 
it  shall  be  his  duty  to  make  complaint  thereof,  under  oath,  before 
any  magistrate  of  the  county  where  said  disorderly  person  re- 
sides or  the  place  of  his  or  her  legal  settlement,  or  the  place  where 
his  wife  or  other  family  resides." 


CHAPTER  XLIX 

Disposal  of  and  Control  Over  Reaj.  Property 

242.  No  married  woman  can  execute  any  conveyance  of  her  real  estate 
or  any  instrument  encumbering  the  same,  without  her  husband  join- 
ing her  therein ;    with  sixteen  statutory  exceptions. 

243.  A  feme  covert  must,  also,  acknowledge  it  on  a  private  examination, 

apart  from  her  husband. 

244.  Deed  only  takes  effect  on  date  of  acknowledgment. 

245.  The  statute  does  not  enable  an  infant  feme  covert  to  convey  or 
aflfect  her  interest  in  lands,  etc.,  in  any  way  whatsoever. 

246.  The  Court  of  Chancery  may  authorize  a  wife  or  her  trustees  to  assign 
or  convey  her  interest  in  any  property. 

247.  As  to  her  valid  release,  receipt  or  discharge  for  any  real  property 
received  by  her,  see  sec.  249,  infra. 

248.  A  wife  may,  with  the  concurrence  of  her  husband,  dispose  of  con- 
tingent interests. 

242.  No  married  woman  can  execute  any  conveyance  of  her 
real  estate  or  any  instrument  encumbering  the  same,  with- 
out her  husband  joining  her  therein;  with  sixteen  statu- 
tory exceptions. 

Case:  Moore  v.  Rake,  26  N.  J.  L.  578  (Err.  and  App.  1857). 
— "Two  questions  arise  in  reference  to  this  deed.  First,  whether 
the  execution  of  the  deed  by  Eve  Godown  was  vaUd,  her  hus- 
band not  having  joined  with  her  in  its  execution.  .  .  Previ- 
ous to  the  year  1743,  a  feme  covert  could  not  make  a  vaUd 
conveyance  of  her  interest  in  land  in  the  then  colony  of  New 
Jersey.  By  an  act  of  December  3d,  of  that  year  (i  Allinson  133, 
sec.  3),  it  was  enacted,  'that  all  deeds  or  conveyances  made,  or 
to  be  made,  by  a  man  and  his  wife,  of  the  estate  of  the  wife,  or 
the  right  of  dower  of  the  wife,'  when  acknowledged  in  a  par- 
ticular manner  before  certain  officers,  should  be  recorded,  and 
should  be  good  and  sufficient  to  convey  the  lands  thereby  in- 
tended to  be  conveyed.  It  is  true  the  act  does  not,  in  terms, 
declare  that  the  deed  shall  be  a  joint  deed  of  the  husband  and 
wife,  but  it  plainly  implies  this,  and  such  is  its  natural  and  fair 
construction;  it  declares  that  all  deeds  made  by  a  man  and  his 
wife  shall  be  sufficient  to  convey  the  lands.     A  deed  made  by 
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the  wife  alone  is  not  embraced  in  the  language  of  the  statute,  nor 
is  such  a  deed  within  its  meaning.  This  does  not  give  a  feme 
covert  the  right,  without  any  qualification,  of  making  a  deed  of 
any  estate  or  right  which  she  may  have  in  land,  but  only  «iakes 
a  deed  or  conveyance  of  such  estate,  or  right,  made  by  a  feme 
covert  and  her  husband,  good  and  sufficient  to  convey  the  lands, 
estate  or  rights  thereby  intended  to  be  conveyed.  The  next  legis- 
lative enactment  upon  this  subject  was  in  1799.  The  act  is  to 
be  found  in  Paterson's  Revision,  398.  This  act  gives  no 
new  or  additional  power  to  a  feme  covert,  in  reference  to  the 
alienation  of  her  interest  in  land  by  deed.  It  recognizes  the 
power  of  alienation  then  existing.  It  existed  only  by  virtue  of 
the  act  of  1743;  and  the  act  of  the  7th  of  June,  1799,  does 
nothing  more  than  declare  that  such  deed  or  conveyance,  which 
she  is  authorized  by  law  to  make,  shall  be  by  her  acknowledged 
on  a  private  examination  apart  from  her  husband,  with  cer- 
tain specifications  as  to  what  such  acknowledgment  shall  con- 
tain or  embrace.  The  language  plainly  is  the  regulation  of  an 
existing  right,  restricting  and  not  enlarging  the  right  as  it  ex- 
isted, and  does  not  confer  any  additional  right  upon  the  wife.  If 
the  act  of  1743  required  the  deed  to  be  a  joint  deed,  there  is 
nothing  in  the  act  of  1799  to  alter  this  character  of  the  con- 
veyance. If  this  were  a  question  of  construction,  for  the  first 
time  to  be  put  upon  the  statute,  my  opinion  would  be  that  it 
was  requisite  for  the  husband  to  join  with  the  wife  in  the  exe- 
cution of  the  deed.  But  I  believe  such  has  been  the  construction 
given  to  the  statute  by  our  courts,  and  by  the  profession  at  large, 
whenever  the  question  has  received  consideration.  Mr.  Griffith, 
in  his  Treatise,  (Law  Register,  Vol.  2,  1206),  has  this  comment 
in  a  note  upon  the  statute:  'Whether  a  separate  deed,  executed, 
etc.,  by  her  in  this  manner  would  bar  her  dower  or  convey  her 
estate,  has  not  been  decided.  The  general  opinion  has  always 
been,  that  the  husband  must  join  in  the  execution  of  the  con- 
veyance, upon  the  principles  of  the  common  law,  that  a  wife 
can  do  no  valid  act  in  respect  of  property  in  which  the  husband 
has  an  interest,  without  he  is  privy  and  a  party  to  it;  and  from 
the  mischievous  consequences  that  might  result  from  allowing 
the  wife  to  convey  her  real  estate  as  if  she  were  a  feme  sole, 
and  without,  or  even  against  the  consent  of  her  husband,  it  is 
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supposed  the  act  cannot  receive  this  construction,  and,  in  reahty, 
that  the  expressions  imply  that  the  husband  is  a  party  to  the 
deed  under  execution,  as  she  is  to  be  privately  examined  apart 
from  him.'  In  an  ejectment  suit  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nev^  Jersey,  of  Den.  ex  dem. 
Liddel  v.  Arrowsmith,  in  1832,  Mr.  Justice  Baldwin  gave  a  like 
construction  to  the  statute,  and  would  not  admit  in  evidence  to 
the  jury  a  deed  executed  by  the  wife  alone,  although  it  was  exe- 
cuted with  the  consent  of  her  husband,  who  had  himself  exe- 
cuted a  prior  deed  for  the  land  to  the  same  grantee.  ,  .  The 
deed,  so  far  as  Eve  Godown  was  concerned,  was  inoperative, 
and  did  not  convey  any  interest  she  might  have  had  at  the  time 
in  the  property.  .  ,  .  The  statute  authorizing  a  married  wo- 
man to  acknowledge  a  deed  in  a  particular  manner  (Rev.  Laws 
458,  sec.  4),  did  not  alter  the  well-established  rule  of  the  com- 
mon law,  that  the  legal  existence  of  the  wife  is  merged  in  that 
of  her  husband,  so  that,  except  in  peculiar  cases,  she  can  make  no 
contract  without  his  consent.  Such  has,  undoubtedly,  been  the 
general  understanding  of  the  profession  from  the  time  the  statute 
was  passed,  and  so  the  courts  have  several  times  decided  at  the 
circuits.  The  same  construction,  it  is  understood,  was  adopted 
by  the  Court  of  Errors,  at  May  term,  1836." 

Case:  Sipley  v.  Wass,  49  N.  J.  Eq.  468  (Chan.  1892). — "The 
complainant  nowhere  in  any  of  her  proceedings,  nor  in  her  pres- 
ent bill,  has  based  any  equity  upon  the  existence  of  that  mort- 
gage. It  was  indeed  acknowledged  by  Mrs.  Wass  before  a 
proper  officer,  separate  and  apart  from  her  husband,  and  in  that 
respect  is  precisely  like  the  mortgage  given  by  the  married  wo- 
man, Mrs.  Vernam,  without  her  husband,  passed  upon  in  Arm- 
strong V.  Ross,  5  C.  E.  Gr.  iii.  Of  that  mortgage,  Chancellor 
Zabriskie  (at  p.  121)  says:  'Upon  the  principles  laid  down,  it 
must  be  held  that  the  mortgage  given  to  Thomas  Newton,  now 
held  by  the  defendant  William  Ross,  is  void.  It  was  executed 
by  Mrs.  Vernam  alone,  without  her  husband.  And  as  it  is  no 
lien  on  the  lands,  it  cannot  be  made  so  in  this  suit,  even  if  it 
had  been  shown  that  the  debt  had  been  contracted  for  the  bene- 
fit of  Mrs.  Vernam's  separate  estate,  or  for  her  benefit.'  That  I 
understand  to  be  the  rule  in  this  court."  [For  sixteen  exceptions, 
see  sections  58-72,  supra]. 
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24^.     A  feme  covert  must,  also,  acknowledge  on  a  private  ex- 
a)iiiiiatioii,   apart   from   her  husband. 

Statute:  Com.  St.,  p.   1547,  sec.  39.      (See  sec.  54,  supra). 

Case:  Marsh  v.  Mitchell,  26  N.  J.  Eq.  499  (Chan.  1875;  af- 
firmed 27  N.  J.  Eq.  631,  Err.  and  App.  1876). — "The  statutory 
requirement  that  the  acknowledgment  of  a  married  woman  shall 
be  on  a  private  examination,  apart  from  her  husband,  is  clear 
and  imperative.  No  estate  of  a  feme  covert  shall  pass  with- 
out it.  Revision  88.  It  applies  to  all  conveyances  by  a  mar- 
ried woman,  whether  of  her  own  separate  estate  or  the  lands  of 
her  husband.  Ross  v.  Armstrong,  5  C.  E.  Green  109.  The 
certificate  of  acknowledgment  in  this  case  is  in  due  form,  certi- 
fying that  the  defendant  was  privately  examined,  separate  and 
apart  from  her  husband,  by  the  officer,  and  that  on  such  ex- 
amination, she  acknowledged  all  the  facts  required  by  the  statute. 
This,  however,  simply  makes  a  prima  facie  case;  the  truth  of 
the  certificate  may  be  disproved.  Wells  v.  Wright,  7  Halst, 
137."  [Sup.  Ct.  1831].  [That  the  act  of  the  officer,  taking  and 
certifying  the  acknowledgment,  is  judicial;  and  that  the  pre- 
sumption in  favor  of  the  certificate  is  conclusive  against  her, 
in  favor  of  a  perfectly  bona  fide  grantee  for  a  valuable  consider- 
ation, see  Homoeopathic  Mutual  Life  Ins.  Co.  v.  Marshall  32 
N.  J.  Eq.  109  (Chan.  1880).  "This  statute  is  as  binding  in  courts 
of  equity  as  at  law."  Ross  v.  Armstrong,  20  N.  J.  Eq.  112 
(Chan.  1869).  That  conveyance  must  also  be  certified,  see 
Whalen  v.  Manchester,  etc.,  sec.  244,  infra.] 

244.     Deed  only  takes  effect  on  date  of  acknowledgment . 

Case:  Whalen  v.  Manchester  Land  Co.,  65  N.  J.  L.  209  (Err. 
and  App.  1900). — "Although  this  deed  was  dated  August  i8th, 
it  took  effect  as  a  conveyance  on  October  4th,  the  date  of  the 
acknowledgment.  The  grantor  being  a  married  woman,  the 
deed  was  inefficacious  until.it  was  acknowledged  by  her.  Sec- 
tion 9  of  the  act  concerning  conveyances  enacts  that  no  estate 
of  a  feme  covert  in  lands,  tenements  or  hereditaments  shall 
pass  by  a  deed  or  conveyance  without  a  previous  acknowledg- 
ment made  by  her  on  a  private  examination  apart  from  her  hus- 
band, in  the  manner  pointed  out  in  the  statute.  Gen.  Stat.,  p. 
854.     'A  feme  covert  can  convey  no  estate  in  her  lands,   etc., 
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but  by  a  conveyance  thus  executed  and  acknowledged  and  cer- 
tified.' 4  Griff.  L.  R.  1206.  'The  examination  of  the  feme 
covert  and  her  acknowledgment  in  the  form  prescribed  by  the 
statute  are  essential  ingredients ;  without  them  the  deed  is  wholly 
inoperative.'  Tuthill  v.  Townley,  Coxe  242;  Sheppard  v.  War- 
dell,    Id.   452." 

245.  An  infant  feme  covert  cannot  convey  or  affect  her  inter- 

ests in  lands,  etc.,  in  any  way  whatever. 

Case:  Ross  v.  Adams,  28  N.  J.  L.  162  (Sup.  Ct.  1859). — 
"The  validity  of  this  mortgage  is  contested  upon  the  admitted 
ground  that  at  its  date  Mrs.  Adams  was  a  feme  covert  and 
under  age.  .  .  .  There  can  be  no  doubt  but  that  at  the 
common  law  the  deed  of  a  married  woman  was  absolutely  void, 
so  much  so  that  she  could  plead  to  it  non  est  factum.  Rake  v. 
Lawshee,  4  Zab.  613;  Moore  v.  Rake,  2  Butcher  577.  It  never 
was  a  case  like  mere  infancy,  where  the  title  passed  but  could 
be  avoided  by  matters  subsequent.  Nor  is  this  disability  re- 
moved by  the  statute  (Nix.  Dig.  122,  sec.  4),  authorizing  the 
acknowledgment  of  deeds  by  married  women,  because  the  power 
conferred  by  that  act  is,  by  its  express  terms  limited  to  femes 
covert  over  age." 

Statute:  Com.  St.,  p.  1547,  sec.  39. — "Provided,  that  this 
clause  shall  not  be  construed  to  enable  any  feme  covert  under 
the  age  of  twenty-one  years  to  convey  or  affect  her  lands,  tene- 
ments, or  hereditaments,  or  other  property,  or  any  right  of 
dower,  interest  or  estate  therein." 

246.  The  Court  of  Chancery  may  authorise  her  or  her  trustees 
to  assign  or  convey  her  interest  in  any  property. 

Statute:  Com.  St.,  p.  3231,  sec.  8i. — "Notwithstanding  that  a 
married  woman  is  restrained  from  anticipation,  the  Court  of 
Chancery  may,  if  it  thinks  fit,  where  it  appears  to  the  court  to  be 
for  her  benefit,  by  order  or  decree,  with  her  consent,  bind  her  in- 
terest in  any  property,  or  authorize  her  or  her  trustees  to  assign 
or  convey  the  same." 

24/.     As  to  her  valid  release,  receipt  or  discharge  for  any  real 
property  received  by  her  (see  sec.  24Q.  infra). 

248.     A  wife  may,  7citli  the  concurrence  of  her  husband,  dispose 
of  any  contingent  interest  (see  sec.  212,  supra;  sec.  16). 


CHAPTER  L 
Disposal  and  Control  Over  Personal  Property 

249.  A  married  woman  may  execute  without  the  concurrence  of  her  hus- 

band a  vaHd  receipt,  release  or  discharge  for  any  real  or  personal 
property  received  by  her,  which  receipt,  etc.,  may  be  duly  acknowl- 
edged   and    recorded. 

250.  She  has  absolute  and  exclusive  right  to  receive,  control  and  dispose 
of  her  personal  property. 

251.  A  wife  rn^y,  with  concurrence  of  her  husband,  dispose  of  contingent 
interests. 

252.  A  wife  can  assign,  with  her  husband,  her  interest  in   a  policy  of 

insurance  on  her  husband's  life,  payable  to  herself,  or,  contingently, 
to  her  children  or  her  husband. 

24^.  A  married  ■woman  may  execute,  without  the  concurrence 
of  her  husband,  a  valid  receipt,  release  or  discharge  for 
any  real  or  personal  property  received  by  her;  which  re- 
ceipt, etc.,  may  be  duly  acknowledged  and  recorded.  ' 

Statute  :  Com.  St.,  p.  3229,  sec.  8. — "Any  married  woman 
who  has  received  or  shall  hereafter  receive,  or  acquire  by  pur- 
chase, gift,  grant,  devise,  descent,  or  in  any  other  manner  any 
real  or  personal  property,  or  the  rents,  issues  and  profits  thereof, 
may  execute  without  the  concurrence  of  husband,  a  valid  re- 
ceipt, release  or  discharge  therefor  in  the  same  manner  and  with 
the  like  effect  as  if  she  were  sole  and  unmarried  ;  which  receipt, 
release  or  discharge,  duly  acknowledged  in  the  same  manner  as 
deeds  of  real  estate  are  by  law  required  to  be  acknowledged,  may 
be  recorded  in  the  surrogate's  office  of  the  proper  county,  in  the 
same  manner  and  with  the  like  effect  as  other  receipts  and  dis- 
charges may  now  be  recorded  in  said  office." 

2^0.  She  has  the  absolute  and  exclusive  right  to  receive,  control 
and  dispose  of  her  personal  property. 

Statute:  Com.  St.,  p.  3232,  sec.  8m. — "The  conveyance,  as- 
signment, release,  discharge  or  receipt  of  any  married  woman 
afTecting  only  her  personal  estate  and  choses  in  action  or  any 
interest  therein,  may  be  executed  without  the  concurrence  of  her 
husband,  and  when  heretofore  or  hereafter  acknowledged  by  her 
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in  the  manner  deeds  of  real  estate  are  required  by  law  to  be  ac- 
knowledged by  a  single  woman,  may  be  recorded  in  the  public 
offices  of  this  State  wherein  provision  is  now  made  for  the  re- 
cording thereof." 

i 
2^1.     A  wife  may,  with  the  concurrence  of  her  husband,  dispose 

of  contingent  interests. 

Statute:  Com.  St.,  p.  3238,  sec.  16  [see  sec.  212,  supra,  to 
effect  that  a  woman  may,  with  the  concurrence  of  her  husband, 
dispose  of  any  contingent  interest  which  she  may  be  entitled  to  in 
any  real  or  personal  property], 

; 
2^2.     A  wife  can  assign,  with  her  husband,  her  interest  in  a  policy 

of  insurance  on  her  husband's  life,  payable  to  herself,  or, 

contingently,  to  her  children  or  her  husband. 

Case:  De  Rouge  v.  Elliott,  23  N.  J.  Eq.  490  (Chan.  1873). — 
''The  operation  of  the  above  act  of  1852  in  enabling  married 
w^omen  to  dispose  of  their  separate  personal  estate,  though  not 
of  their  real  estate,  is  recognized  in  Naylor  v.  Field,  5  Dutcher 
287.  Where  once  a  wife  is  permitted  to  take  personal  property 
to  her  own  use.  as  a  feme  sole,  she  must  take  it  with  all  its  privi- 
leges and  incidents,  one  of  which  is  the  jus  disponendi.  5  Dutch- 
er 288,  and  cases  there  cited.  Regarding  this  policy  [insurance 
on  husband's  life,  payable  to  her  or  her  children,  or,  on  her  pre- 
decease without  issue,  to  her  husband's  heirs],  therefore,  as  an 
obligation  to  pay  money  to  the  wife  after  her  husband's  death, 
although  it  be  considered  a  reversionary  chose  in  action,  she  has 
the  power  to  assign  it,  because  she  holds  her  interest  in  it  to  her 
sole  and  separate  use.  Nor  is  it  material  that  her  interest  is  con- 
tingent on  her  surviving  her  husband.  In  that  case  the  assignee 
would  take ;  otherwise  not,  but  the  fund  would  go  to  the  children, 
if  any,  living  at  the  husband's  death."  [See  principal  case  as  to 
common  law  right  to  insure  husband's  life]. 


CHAPTER  LI 

Dower 

253.  A  widow  is  entitled  to  a  life  interest  in  one-third  of  all  the  lands, 
etc.,  whereof  the  husband,  or  any  one  to  his  use,  was  seized,  during 
her  coverture,  of  an  estate  of  inheritance,  unless  she  has  duly 
extinguished  it  in  one  of  five  ways  (as  stated).  Election,  Quaran- 
tine, Etc. 

Dower 

254.  Dower  is  a  statutory  right. 

DowER,  Inchoate  and  Complete 

255.  Inchoate  dower  vests  immedij.tely  upon  marriage. 

256.  A    widow's    dower    right    becomes    complete,    upon    her    husband's 

death,  in  all  lands  whereof  he  was  seized  of  an  estate  of  inherit- 
ance at  any  time  during  the  coverture,  save  so  far  as  she  is  barred 
of  her  dower  by  her  duly  executed  deed. 

Three  Essentials  of  Dower 

257.  Three   things   only  are   essential   to   dower   in   this   state — marriage, 

seizin  and  death  of  the  husband;  on  the  happening  of  the  last  the 
title  is  complete. 

A  Widow  is  Entitled  to  Dower  in  the  Following  Twelve  Estates  of 

Inheritance: 

I.    determinable   or   defeasible   estate 

258.  A  wife  has  dower  in  her  husband's  estate  of  inheritance,  although  it 
be  a  determinable  one. 

iL    eminent  domain 

259.  Inchoate  dower  defined,  and  held  to  give  the  wife  an  interest  in  an 
award  for  her  husband's  land  sold  under  the  right  of  eminent 
domain.  She  cannot  claim  dower,  as  against  the  State,  in  the 
land;  but  the  value  of  her  interest  passes  into  the  award.  She  is 
also  entitled  to  her  interest  in  the  damages  given  for  the  deprecia- 
tion in  the  adjacent  land  of  her  husband. 

iiL     equitable   estates 

260.  A  widow  is  entitled  to  have  the  specific  performance  of  a  contract 
of  conveyance  to  her  late  husband,  and.  then,  claim  her  dower  in  the 
lands  conveyed. 
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IV.      EQUITY    OF    REDEMPTION 

261.  A  widow  is  entitled  to  dower  in  an  equity  of  redemption. 

V.  ESTATES    TAIL 

262.  A  widow  of  the  life  tenant,  in  an  estate  tail,  is  entitled  to  dower 
therein. 

VI.  IN  FIXTURES 

263.  A  widow  is  entitled  to  dower  in  fixtures. 

VII.      JOINT    TENANCIES 

264.  Only  the  wife  of  the  survivor  has  right  of  dower  in  joint  tenan- 
cies. 

VIII.      PARTNERSHIP    PROPERTY 

265.  The  widow  of  a  deceased  partner  is  entitled  to  dower  in  his  share 
of  any  real  estate  of  the  firm,  subject  to  partnership  debts  and  all 
the  equitable  claims  of  the  partners  inter  sese. 

IX.      REMAINDER 

266.  A  widow  is  entitled  to  dower  in  land,  in  which  her  husband  was, 
during  all  her  coverture,  seized  of  a  remainder  in  fee,  which  is  an 
estate  of  inheritance.     Fee  and  Inheritance  defined. 

X.      RESULTANT    TRUST 

267.  A  widow  is  entitled  to  dower  in  property  in  which  her  husband 
had  a  resultant  trust. 

XL      APPURTENANT 

268.  And  in  whatever  is  appurtenant  to  the  land,  viz :  sand  pits,  clay 
pits,  etc. 

268a.  Also  in  wild  lands. 

XII.      TRUST    ESTATES 

269.  The  widow  is  entitled  to  dower  wherever  the  husband  is  entitled 
I y/  to   the   legal   estate   and   actual  possession   and   seizin   of   the   land 

itself.  She  has  her  dower  right,  even  when  the  conveyance  in  trust 
is  executed  by  the  husband  and  wife  for  the  expressed  purpose  of 
freeing  the  land  from  said  right,  until  a  conveyance  is  made  by 
the  trustee  to  a  third  party  in  the  lifetime  of  the  husband  and  in 
pursuance  of  the  trust.     "Or  any  other  to  his  use"  defined. 

What  Bars  Her  Dower 

270.  Her  own  proper  execution  and  acknowledgment,  and  the  due  cer- 
tification thereof,  of  the  conveyance  of  her  husband. 

271.  Her  adultery,  or  consent  to  her  ravisher. 

272.  A  divorce  a  vinculo  matrimonii. 
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What  Does  Not  Bar  Her  Dower 

273.  Her  failure  to  disclaim  under  the  will  does  not  bar  her  dower  in 
other  lands  not  devised  by  her  husband's  will. 

274.  An  ante-nuptial  contract  to  release  dower,  in  consideration  of  a  pro- 
vision out  of  personal  property,  will  not  bar  the  claim  of  dower  if 
said  provision   fails. 

275.  A  decree  of  divorce,  fraudulently  obtained  by  a  husband,  will  not 
bar  her  dower. 

276.  A  husband's   fraudulent  sale  does  not,  as  against  the  party  to  the 

fraud,  bar  her  inchoate  right  ol  dower.  The  fraud  may  be  per- 
petrated by  means  of  the  use  of  a  judgment,  or  a  decree  of  fore- 
closure. 

277.  A  devise  of  real  estate,  to  bar  the  widow's  dower,  must  be  to  the 

wife  herself.  A  devise  to  the  wife  of  lands  in  another  State  will 
not  bar  her  dower  in  lands  lying  in  this  State. 

Construction  of  Section   16  of  the  Dower  Act 

278.  As  this  provision  is  in  derogation  of  the  common  law  rights  of  the 
widow,  it  should  receive  a  liberal  construction  in  regard  to  her.  It 
was  designed  to  determine  testator's  unexpressed  intention. 

Conversion 

279.  Unless  an  executor  is  absolutely  commanded  10  sell  land  devised  to 
a  husband,  it  remains  land  until  actually  sold.  When  more  land 
is  converted  into  money  than  is  required  for  the  specified  purposes, 
the  excess  remains  land.  In  both  cases  the  widow  is  entitled  to 
dower. 

280.  When  the  direction  to  convert  real  property  into  money  is  absolute, 

and  the  will  only  bars  the  widow's  right  of  dower  in  lands,  she  is 
entitled  to  a  distributive  share  of  a  lapsed  legacy. 

Judgment  Creditors 

281.  Judgment  creditors  can  ripen  into  an  estate,  for  their  own  benefit,  the 

widow's  right  to  have  her  dower  assigned  to  her.  Her  convey- 
ance, without  a  consideration,  of  her  dower  right,  may  be  set 
aside. 

Death 

282.  The  death  of  the  husband  is  presumed  by  proof  that  he  has  been 

absent  from  or  concealed  in  the  state  for  seven  years  successively; 
and  curtesy  or  dower  may  be  barred. 

Demand 

283.  Devisee  or  heir  must  assign  dower  without  demand  by  the  widow 
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Devise,  Failure  of 

284.  The  testator's  intent  controls  the  construction  of  his  devise  of  lands 

to  his  wife.  The  devise  should  take  efifect  according  to  its  terms, 
and  he  could  not  have  meant,  if  the  gift  failed,  that  she  should  lose 
her  dower.  Statutes  are  construed  by  the  same  rule  both  at  law 
and  in  equity. 

285.  Failure  to  file  her  statutory  dissent  does  not  deprive  the  widow  of 
dower  in  the  very  lands  devised  to  her  expressly  in  lieu  of  dower, 
when  said  lands  are  sold  to  pay  testator's  debts. 

Election 

286.  The  object  of  section  16  was  to  compel  the  widow,  in  all  cases 
where  land  had  been  devised  to  her,  to  elect  between  the  bounty  of 
her  husband  and  her  legal  rights.  While  she  is  excluded  from 
dower  in  any  land  devised,  she  is  entitled  to  dower  in  lands  not 
named  in  the  will. 

287.  The  test  question  whether  a  widow  must  elect  is,  Did  the  testator 

intend  the  devise  to  be  in  lieu  of  dower?  The  will  must  use  ex- 
press words  of  exclusion,  or  express  such  intent  beyond  a  reasonable 
doubt.  The  claim  of  dower  must  disturb  or  defeat  the  provisions 
.  of  the  will.  Where  the  provision  is  not  in  realty,  nor  for  the  widow's 
life,  nor  equal  in  amount  or  duration  to  her  dower  right,  and  there 
is  no  express  or  implied  condition  plainly  inconsistent  with  her  claim 
for  dower,  the  widow  can  claim  both  the  provision  made  for  her  by 
the  will  and  her  dower. 

288.  A  devise  to  the  widow  of  the  use  and  enjoyment  of  two  rooms  is  a 

devise  of  lands  or  real  estate  for  her  life,  and  puts  her  to  her  elec- 
tion. 

289.  A  devise  that  gives  the  widow  full  possession  of  specific  real  prop- 
erty, but  devises  said  property  in  trust  for  the  term  of  one  year,  and, 
then,  to  be  turned  over  to  her  for  her  life,  in  the  absence  of  dissent 
bars  her  dower.  A  direction  to  his  executors  to  sell  and  convey, 
giving  "good  and  sufificient  deeds"  to  the  vendees,  puts  her  to  her 
election. 

290.  Where  a  testator  evinces  a  clear  intention  to  dispose  of  the  whole 

estate,  including  the  interests  of  third  persons,  then  the  devisee, 
accepting  the  devise,  cannot  retain  the  devise  and  also  demand 
dower. 

291.  The  widow  must  elect,  when  the  whole  will  and  the  circumstances 
of  the  estate  show  that  the  testator  intended  the  provision  to  be  in 
lieu  of  dower.  When  a  testator  makes  for  his  widow  a  provision 
as  to  his  real  estate  in  exact  correspondence  with  the  provision  of 
the  law,  she  must  elect. 

292.  As  to  what  constitutes  a  fixed  election,  each  case  must  be  governed 
by  its  own  circumstances.  There  must  be  some  decisive  act  by  the 
widow.     There  must  be  something  more  than  a  mere  intention  or 


Dower  327 

determination  to  elect ;  something  more,  even,  than  a  declaration  of 
such  intention  to  the  parties  interested.  The  filing  of  an  answer  in 
the  widow's  name  to  a  bill  in  chancery  for  the  sale  of  the  testa- 
tor's real  estate,  unsigned  and  unsworn  to  by  her,  does  not  consti- 
tute an  election. 
292a.  If  her  election  is  fairly  and  understandingly  made,  it  is  fixed. 

293.  A  widow's  election  is  not  final  and  binding  upon  her  until  made  by 
her  with  a  knowledge  of  her  rights  and  a  clear  knowledge  of  the 
effect  of  her  election,  unless  the  rights  of  third  parties  have  inter- 
vened which  it  would  be  inequitable  to  disturb.  Especially  is  this 
so  when  she  has  been  misled  by  mistaken  counsel. 

294.  A  widow  who  elects  to  take  a  devise  must  take  it  cum  onerc.  Can- 
not disappoint  a  will  under  which  she  takes  a  benefit.  Lands  so 
accepted  by  her  are  subject  to  their  proportion  of  debts  of  testa- 
tor. 

294a.  Devise  is  not  subject  to  debt  due  from  husband  to  wife. 

295.  A  widow  is  excused  in  declining  to  make  her  election,  while  a 
controversy  is  pending  respecting  the   will   of  the  testator. 

296.  A  widow  may  make  her  election  by  parol. 

Entry 

297.  Obiter  :  A  widow  is  not  allowed  to  enter  upon  the  land  of  her  late 
husband  before  her  dower  has  been  assigned. 

Examination  of  a  Wife  to  Bar  Dower 

298.  The  private  examination   of  a  wife  to   convey  her   dower  may  be 

made  in  the  presence  of  any  person  except  her  husband  only. 

Exoneration  of  a  Mortgage 

299.  The  personal  estate  of  an  intestate  must  exonerate  the  land  subject 
to  a  mortgage  put  thereon,  during  coverture,  by  intestate  alone, 
and  dower  be  assigned  therein  as  unencumbered.  The  land  itself 
must  bear  the  burden,  if  conveyed  to  the  intestate  subject  to  a 
mortgage,  even  when  the  testator  expressly  assumes  payment  there- 
of; unless  he  has  made  the  debt  absolutely  his  own,  or  has  mani- 
fested an  intention  to  throw  the  burden  on  the  personalty. 


Extent  and  Enlargement  of  Wife's  Dower 


300.  The  extent  of  a  wife's  dower  is  fixed  at  the  death  of  her  husband, 
and  it  is  subject  to  such  mortgages  as  were  upon  the  property 
when  he  acquired  title,  or  when  she  married  him,  or  in  the  execu- 
tion of  which  she  joined  with  him,  and  which  remain  unpaid  at  his 
death. 

301.  A  widow's  dower  is  not  enlarged  by  the  payment  of  mortgages  with 
funds  arising  from  the  execution  of  testator's  direction  to  sell  the 
mortgaged  lands  for  that  purpose :  but   (obiter)    is  enlarged  when 
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such  payment  is  made  by  the  testator  or  his  personal  representatives 
out  of  the  personal  assets  of  the  decedent.  The  doctrine  of  equitable 
conversion  does  not  apply. 
301a.  Dower  is  enlarged  by  satisfaction  of  legacies,  charged  on  real  estate 
by  judgment  therefor  and  execution  and  sale  of  land  under  said 
judgment. 

302.  A  dowress  is  entitled  to  dower,  increased  by  the  value  of  improve- 
ments made  by  the  government,  in  property  conveyed  by  her  hus- 
band alone.  But  she  will  be  charged  with  the  payment  of  one-third 
of  the  interest  upon  the  principal  of  the  assessments  for  said  im- 
provements during  her  tenure. 

302a.  Dowress,  joining  in  mortgage  to  erect  buildings  on,  or  purchase 
machinery  for,  infants  or  incompetent's  land,  is  entitled  to  one-third 
of  the  net  proceeds  received  from  said  buildings. 

Extinguishment  or  Merger 

303.  When  a  married  man  executes,  alone,  a  mortgage  on  his  lands,  and, 
afterwards,  his  wife  joins  him  in  a  conveyance  of  the  land  to  a 
third  person,  on  foreclosure  of  the  mortgage,  where  the  wife  is  not 
joined  as  a  party,  the  purchaser  takes  the  land  with  the  wife's  dower 
absolutely   extinguished. 

304.  A  married  woman  who  takes  a  conveyance  of  the  equity  of  redemp- 
tion in  lands,  her  dower  right  being  paramount  to  the  mortgage 
thereon,  and  who,  as  widow,  claims  under  such  conveyance,  thereby 
extinguishes  her  action  of  dower.  A  widow's  inchoate  right  of 
dower  does  not  constitute  an  estate ;  it  is  a  mere  right,  a  chose  in 
action.  The  interest  of  a  mortgagee,  before  foreclosure,  cannot  inter- 
cept the  equity  of  redemption  and  the  right  of  dower,  and  prevent 
their   coalescing. 

305.  Whether  payment  of  the  mortgage-debt,  by  the  purchaser  of  the 
equity  of  redemption,  not  being  the  mortgagor,  merges  the  estate 
created  by  the  mortgage,  is  a  question  of  intention,  and  may  oper- 
ate in  law  either  as  a  discharge  or  an  assignment.  The  technical 
doctrine  of  merger  is  not  favored  at  law. 

306.  When  the  husband  before  coverture,  or  afterwards,  in  due  and  legal 
conjunction  with  his  wife,  executes  a  mortgage,  the  purchaser  of 
the  equity  of  redemption,  on  an  execution  against  the  husband, 
purchases  with  the  widow's  right  of  dower  discharged  to  that 
extent  on  the  property.  If  said  purchaser  subsequently  takes  an 
assignment  of  said  mortgage,  instead  of  cancelling  the  securities, 
he  shows  his  intention  not  to  extinguish  the  debt,  and  the  widow  is 
entitled  to  her  dower  in  the  equity  of  redemption  only. 

307.  In  equity,  even  if  the  purchaser  of  the  equity  of  redemption  can- 
cels of  record  the  mortgage,  the  widow  takes  her  dower  subject 
to  the  mortgage. 

308.  A  mortgagor's  widow  is  not  dowable,  at  law,  in  an  equity  of  redemp- 
tion  in   land   devised   to   her   husband   subject  to  a   mortgage,   nor 
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where  she  is  a  party  to  the  mortgage  and  the  mortgagee  acquires 
the  equity  of  redemption.  She  can  enforce  her  legal  right  to  dower 
only  by  redeeming  the  mortgage.  But,  in  equity,  she  can  claim 
her  dower  subject  to  the  mortgage. 

308a.  Merely  shifted  to  proceeds,  by  sale  of  dower  by  Orphans'  Court. 

308b.  Extinguished  by  payment  of  damages  in  condemnation  proceedings. 

Inchoate  Right  of  Dower 

309.  A  wife  has  the  right  to  have  one-third  of  the  surplus  money  on  a 

foreclosure  sale  put  at  interest,  which  interest  will  be  paid  to  her 
husband  or  his  creditors  until  his  death  and,  after  that,  to  her  for 
life. 

Incumbrance 

310.  A  dower  right,  either  inchoate  or  consummate,  is  an  encumbrance 
on  land. 

Infancy 

311.  The  actual  receipt  by  an  infant,  in  fulfillment  of  an  ante-nuptial 
contract,  of  a  pecuniary  consideration  in  lieu  of  dower,  does  not  bar 
her  claim  thereto.  But  she  must  elect  between  holding  and  enforcing 
this  consideration  and  claiming  dower.  Joining  with  her  husband 
in  a  mortgage  does  not  bar  her  dower,  though  she  has  no  interest 
in  subsequent  improvements  on  the  land.  Jointure,  before  mar- 
riage, during  infancy  of  the  feme,  voidable,  but  she  must  elect. 

Jointure 

312.  A  jointure  to  bar  dower  must  be  expressed  to  be  in  satisfaction  of 

dower.     Jointure  after  marriage  voidable,  but  must  elect. 

Jurisdiction 

313.  Equity  has  concurrent  jurisdiction  with  the  common  law  courts  in 
dower. 

Legacy  a  Charge  on  the  Land 

314.  Testator  must  declare  or  clearly  imply  that  such  was  his  intention. 
314a.  What  considerations  are  sufficient  to  show  that  it  was  the  intention 

of  the  testator  to  make  a  legacy,  in  lieu  of  dower,  a  charge  on  the 
land. 

3x5.  In  the  absence  of  an  express  intention,  or  a  fairly  implied  one,  in  a 
will,  where  real  estate  is  devised  to  the  same  person  who  is  to  pay 
a  legacy,  it  will  be  an  equitable  charge  upon  the  land  so  devised. 

316.  When  a  testator  directs  his  executors,  who  were  the  three  devisees, 
to  pay  an  annuity  to  his  widow,  in  lieu  of  dower  in  the  very  estate 
sought  to  be  charged,  the  devisees  take  the  estate  charged  with  the 
annuity.  The  charge  on  the  land  is  not  affected  by  the  fact  that 
sufficient  personal  property  was  left  to  pay  the  annuity. 
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317.  The  devisee  of  land  mortgaged  by  the  devisor  cannot  call  for  contri- 
bution either  on  the  general  or  specific  legatees.  Where  a  widow 
accepts  a  bequest  of  personalty  in  lieu  of  dower  she  is  a  legatee  for 
value,  and  the  devisee  of  mortgaged  realty  cannot  call  on  her  to  con- 
tribute toward  the  payment  of  the  mortgage  debt. 

318.  The  blending  of  the  residue  of  the  real  and  personal  estate  in  the 
residuary  clause  of  a  will,  after  pecuniary  legacies,  implies  an  inten- 
tion to  charge  the  legacies  on  such  real  estate,  if  the  personal  estate 
is  not  sufficient,  and  this  implication  will  prevail  unless  such  con- 
struction is  restrained  or  avoided  by  other  words  or  provisions  in 
the  will.  The  rule  obtains  whether  interests  in  lands  have  already 
been  given  by  the  will  or  not. 

319.  A  legacy,  given  in  lieu  of  dower,  does  not  abate,  if  at  the  time  of 

the  making  of  the  will  the  wife  had  an  inchoate  right  to  any  dower 
out  of  the  testator's  estate;  but  does  abate  if  she  has  no  such  right. 
Such  legacy,  "to  be  left  secured  on  my  real  estate,"  charges  the 
payment  of  the  legacy  on  testator's  land  without  the  aid  of  a  mort- 
gage. 
319a.  Widow  is  a  qjcasi  creditor,  who  accepts  devise  and  bequest  given  for 
her  support  in  lieu  of  dower;  and  said  bequest  is  a  charge  on 
corpus  of  estate. 

Lex  Loci  Sitae 

320.  The  right  of  a  widow,  domiciled  here,  to  dower  in  lands  in  New 

York,  is  governed  by  the  New  York  law. 

Lien  on  Inchoate  Right  of  Dower 

321.  On  foreclosure  of  a  deed  absolute  on  its  face  given  as  a  security  by 
husband  and  wife,  wife's  dower  was  subject  to  lien  only  to  amount 
made  known  to  her  at  the  time  of  the  execution  of  said  deed. 

Limitations,  Statute  of 

322.  The  Statute  of  Limitations  applies  to  the  action  of  dower. 

Mansion-House. 

323.  A  widow  does  not  lose  her  right  to  support  by  abandoning  the 
mansion-house  of  her  testator,  who  has  provided  for  her  residence 
in  the  mansion-house  and  "her  full  and  comfortable  support  dur- 
ing her  widowhood." 

324.  If  the  mansion-house  is  burned  down  during  the  widow's  occupancy 

as  tenant  in  dower,  the  widow  must  sustain  the  loss. 

325.  If  a  widow  sells  her  right  of  dower  and  moves  out  of  the  mansion- 
house  voluntarily,  she  has  no  right  of  re-entry  afterwards,  from  a 
stranger  in  possession  until  she  obtains  it  by  a  writ  of  dower. 

325a.  The  bequest  of  the  use  of  the  dwelling  house,  as  long  as  she  may 
elect  or  desire  to  reside  there,  is  a  privilege  of  personal  residence 
only;    not  released  or  waived  by  ceasing  to  reside  there. 
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Marriage  '■ : 

326.  A  marriage,  valid  where  entered  into  (with  certain  exceptions),  is 
vahd  in  New  Jersey,  and  a  wife  takes  her  dower  right  according  to 
the  law  of  the  place  where  the  real  property  is  located. 

Muniments  of  Title 

327.  A  mortgage  may  be  held  as  a  muniment  of  title  after  the  equity 
of  redemption  is  extinguished  in  the  hand  of  the  mortgagee. 

328.  A  mortgagee,  where  the  mortgagor  mortgaged  before  coverture,  may 

receive  the  equity  of  redemption,  and,  afterwards,  hold  said  mortgage 
as  a  muniment  of  title  of  the  land  taken,  in  substitution  of  his  debt, 
and  use  it  as  a  valid  defense  to  an  action  of  dower  at  law. 

Partition 

329.  Inchoate  rights  of  dower  may  be  sold,  and  proceeds  invested  or 
divided.  All  estates  by  dower  which  are  subject  to  partition  may  be 
ordered  sold. 

330.  Partition  of  a  widow's  dower  estate,  duly  assigned  to  her,  cannot  be 
made  without  her  consent,  because  the  tenants  in  common  are  not 
in  possession  of  the  tract  assigned  to  her. 

331.  A  widow's  dower  in  land,  held  by  the  husband  as  tenant  in  common, 

cannot  be  affected  by  an  attempted  parol  partition  thereof  accom- 
panied by  a  corresponding  possession  for  five  or  six  years.     Obiter: 
If  partition   is  made  by  the  husband  or  by  authority  of  law,  her 
dower  must  be  taken  out  of  the  share  allotted  to  him. 
331a.  Widow  entitled  to  lien  on  land  for  advance  to  improve  it. 

Protection  of  Dower  ; 

332.  Equity  will  always  protect  a  widow's  right  to  dower. 

333.  Equity  will  protect  the  wife's  right  to  dower  in  a  post-nuptial 
mortgage  not  executed  by  her. 

Purchase-Money  Mortgage;    Substitution 

334.  The  replacing  of  a  purchase-money  mortgage  by  another  such  mort- 
gage, executed  to  correct  an  error  manifest  on  the  face  of  the  first 
mortgage,  does  not,  in  equity,  give  the  wife  a  right  of  dower  against 
the  mortgagee  or  his  assigns. 

Quarantine 

335.  Until  such  dower  is  assigned  to  her,  it  shall  be  lawful  for  the  widow 
to  remain  in,  and  hold  and  enjoy  the  mansion-house  of  her  hus- 
band and  the  messuage  or  plantation  thereto  belonging,  without 
being  liable  to  pay  rent  for  the  same. 

335a.  Cannot  retain  possession  of  the  homestead  when  there  is  no  dower 
to  be  assigned. 
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335b.  Remaining  in  possession  of  the  mansion-house,  does  so,  presump- 
tively,  as    dowress. 

336.  A  widow  who  remains  in  and  holds  and  enjoys  the  mansion-house 
of  her  husband,  before  her  dower  is  assigned  to  her  by  the  statute, 
is  not  bound  to  pay  taxes,  interest  on  encumbrances,  or  for  repairs. 
Otherwise  as  to  water  rates,  which  are  personal  charges.  The 
statute  is  its  own  interpreter,  and  should  not  be  defined  in  terms 
of  the  common  law.  Obiter:  Four  ways  in  which  a  widow's 
quarantine   may   be    ended. 

336a.  Assignment  of  dower  terminates  quarantine. 

337.  Until  dower  is  assigned,  a  widow  may  rent  the  mansion-house  and 
keep  the  rent. 

337a.  Cannot  sue  devisee  for  rent,  merely  because  entitled  to  dower. 

338.  A  widow,  until  dower  is  assigned  to  her,  may  rent  the  mansion- 

house;  and  may  use,  as  the  head  of  the  family  consisting  of  herself 
and  her  children,  a  tenement  owned  by  the  children  in  whole  or  in 
part,  without  any  liability  to  pay  rent,  though  such  tenement  is 
not  a  part  of  the  mansion-house. 

339.  A  decedent,  who  occupied  part  of  his  building  as  a  dwelling  and 
rented  the  remainder  as  a  store  to  a  firm  of  which  he  was  a  member  and 

as  a  dwelling  for  his  partner,  was  not  in  the  actual  use  and  occupa- 
tion thereof;  therefore  his  widow  could  not  remain  in  possession 
and  had  no  quarantine  therein.  The  term  "messuage"  defined  at 
length. 

340.  A   widow's  quarantine  entitles  her  to  rent  a  part  of  the  mansion- 

house  used  as  a  store,  and,  also,  a  small  building  on  the  homestead 
lot,  in  part  used  for  a  store. 

341.  A    right   of   dower    is   assignable   and   quarantine    is    its    inseparable 

incident.  An  assignment  of  the  right  of  dower  carries  its  incident 
with  it.  A  grantee  of  the  dower  rights,  in  possession,  who  is  also 
a  holder  of  a  mortgage  on  the  premises,  is  not  required,  on  fore- 
closing the  mortgage  before  the  dower  is  assigned,  to  account  for 
rent. 

342.  A  widow,  who  lived  with  her  husband  on  her  own  farm,  is  not 
entitled  to  quarantine  in  an  adjoining  farm  owned  by  her  late  husband 
— with  no  building  upon  it — although  her  husband  had  always  culti- 
vated both  farms  together. 

343.  A  widow's  quarantine  does  not  entitle  her  to  the  crops  growing  on 
the  plantation  at  the  time  of  her  husband's  death. 

344.  The  widow  may,  by  a  letting  of  the  premises  in  conjunction  with 
the  heir  at  law,  estop  herself  from  claiming  her  right  of  quarantine 
therein. 

Redeeming  a  Mortgage 

345.  A  widow,  in  possession  of  a  definite  portion  of  the  premises  as 
dowress,  under  her  right  of  quarantine,  is  entitled  to  redeem  a 
mortgage  on  the  premises. 
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346.  The  dowress  can  only  redeem  a  mortgage  when  it  is  necessary  for 

her  to  redeem  it  in  order  to  entitle  her  to  dower. 
346a.  Cannot  claim  rents  and  profits  from  ante-nuptial  mortgagee  in  pos- 
session. 

Refusal  to  Convey  or  Release  Dower 

347.  Equity  will  not  compel  a  wife  to  fulfill  her  signed,  but  unacknowl- 
edged, agreement  to  sell  land ;  and  she  may  bargain  for  the  sale  of 
her  inchoate  right  of  dower.  A  purchaser,  with  notice  of  said  agree- 
ment of  sale,  becomes  a  trustee  for  the  first  contract-vendee. 

348.  The  court  will  not  compel  a  wife  to  release  her  dower. 

349.  Dower  is  an  interest  in  lands  and  can  be  released  only  by  an  instru- 
ment in  writing. 

350.  Her  husband  must  join  in  her  deed  to  release  a  wife's  dower; 
except  the  release  is  by  a  remarried  widow  in  her  deceased  hus- 
band's  estate. 

351.  A  widow  did  not  release  her  dower  because  she  agreed,  directly  with 
her  husband,  to  do  so.  It  must  be  proved  that  she  understandingly 
and  for  an  adequate  compensation  agreed  to  release  it,  and  that 
said  contract  was  so  acted  upon  by  the  husband,  or  those  who  claim 
under  him,  that  equity  should  compel  the  wife  to  perform  it  on 
her  part. 

352.  A  release  of  dower  obtained  by  fraud  may  be  set  aside. 

353.  A  wife  who  knows  that  one   is  her  husband's  counsel   in   another 

important  matter,  should  be  made  fully  acquainted  by  said  counsel 
with  her  status  and  rights,  or  equity  may  set  aside  her  release  of  her 
dower  rights. 

Reservation  of  Rights 

354.  A  wife  may  reserve  another  of  her  rights,  when  joining  in  a  deed 
with  her  husband  to  bar  her  dower  rights. 

Restoration 

355-  By  the  payment  of  the  mortgage-debt  by  her  husband  or  his  repre- 
sentative;   or  by  her  redemption  pro  tanto. 

356.  A  wife's  dower  right  is  not  restored  if  a  deed,  executed  by  her 
together  with  her  husband,  is  set  aside  as  in  fraud  of  creditors; 
such  deed  being  valid  as  to  grantors,  and  a  perpetual  bar  both  at 
law   and   in   equity. 

356a.  By  lawful  eviction,  without  fraud  or  covin,  from  her  jointure. 
356b.  In  land  lost  by  covin  or  default  of  her  husband. 

Sale 

357.  The  proceeds  of  the   sale  by  a  married  woman  of  her  contingent 
dower  are  her  separate  property. 
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Secret  Equity 

358.  A  demandant's  right  of  dower  is  not  a  secret  equity.  And  if,  as 
administratrix,  she  sells  her  husband's  property,  under  an  order  of 
the  Orphans'  Court,  she  need  not  proclaim  that  right  at  the  sale, 
especially  to  one  who  should  have  known  it ;  nor  need  she  except 
her  dower  in  a  deed  given  by  her  as  the  administratrix. 

3S8a.  Regular  sale,  under  order  of  Orphans'  Court  to  sell  free  of  dower, 

shifts  widow's  claim  to  fund  derived  from  such  sale. 
358b.  Sale  of  land  for  debts  does  not  afifect  the  right  of  dower. 

Seizin 

359.  The  Dower  act  requires  that  the  husband,  or  some  one  to  his  use, 

must  be  seized  of  an  estate  of  inheritance,  to  support  dower. 

360.  Widow  has  no  dower  in  land  in  which  her  husband  had  seizin,  only 
as  a  mere  trustee. 

361.  A  widow  is  nt)t  entitled  at  common  law  to  dower  as  against  a 
mortgagee  or  his  assigns,  for,  against  them,  her  husband  had  no 
seizin;  but,  against  all  others,  the  husband  remains  seized  of  the 
mortgaged  premises  and  his  widow  is  entitled  to  her  dower  therein. 

362.  Dower  does  not  attach  to  land  in  which  a  husband  has  only  a 
transitory  seizin,  to  wit;  where  he  receives  and  parts  with  the  title 
at  the  same  time,  or  where  he  takes  a  conveyance  in  fee  and  at  the 
same  time  mortgages  the  land  to  secure  the  purchase-money. 

363.  A  defendant  in  dower,  who  holds  under  a  title  derived  from  the  hus- 
band of  the  defendant,  cannot  deny  such  a  seizin  in  the  husband  as 
entitles  her  to  dower.  This  holds  true  of  a  purchaser  who  holds 
under  a  sheriff's  deed. 

Subrogation 

364.  Dowress  in  possession  of  the  homestead,  to  whom  no  assignment  of 

dower  has  been  made,  can  pay  a  mortgage  and  be  subrogated  to  the 
position  of  the  mortgagee. 

Subsequent   Legislation 

365.  The  Legislature  cannot  impair  the  value  of  an  inchoate  right  of 
dower,  after  it  has  attached  to  the  husband's  land. 

Surety 

366.  A  wife  who  has  joined  with  her  husband  in  the  execution  of  a  mort- 

gage on  his  lands  is  not  entitled  to  the  rights  of  a  surety;  nor  is 
her  position  altered  by  a  sale  of  the  premises  by  her  husband's 
executor  under  a  testamentary  power  of  sale  to  pay  debts,  instead  of 
a  sale  by  the  mortgagee. 
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Title   to   Dower 

^(^7.  Dower,  when  founded  on  legal  seizin,  is  a  pure  legal  right,  and  courts 
of  equity  will  not  try  the  legal  title,  if  defendants  deny  demandant's 
legal  right  to  dower.  But  equity  will  try  her  equitable  title  to  dower, 
when  the  husband's  legal  seizin  is  not  denied. 

368.  A  widow  need  not  make  a  strict  proof  of  title  in  her  husband.    It  is 

sufficient    for   her   to   produce    such   evidence   as   will    raise   a    fair 
presumption  of  seizin  in  him. 

Valuation  of  Dower 

369.  Dower  is  recoverable  to  only  a  third  of  the  value  of  the  land  at  the 
time  of  the  husband's  alienation.  Subsequent  improvements  (or  its 
general  advance  in  price),  are  not  liable  to  dower. 

369a.  Miscellaneous  provisions  in  dower;  saved  in  descent;  married  man 
living  separate  by  virtue  of  final  judgment  or  decree;  woman  entitled 
to  dower  in  estate  of  idiot  or  lunatic;  married  man  living  separate 
for  more  than  seven  years  immediately  preceding  application  to 
Chancelor  to  sell;  collusive  judgments;  sale  of  lands  in  partition 
or  by  executors ;  when  dower  cannot  be  set  off :  for  payment  of 
assessments  and  taxes. 

<?5J,  A  imdozv  is  entitled  to  a  life  interest  in  one-tJiird  of  all 
the  lands,  etc.,  ivhereof  the  husband,  or  anyone  to  his  use, 
was  seised,  during  her  coverture,  of  an  estate  of  inherit- 
ance, unless  she  has  duly  extinguished  it  in  one  of  five 
zuays  (as  stated).    Election,  Quarantine,  Etc. 

Statute:  Com.  St.,  p.  2043  ^t  seq. — "i.  The  widow,  whether 
alien  or  not,  of  any  person  dying  intestate  or  otherwise,  shall  be 
endowed,  for  the  term  of  her  natural  life,  of  the  one  full  and 
equal  third  part  of  all  the  lands,  tenements  and  other  real  estate, 
whereof  her  husband,  or  any  other  to  his  use,  was  seized  of  an 
estate  of  inheritance,  at  any  time  during  the  coverture,  to  which 
she  shall  not  have  relinquished  or  released  her  right  of  dower,  by 
deed  executed  and  acknowledged  in  the  manner  prescribed  by 
law  for  that  purpose. 

"la.  Whenever  any  deed,  conveyance  or  will  heretofore  or 
hereafter  made,  vests  the  title  in  land  in  a  trustee  or  trustees  to 
hold  in  trust  for  the  benefit  of  the  cestui  que  trust,  and  a  provis-  , 
ion  of  trust  appears  on  the  face  of  the  deed,  conveyance  or  will,  \ 
the  wife  of  the  trustee  or  trustees  shall  not  have  any  right  or  claim 
of  dower  in  said  trust  estate,  but  the  triistee  or  trustees,  by  his 
or  their  individual  deed,  may  convey  the  same  free  from  any 
dower  rie:ht  of  his  or  their  wives. 
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"2.  Until  such  dower  be  assigned  to  her,  it  shall  be  lawful  for 
the  widow  to  remain  in,  and  to  hold  and  enjoy  the  mansion- 
house  of  her  husband  and  the  messuage  or  plantation  thereto  be- 
longing, without  being  liable  to  pay  any  rent  for  the  same. 

"5.  If  the  husband,  being  impleaded  for  land,  give  up  the 
same  unto  his  adversary  by  covin,  his  widow  shall  recover  her 
dower  of  the  said  land ;  and  if  the  husband  lose  the  land  in  de- 
mand, by  default,  the  widow  demanding  her  dower  thereof,  shall 
be  heard,  and  if  it  be  alleged  against  her,  that  her  husband  lost 
the  land  whereof  dower  is  demanded,  by  judgment,  whereby  she 
ought  not  to  have  dower,  and  then  it  be  inquired  by  what  judg- 
ment, and  it  be  found  that  it  was  by  default,  whereunto  the  ten- 
ant must  answer ;  then  the  tenant  must  answer  further,  and  show 
that  he  had  and  hath  right  in  the  said  land,  according  to  the 
form  of  the  writ  that  the  tenant  before  sued  out  against  the  hus- 
band ;  and  if  he  show  that  the  husband  of  such  wife  had  no  right 
in  the  lands,  nor  any  other  but  he  that  holdeth  them,  the  tenant 
shall  go  quit,  and  the  widow  shall  not  recover  her  dower  therein ; 
but  if  he  show  not  the  same,  the  widow  shall  recover  her  dower. 

"10.  Where  any  man  hath  purchased,  or  hath  an  estate  made 
and  conveyed  of  and  in  any  lands,  tenements  or  hereditaments, 
unto  him  and  his  wife,  and  to  the  heirs  of  the  husband  or  wife, 
or  to  the  husband  and  to  his  wife,  and  to  the  heirs  of  their  two 
bodies  begotten,  or  to  the  heirs  of  one  of  their  bodies  begotten, 
or  to  the  husband  and  to  his  wife  for  the  term  of  their  lives,  or 
for  the  term  of  the  life  of  the  said  wife,  or  where  any  such 
estate  or  purchase  of  any  lands,  tenements  or  hereditaments  hath 
been,  or  hereafter  shall  be  made  to  any  husband  and  to  his  wife, 
in  manner  and  form  above  expressed,  or  to  any  other  person  or 
persons,  and  to  their  heirs  and  assigns,  to  the  use  and  behoof  of 
the  said  husband  and  wife,  or  to  the  use  of  the  wife  as  is  before 
mentioned  for  the  jointure  of  the  wife,  that  then,  and  in  every 
such  case,  every  married  woman  having  such  jointure  made,  or 
hereafter  to  be  made,  shall  not  claim  or  have  any  dower  of  the  resr 
idue  of  the  lands,  tenements  or  hereditaments,  which  at  any  time 
were  her  said  husband's,  by  whom  she  hath  or  shall  have  any 
such  jointure,  nor  shall  demand  or  claim  her  dower  of  or  against 
them  or  any  of  them,  who  have  or  shall  have  the  lands,  tenements 
or  hereditaments  of  her  said  husband. 
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"11,  Provided  always,  that  if  a  widow  be  lawfully  expulsed  or 
evicted  from  her  said  jointure,  or  from  any  part  thereof,  without 
fraud  or  covin,  by  lawful  entry  or  action,  or  by  discontinuance 
of  her  husband,  she  shall  be  endowed  of  as  much  of  the  residue 
of  her  husband's  lands,  tenements  or  hereditaments,  whereof  she 
was  before  dowable,  as  the  same  lands,  tenements  or  heredita- 
ments, from  which  she  shall  be  so  evicted  or  expulsed,  shall 
amount  or  extend  unto. 

"12.  If  any  deed,  conveyance  or  assurance  of  lands,  tene- 
ments or  hereditaments,  for  jointure  as  aforesaid,  be  made  be- 
fore the  marriage,  and  during  the  infancy  of  the  feme,  or  be 
made  after  marriage,  in  either  case  the  widow  may,  at  her  elec- 
tion, forego  and  waive  such  jointure,  and  demand  and  have  her 
dower. 

"13.  When  any  deed,  conveyance  or  assurance  or  lands,  tene- 
ments or  hereditaments,  by  way  of  jointure  as  aforesaid,  and  in 
lieu  of  dower,  shall,  through  any  defect,  fail  to  be  a  legal  bar  to 
dower,  and  the  widow  availing  herself  of  such  defect,  shall  de- 
mand her  dower,  then  the  estate  and  interest  so  conveyed  or  as- 
sured to  such  widow  shall  thereupon  cease  and  determine. 

"14.  If  a  v/ife  voluntarily  leave  her  husband,  and  go  away 
and  continue  with  her  adulterer,  she  shall  be  disabled  and  forever 
barred  from  having  her  jointure  or  dower,  unless  her  husband  be 
voluntarily  reconciled  to  her  and  suffer  her  to  dwell  with  him ; 
in  which  case  she  shall  be  restored  to  her  jointure  or  dower. 

"15.  If  a  wife,  after  being  ravished,  consent  to  the  ravisher, 
she  shall  be  disabled  and  forever  barred  from  having  her  jointure 
or  dower,  unless  her  husband  be  volunfarily  reconciled  to  her, 
and  suffer  her  to  dwell  with  him,  and  then  she  shall  be  restored 
to  her  jointure  or  dower. 

"16.  If  a  husband  shall  devise  to  his  wife,  by  a  will  duly  ex- 
ecuted to  pass  real  estate,  any  lands  or  real  estate  for  her  life  or 
otherwise,  and  without  expressing  whether  such  devise  to  her  is 
intended  to  be  in  lieu  or  bar  of  dower,  or  not,  and  the  said  wife 
shall  survive  her  said  husband,  that  then  the  said  wife  so  surviv- 
ing shall  not  be  entitled  to  dower  in  any  lands  or  real  estate 
devised  by  her  said  husband,  unless  she  shall,  in  writing,  express 
her  dissent  to  receive  the  lands  or  real  estate  so  devised  to  her 
in  satisfaction  and  bar  of  her  ridit  of  dower  in  the  other  lands 
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and  real  estate  devised  in  and  by  the  said  will,  and  file  the  same 
.with  the  surrogate  of  the  county  wherein  she  resides,  or  in 
which  the  lands  or  real  estate  devised  to  her  shall  be  situated 
within  six  months  after  the  probate  of  the  said  will,  and  then  and 
in  that  case  she  shall  be  considered  as  renouncing  the  benefit  of 
the  said  devise  to  her. 

"24.  After  dower  shall  be  assigned  to  a  widow  by  virtue  of 
this  act,  nothing  in  the  second  section  of  this  act  shall  be  consid- 
ered as  entitling  her  to  remain  in  and  to  hold  and  enjoy  the  man- 
sion-house of  her  husband,  and  the  messuage  or  plantation  there- 
to belonging,  except  such  part  thereof  as  may  be  assigned  to  her 
for  dower,  without  being  liable  to  pay  rent  for  the  same. 

"25.  When  the  estate  of  any  husband  in  any  lands,  tene- 
ments or  other  real  estate  hath  been  or  shall  be  sold  by  due  course 
of  law  by  any  sheriff,  assignee  in  bankruptcy,  or  other  duly  au- 
thorized public  officer  whereby  an  inchoate  right  of  dower  doth 
or  shall  remain,  it  shall  be  the  right  of  any  purchaser  of  such  es- 
tate to  have  one-third  part  of  such  lands,  tenements  and  real  es- 
tate admeasured  and  set  off  as  and  for  the  dower  portion  thereof 
by  petition  to  the  Orphans'  Court  of  the  county  wherein  the  said 
lands  are  situate,  and  procedure  thereupon  according  to  the 
course  and  practice  of  the  Orphans'  Court,  of  which  portion  so  ad- 
measured and  set  off,  in  case  the  right  of  dower  shall  be  there- 
after perfected,  the  widow  shall  be  endowed,  and  the  remaining 
two-thirds  part  of  such  lands,  tenements  and  real  estate  shall  be 
held  by  said  purchaser  free  of  all  dower  and  right  of  dower  from 
the  time  of  the  decree  or  judgment  of  the  said  court  unless  the 
same  shall  be  set  aside  or  reversed." 

[Sections  26-29,  inclusive,  provide  for  the  release  or  relin- 
quishment by  the  Chancellor  of  the  inchoate  right  of  dower  and 
right  of  dower  of  a  person  mentally  incapacitated]. 

Statute:  P.  L.  191 1,  p.  129,  chap.  91. — "i.  Whenever  it 
shall  appear  to  the  satisfaction  of  the  Chancellor  that  any  per- 
son having  an  estate  in  dower  assigned,  whether  in  possession  or 
not,  of  any  land  and  premises,  is  incapacitated  by  mental  infirm- 
ity or  disease  from  executing  a  valid  release  or  relinquishment 
of  the  same,  and  that  the  interests  of  the  owners  of  said  land  and 
premises,  as  well  the  remaindermen  as  those  in  possession,  re- 
quire and  would  be  promoted  by  the  sale  of  the  same,  it  shall  be 
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lawful  for  the  Chancellor  to  direct  such  release  or  relinquishment 
to  be  made  by  any  master  of  the  Court  of  Chancery,  whose  deed 
or  deeds  executed  in  behalf  of  such  person  shall  release  and  bar 
all  the  rights  and  interests  to  which  such  person  may  be  entitled 
in  the  lands  and  premises  therein  mentioned  by  reason  of  the 
dower  therein  assigned."  [Sec.  2  relates  to  merits  of  petition 
and  bond], 

^57.     Doivcr  is  a  statutory  right.     (See  sec.  2=,^,  supra). 

Inchoate  and  Complete 
2§j.     Inchoate  dozver  vests  immediately  upo)i  marriage. 

Case:  Lloyd  v.  Conover,  25  N.  J.  L.  52  (Sup.  Ct.  1855). — "He 
took,  consequently,  subject  to  the  incumbrance  of  the  dower  of 
the  demandant.  That  right,  though  inchoate,  was  vested  imme- 
diately upon  her  marriage  with  William  L.  Lloyd." 

2^6.     Complete  dozver. 

Case:  Tenbrook  v.  Jessup,  60  N.  J.  Eq.  234  (Chan.  1900). — 
.[Syllabus]  :  "Her  [a  widow's]  dower  right  becomes  complete 
upon  her  husband's  death  in  all  the  lands  whereof  he  was  seized 
of  an  estate  of  inheritance  at  any  time  during  the  coverture,  save 
so  far  as  she  is  barred  of  her  dower  by  her  duly  executed  deed." 

2^1.     The  three  essentials  of  dozver 

Case:  Den  v.  Todd,  6  N.  J.  L.  368  (Sup.  Ct.  1797).— "Three 
things  only  are  essential  to  this  estate — marriage,  seizin  and 
death  of  the  husband :  on  the  happening  of  the  last,  the  title  is 
complete." 

A  Widow  is  Entitled  to  Dower  in  the  Following  Twelve 
Estates  of  Inheritances 

i.     determinable  or  defeasible  estate 

2^8.     A  zi'ife  has  dozver  in  her  Jiusband's  estate  of  inheritance, 
although  it  he  a  determinable  one. 

Case:  Jackson  v.  Berry,  8  N.  J.  L.  242,  245  (Sup.  Ct.  1826). — 
Ewing,  C.  J. :  "The  clause  containing  that  devise  is  in  these 
words :  T  give  and  devise  to  my  son.  John  Ryerson.  all  my  land 
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and  real  estate  where  I  now  dwell  on,'  etc.  .  .  .  'unto  him, 
his  heirs  and  assigns  forever,  though  with  this  proviso,  if  he 
shall  again  become  compos  mentis,  and  be  of  sound  mind  and 
understanding  and  capable  of  taking  care  of  a  family,  or  should 
obtain  lawful  issue  who  shall  be  compos  mentis;  but  for  want  of 
that,  then  my  said  son,  Abraham  Ryerson,  shall  have  all  the  lands 
or  real  estate  devised  to  my  son  John,  to  him  the  said  Abraham 
Ryerson  and  to  his  heirs  and  to  the  assigns  of  his  heirs.'  And  it 
appears  by  the  state  of  the  case,  that  John  was  non  compos 
mentis  when  the  will  was  made,  continued  so  until  the  death  of 
his  father,  and  subsequently  until  his  own  decease.  ...  It 
is  here  abundantly  shown  that  the  testator  had  not  intended  for 
John  any  part  of  his  real  estate  unless  he  should  previously  be- 
come of  sound  mind — or  why  provide  a  maintenance  for  him? 
And  that  he  did  design  his  other  children  should  immediately 
take  the  whole  of  his  real  and  personal  estate,  by  whom,  and  out 
of  which,  such  maintenance  was  immediately  and  during  such 
incapacity  to  be  provided.  .  .  .  It  is  manifest  that  when 
Abraham,  after  the  decease  of  his  father,  entered  upon  the  prem- 
ises in  question  he  became  seized  'of  an  estate  of  inheritance,' 
Rev.  Laws,  397,  sec.  i,  and  the  determinable  quality  attached  to  it 
did  not  weaken  the  claim  of  dower,  Parke  on  Dower  49." 

Ford,  J.,  said :  "The  question  of  its  being  devised  or  not  to 
Abraham  must  depend  on  the  latter  clauses  of  the  sentence,  which 
read  thus :  'But  for  want  of  that,  then  my  son  Abraham  shall 
have  all  the  lands  devised  to  my  son  John.'  The  want  of  that, 
evidently  means  want  of  intellectual  capacity  in  John.  It  was 
argued  that  John  had  all  his  lifetime  for  the  recovery  of  his 
senses,  and  therefore  that  the  want  or  defect  could  never  be  com- 
plete and  perfect  till  his  death,  so  as  to  vest  the  estate  in  Abra- 
ham. But  this  conclusion  does  not  flow  from  the  premises.  It 
is  true  that  he  had  his  whole  lifetime  to  comply  with  the  condi- 
tion by  surmounting  the  defect ;  but  it  does  not  follow  that  a 
want  of  intellect  did  not  exist  at  the  death  of  the  testator ;  on  the 
contrary,  it  then  so  fully  and  completely  existed  as  to  prevent 
him  taking  under  the  devise ;  and  therefore  at  the  death  of  the 
testator  that  ver}^  event  happened  on  which  Abraham  was  to  take 
the  estate.  It  was  indeed  defeasible  in  him  and  his  heirs  in  case 
John,  at  any  time  during  his  life,  should  become  compos  mentis, 
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but  in  the  meantime  it  was  an  estate  of  inheritance,  in  which  his 
widow  is  clearly  entitled  to  dower."  [For  a  defeasible  estate  in 
fee  simple,  see  Kennedy  v.  Kennedy,  29  N.  J.  L.  188  (Sup.  Ct. 
1861)  :  "Demandant's  husband  took  either  an  estate  in  fee  tail  or 
in  fee  simple,  either  of  which  at  common  law,  both  being  estates 
of  inheritance,  entitles  the  widow  to  dower  if  her  issue  might  in- 
herit the  estate.  But  I  think  the  estate  was  a  fee  simple,  defeasi- 
ble on  the  death  of  Robert  H.  Kennedy  without  issue  him  sur- 
viving"]. 

II.       EMINENT  DOMAIN 

2§p.  Inchoate  dozver  defined,  and  held  to  give  the  zvife  an  inter- 
est in  an  azvard  for  her  husband's  land  sold  under  the 
right  of  eminent  domain.  She  cannot  claim  doz^^er,  as 
against  the  State,  in  the  land;  but  the  value  of  her  interest 
passes  into  the  azvard.  She  is  also  entitled  to  her  interest 
in  the  damages  given  for  the  depreciation  in  the  adjacent 
land  of  her  husband. 

Case:  Wheeler  v.  Kirtland,  27  N.  J.  Eq.  535  (Err.  and  App. 
1875). — "First,  has  the  wife  an  interest  in  this  award?  [Award 
for  lands  taken  under  the  right  of  eminent  domain].  .  .  .  The 
character  of  inchoate  dower  has  been  the  subject  of  much  con- 
trariety of  opinion.  It  is  said  not  to  be  an  estate.  It  is  not  the  sub- 
ject of  grant.  It  cannot  be  taken  upon  execution.  Equity  will  not 
apply  it  to  the  satisfaction  of  the  debts  of  the  wife.  As  dower 
was  a  humane  provision  for  the  sustenance  of  the  widow  and 
younger  children,  some  limit  was  imposed  on  the  power  to  de- 
feat its  consummation.  Yet.  while  not  technically  an  estate,  it 
cannot,  at  this  day,  be  denied  that  inchoate  dower  is  a  valuable 
interest  in  land.  It  is  an  interest  which  the  courts  have  repeat- 
edly recognized.  Its  presence  works  a  breach  of  the  covenants 
against  encumbrances.  Carter  v.  Denman,  3  Zab.  260.  Its  relin- 
quishment is  a  valuable  consideration  to  support  a  conveyance  by 
fcer  husband  to  her,  against  his  creditors.  Wright  v.  Stanard,  2 
Brock.  311  ;  or  a  promissory  note  given  by  a  purchaser.  Nims 
V.  Bigelow,  45  N.  H.  343.  A  conveyance  by  the  husband  on  the 
eve  of  marriage  to  defeat  dower  of  the  wife,  will  be  set  aside 
during  the  life  of  the  husband.  Smith  v.  Smith.  2  Halst.  515. 
And  when,  by  judicial  proceedings,  land  is  converted  into  money, 
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the  wife's  interest  is  still  recognized  and  protected.  The  char- 
acter of  land  is  impressed  upon  the  fund,  and  courts  of  equity- 
will  secure  that  portion  of  the  money  which  represents  her  in- 
choate interest.  Matthews  v.  Duryea,  45  Barb.  69;  Malloney  v. 
Horan,  49  N.  Y.  116;  Vartie  v.  Underwood,  18  Barb.  561.  This 
principle  has  been  recognized  in  this  State,  in  the  case  of  Hayes 
V.  Whitall,  2  Beas.  241.  It  seems,  therefore,  clear  that  the  wife 
had  a  valuable  interest  in  the  strip  of  land  condemned.  It  is 
equally  clear  that  if  the  amount  awarded  represents  the  interest 
of  both  husband  and  wife,  she  has  an  interest  in  the  award, 
which,  under  general  principles,  equity  is  bound  to  protect.     .     . 

The  extinguishment  of  dower  by  condemnation  means  no 
more  than  this,  that,  as  against  the  State,  no  widow  can  claim 
dower  in  lands  devoted  to  public  use.  It  had  its  origin  at  a  time 
when  the  sovereign  power  in  the  State  could  assume  its  right  to  the 
use  of  the  property  of  the  subject  without  compensation.  The  right 
was  exercised  by  the  removal  from  possession  of  all  parties  whose 
occupancy  was  inconsistent  with  the  object  of  the  public  use.  No 
>one  thereafter  could  claim  a  possession  inconsistent  with  such 
user.  The  widow  was  merely  in  the  same  position  as  any  other 
person  claiming  an  interest  in  the  land.  The  rights  of  all  parties 
were  subject  to  this  dominion  of  the  State,  and  were  in  abey- 
ance while  the  State  chose  to  exercise  its  privilege.  Thus  it  was 
said  by  Coke:  *Of  a  castle  that  is  maintained  for  the  necessary  de- 
fence of  the  realm,  a  woman  shall  not  be  endowed,  because  it 
ought  not  to  be  divided,  and  the  public  shall  be  preferred  before 
the  private.'  'Here,'  says  Scribner,  'we  see  shadowed  forth  the 
principle  upon  which  the  courts  at  a  later  day  have  proceeded, 
in  holding  the  inchoate  dower  of  the  wife  extinguished  in  lands 
appropriated,  according  to  the  forms  of  law,  to  the  uses  of  the 
public'  Scribner  on  Dower,  vol.  i,  p.  550.  It  is  apparent  that 
the  doctrine  arose,  not  because  the  inchoate  dower  was  valueless, 
but  because  it,  like  all  other  interests,  was  servient  to  the  power 
which  inheres  in  every  government,  and  is  here  styled  eminent 
domain.  As  the  interest  is  valuable,  she  is,  under  our  law,  enti- 
tled to  compensation  where  those  lands  are  taken  for  public  use. 
This  conclusion  does  not  conflict  with  the  doctrine  that  where 
lands  are  condemned  by  proceedings  to  which  the  husband  only 
is  a  party,  the  wife  cannot  thereafter  assert  a  right  in  the  land 
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against  the  public.  I  think,  for  the  purposes  of  condemnation 
and  compensation,  this  interest  of  the  wife's,  not  rising  to  the 
dignity  of  an  estate,  is  represented  in  the  fee  of  the  husband.  We 
know  that  in  making  compensation  the  right  taken  is  considered 
a  perpetual  easement,  equivalent  to  the  fee,  and  the  damages  are 
assessed  for  the  value  of  the  entire  interest  in  the  land.  It  has 
never  been  hinted  that  a  deduction  for  the  wife's  inchoate  dower 
should  be  made.  The  value  of  her  interest,  therefore,  passes  into 
the  award.  In  this  view,  the  condemnation  of  the  land,  by  notice 
to  the  husband,  condemns  and  extinguishes  the  inchoate  interest 
of  the  wife.  The  land  is  transmuted  into  money.  It  assumes  a 
shape  where  she  can  claim  her  right  without  interfering  with  the 
public.  Equity  will  secure  to  her  that  portion  of  the  award  which 
represents  her  inchoate  dower.  ...  In  what  portion  of  the 
award  is  the  wife  entitled  to  inchoate  dower?  The  entire  amount 
of  damages  awarded  was  the  sum  of  $15,000.  The  benefits  were 
$1,500.  The  benefits  were  properly  deducted,  leaving  the  balance 
of  $13,500.  Of  this  sum,  it  is  claimed  that  only  $4,800  were  for 
the  value  of  land  taken,  the  remaining  portion  being  for  damages 
to  the  adjacent  land  of  the  husband.  It  is  claimed  that  the  wife 
has  no  interest  in  the  damages.  It  is  true,  generally,  that  the 
wife  has  no  interest  in  damages  resulting  from  injury  to  land.  I 
think,  however,  in  this  instance,  that  the  computation  of  the  Vice- 
Chancellor  upon  the  entire  amount  of  $13,500  was  correct.  It 
represented  the  depreciation  of  the  entire  tract.  Although  she 
has  still  her  right  of  dower  in  the  remaining  portion,  yet  by  the 
sale  under  the  Wheeler  and  Green  judgment,  before  any  im- 
provements were  made,  her  right  is  limited  to  recover  a  third  of 
the  land  at  the  time  of  sale.  Vandorn  v.  Vandorn,  Penn.  513. 
She  gets,  therefore,  what  she  would  have  recovered  had  the  land 
not  been  taken." 

III.      EQUITABLE   ESTATES 

260.  A  zvidozu  is  entitled  to  have  the  specific  performance  of  a 
contract  of  conveyance  to  her  late  husband,  and,  then, 
claim  her  dower  in  the  lands  conveyed. 

Case:  Young  v.  Young,  45  N.  J.  Eq.  35  (Chan.  1889).— "By 
the  seventh  ground  [of  demurrer]  it  is  objected  that  the  com- 
plainant, Huldah,  cannot  have  a  right  of  dower  in  the  farm  be- 
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cause  Jacob  [her  husband]  was  not  seized  of  a  legal  estate  of  in- 
heritance in  it.  [Only  the  right  to  have  specific  performance 
of  a  contract  to  convey  tg  him].  The  doctrine  of  specific  per- 
formance of  contracts  for  the  sale  and  conveyance  of  lands, 
mainly  depends  upon  the  principle  that  the  contract  transmits  an 
actual  equitable  estate,  and  impresses  a  trust  upon  the  legal  estate 
for  the  benefit  of  the  vendee.  2  Pom.  Eq.  Jur.  404 ;  Haughwout 
V.  Murphy,  7  C.  E.  Gr.  531,  546.  The  statute  of  this  State  (Rev. 
p.  321,  sec.  i)  gives  a  right  of  dower  in  such  a  case.  In  Gushing 
V.  Blake,  3  Stew.  Eq.  689,  695  [Err.  and  App.  1879]  Mr.  Justice 
Depue  says :  'A  notable  exception  to  the  identity  of  equitable  and 
legal  estates  formerly  existed,  in  that  a  widow  was  not  dowable 
in  a  trust  estate.  The  grounds  on  which  this  exception  rested 
are  explained  by  Lord  Redesdale  in  D'Arcy  v.  Blake,  2  Sch.  and 
Lef.  387.  This  anomaly  was  removed  in  this  State  by  the  stat- 
ute of  1799  (Pat.  343),  .  .  .  and  both  in  England  and  in 
this  State  a  widow  is  now  entitled  to  dower  in  an  equitable  es- 
tate of  her  husband  the  same  as  in  his  legal  estates.'  2  Sugd. 
Vend.  (8  Am.  Ed.)  65.  I  conclude,  then,  that  the  complainant, 
Huldah,  has  a  right  of  dower  in  the  farm." 

IV.     equity  of  redemption 
261.     A  widow  is  entitled  to  dozuer  in  an  equity  of  redemption. 

Gase:  Thompson  v.  Boyd,  22  N.  J.  L.  548  (Err.  and  App. 
1849). — "Since  the  case  of  Montgomery  v.  Bruere  [i  South,  300, 
Sup.  Gt.  1818;  affirmed  2  South,  1019,  Err.  and  App.  1820],  it 
has  been  considered  as  settled  law  in  this  State,  that  a  widow  is 
dowable  of  an  equity  of  redemption,  the  mortgagor  being  consid- 
ered as  the  legal  owner,  except  as  against  the  mortgagee,  and 
those  claiming  under  him,  and  the  mere  assignee  of  the  husband 
by  conveyance  after  marriage  is  concluded  from  denying  this 
seizin.  But  it  is  otherwise  in  regard  to  the  mortgagee.  As  against 
him,  or  those  claiming  under  him,  the  law  is  equally  well  settled 
that  the  mortgagor  is  not  so  seized  as  that  the  widow,  where  the 
mortgage  was  before  coverture,  can  claim  dower.  ...  As 
against  the  mortgagee  there  is  no  seizin.  .  .  .  He  who 
claims  under  the  husband  by  conveyance  during  coverture  will 
hold  subject  to  the  wife's  dower."  [S.  G.,  21  N.  J.  L.  61 :  "It  is 
difficult  to  ascertain  the  ground  upon  which  that  case  [Montgom- 
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ery  v.  Bruere]  was  decided,  as  no  written  opinions  were  at  that 
time  furnished  by  the  court ;  but  it  has  always  been  understood 
that  the  opinion  dehvered  by  Justice  Southard  in  that  case  when 
before  the  Supreme  Court  prevailed  upon  the  writ  of  error 
found  in  4  N.  J.  L.  (i  South.)  314,  etc.  Mr.  Justice  Southard's 
cogently  supported  reasons  were:  i.  Mortgagor  has  the  legal 
seizin.  2.  The  mortgagee  is  seized  to  the  mortgagor's  use ;  thus 
fulfilling  demand  of  Dower  act,  sec.  i.  That  no  written  opinions 
were  then  furnished — see  5  N.  J.  L.  (2  South.)  Appendix,  p. 
1005"]. 

V.       ESTATES    TAIL 

262.  A  zvidozv  of  the  life  tenant,  in  an  estate  tail,  is  entitled  to 
dower  therein.  And  if  said  estate  is  sold  under  the  pro- 
vision of  the  act  entitled  'An  act  to  authorise  the  sale  of 
lands  limited  over  to  infants  or  in  contingency  in  cases 
where  such  sale  would  he  beneHcial'  [Com.  St.,  p.  4688, 
sec.  42],  the  fund  raised  thereby  is  substituted  for  the 
land,  and  the  widow  is  entitled  to  an  equivalent  interest  in 
said  fund. 

Case:  Dowe's  Case,  68  N.  J.  Eq.  11  (Chan.  1904). — "On  ap- 
plication for  moneys  in  court  derived  from  the  sale  of  lands  un- 
der the  provisions  of  an  act  entitled  'An  act  to  authorize  the  sale 
of  lands  limited  over  to  infants  or  in  contingency  in  cases  when 
such  sale  would  be  beneficial,'  approved  March  20th,  1857. 
.  .  .  The  scheme  of  the  act,  as  will  be  more  fully  stated  here- 
after, is  to  substitute  for  the  lands  directed  to  be  sold  the  fund 
arising  from  the  proceeds  of  the  sale,  in  which  fund  every  person 
who  had  an  interest  in  the  lands  has  an  equivalent  interest. 
.  .  .  The  only  remaining  exception  is  that  directed  to  the  find- 
ing of  the  master  to  the  effect  that  Sarah  M.  Cadmus,  the  widow 
of  Jasper  Cadmus,  was  entitled  to  a  dower  right  in  the  lands  and 
is  entitled  to  such  right  in  the  fund,  and  to  this  report  that  one- 
third  of  the  fund  should  be  retained  in  this  court  and  the  in- 
come thereof  paid  to  her  during  her  life.  Assuming  that  the  es- 
tate devised  to  Jasper  has  been  treated,  and  rightly  treated,  in 
this  court,  as  an  estate  tail,  subject  to  the  provisions  of  the  elev- 
enth section  of  the  Descent  act,  it  follows  that  the  widow  of  the 
life  tenant  was  entitled  to  dower  therein,  because  that  section 
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expressly  gives  it  to  her,  and  the  report  must  be  confirmed  un- 
less some  of  the  contentions  of  the  exceptants  are  good.  It  is 
first  contended  that  ...  by  reason  of  the  sale,  that  was 
made  by  order  of  the  court,  Jasper  did  not  die  seized  of  the  lands 
.  .  .  and  it  is  hardly  necessary  to  point  out  that  the  proviso 
of  sec.  II  giving  a  right  of  dower  does  not  require  that  the  life 
tenant  should  die  seized  of  the  property,  but  only  that  the  dower 
granted  should  be  such  as  a  widow  would  have  if  the  husband 
died  seized  in  fee  simple." 

Case:  Cadmus's  Case,  68  N.  J.  Eq.  i8  (Chan.  1904).  [Virtually 
a  continuance  of  Dowe's  case,  supra]. — "The  previous  report 
was  that  said  widow  was  entitled  to  have  one-third  of  the  fund 
retained  undisturbed  and  invested,  and  to  take  the  interest  there- 
on during  her  life.  .  .  .  It  is  settled  in  this  case  that  the 
lands  by  the  sale  of  which  this  fund  has  arisen  were  affected 
by  sec.  11  of  the  Descent  act.  .  .  .  That  section  of  the  stat- 
ute provides  to  whom  such  lands  should  go  at  the  death  of  the 
life  tenant,  and  expressly  declares  that  the  widow  of  the  life 
tenant  should  have  dower  therein  as  if  he  had  died  seized  thereof. 
When  the  lands  affected  by  this  statute  were  sold  under  legislative 
authority,  all  estates  and  interests  in  the  lands  were  transferred 
to  the  fund  raised  by  the  sale.  The  question  is,  therefore, 
whether  by  the  provisions  of  the  eleventh  section  above  referred 
to  the  wife  of  Jasper  (the  tenant  for  life),  who  survived  him, 
became  entitled  to  dower.  In  my  judgment,  the  terms  of  the  sec- 
tion are  applicable  to  the  surviving  wife  of  the  tenant  for  life. 
Dowser  is  to  be  allowed  as  if  the  tenant  for  life  had  died  seized. 
If  he  had  died  seized,  his  widow  would  have  dower  in  these  lands. 

.  .  Since  the  widow  would  be  entitled  to  dower  in  the  lands 
if  they  had  not  been  sold,  she  is  entitled  to  dower  in  the  fund 
raised  by  their  sale."  [Proviso  in  sec.  11  of  the  Descent  act: 
"Provided  that  the  widow  of  any  such  grantee  or  devisee  of  such 
estate  [in  fee  tail],  shall  have  her  dower  in  the  premises  in  like 
manner  as  if  the  said  grantee  of  devisee  had  died  seized  thereof 
in  fee  simple,"  Com.  St.,  p.  1921,  sec.  11]. 

Case:  Kennedy  v.  Kennedy,  29  N.  J.  L.  188  (Sup.  Ct.  1861). 
— "Demandant's  husband  took  either  an  estate  in  fee  tail  or  in 
fee  simple,  either  of  which  at  common  law,  both  being  estates  of 
inheritance,  entitles  the  widow  to  dower  if  her  issue  might  inherit 
the  estate." 
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vi.     fixtures 
26s-     A  zvidozu  is  entitled  to  dower  in  fixtures. 

Case:  In  re  Isabelle  C.  Wilson,  26  N.  J.  L.  J.  330  (Orp.  Ct. 
1903). — "The  widow  claims  that  not  only  the  buildings,  but  the 
entire  manufacturing  equipment,  are  real  estate  and  fixtures,  and 
that  she  is  entitled  to  dower  in  the  entire  proceeds  of  the  sale 
thereof.  ...  In  this  State  (G.  S.,  p.  1275,  sec.  i)  the 
widow  is  endowed  only  in  the  lands,  tenements  and  other  real 
estate  whereof  her  husband  or  any  other  to  his  use  was  seized  of 
an  estate  of  inheritance.  It  is  conceded  that  the  widow's  right 
to  dower  in  the  lands  and  buildings  extends  to  the  engines,  boil- 
ers, dynamos  and  elevators,  and  the  shafting,  gearing  and  ma- 
chinery used  in  the  creation  and  transmission  of  light  and  power, 
these  articles  being  all  confessedly  fixtures.  The  controversy 
pertains  to  the  remaining  pieces  of  machinery,  tools,  appliances, 
fittings  and  mill  supplies  contained  in  such  buildings.  All  these 
articles  at  one  time  admittedly  were  personal  chattels,  and  if  their 
character  has  not  been  transmuted  into  fixtures  the  widow  has  no 
dower  interest  therein."  [Applying  Feder  v.  Van  Winkle,  53  N. 
J.  Eq.  370,  Err.  and  App.,  defining  fixtures] . 

VII.       JOINT  TENANCIES 

264.     Only  the  zvife  of  the  survivor  has  right  of  dower  in  joint 
tenancies. 

Case:  Babbitt  v.  Day,  41  N.  J.  Eq.  392  (Chan.  1886).— "This 
is  a  suit  for  specific  performance  of  a  contract  for  sale  of  real 
estate  by  the  complainants  to  the  defendant.  The  objection  made 
to  the  title  is  that  the  wives  of  the  complainants'  grantors,  who 
held  the  title  as  joint  tenants  in  fee,  did  not  join  in  the  convey- 
ance to  the  complainants,  and  it  is  urged  that  the  wives,  who  are 
living,  may  have  a  right  of  dower  in  the  property.  By  the  com- 
mon law,  no  title  of  dower  attaches  where  the  husband  is  seized 
of  the  land  jointly  with  another  or  others.  This  is  owing  to  the 
nature  of  the  estate  of  joint  tenants.  The  possibility,  so  long  as 
the  joint  ownership  subsists,  that  the  estate  of  each  tenant  may 
be  wholly  defeated  by  his  dying  in  the  lifetime  of  the  other  or 
others,  prevents  the  attaching  of  the  right  of  dower  in  the  wives 
of  any  of  the  tenants,  except  the  survivor.  The  estate  which  the 
23 
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husband  must  have  to  entitle  his  wife  to  dower  is  one  in  severalty 
or  in  common.  The  unity  of  interest  in  joint  tenancies  (each 
tenant  is  seized  per  my  ct  per  tout)  prevents  the  admission  of  a 
right  of  dower  or  curtsey,  except  as  to  the  estate  of  the  sur- 
vivor. On  the  decease  of  one  joint  tenant  the  survivor  holds 
the  whole  property  under  and  by  virtue  of  the  original  grant,  and 
holds  no  part  of  it  in  anywise  under  the  decedent.  2  Cruise's 
Dig.  444.  We  have  not,  in  this  State,  changed  the  law  in  respect 
to  dower  in  such  estates  either  by  statute  or  legal  adjudication. 
The  statute,  it  is  true,  provides  that  the  wife  shall  have  dower  in 
all  the  real  estate  of  which  her  husband,  or  any  other  to  his  use, 
was  seized  of  an  estate  of  inheritance  at  any  time  during  the  cov- 
erture, to  which  she  shall  not  have  relinquished  her  right  of 
dower  by  deed  duly  executed  and  acknowledged  (Rev.  p.  320), 
and  an  estate  in  joint  tenancy  is,  in  terms,  an  estate  of  inherit- 
ance, but  the  right  of  survivorship  in  such  estates  has  not  been 
abolished.  Such  estates  are  recognized  by  statute  (Rev.  p.  167, 
sec.  78),  and  they  retain  their  common  law  characteristics.  By 
the  term  'estate  of  inheritance'  in  the  statute  is  meant  an  estate 
of  inheritance  in  severalty  or  in  common.  Estates  in  joint  ten- 
ancy are  not  included." 

VIII.       PARTNERSHIP  PROPERTY 

265.  The  widow  of  a  deceased  partner  is  entitled  to  dozver  in 
his  share  of  any  real  estate  of  the  Urm,  subject  to  partner- 
ship debts  and  all  the  equitable  claims  of  the  partners  inter 
sese. 

Case:  Campbell  v.  Campbell,  30  N.  J.  Eq.  417  (Chan.  1879). — 
"The  real  estate  of  a  partnership,  purchased  with  partnership 
funds,  or  for  the  use  of  the  firm,  is  subjected  to  the  doctrine  of 
equitable  conversion,  so  far  as  necessary  for  the  purposes  of  the 
partnership,  but  otherwise  it  retains  its  legal  character  and  in- 
cidents. It  is,  in  equity,  chargeable  with  the  debts  of  the  copart- 
nership and  any  balance  which  may  be  due  from  one  copartner 
to  another,  on  the  winding  up  of  the  affairs  of  the  firm,  and  as  be- 
tween the  heirs  at  law  and  the  personal  representatives  of  a  de- 
ceased partner,  his  share  of  the  surplus  of  that  real  estate  re- 
maining, after  paying  the  debts  and  adjusting  all  the  equitable 
claims  of  the  different  members  of  the  firm  as  between  them- 
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selves,  is  to  be  considered  and  treated  as  real  estate.  The  widow 
of  such  deceased  partner  will  be  entitled  to  dower  in  his  share  of 
any  real  estate  of  the  firm  not  required  for  the  payment  of  such 
debts  and  the  adjusting  of  such  equitable  claims.  Uhler  v.  Sem- 
ple,  5  C.  E.  Gr.  228 ;  Buchan  v.  Sumner,  2  Barb.  Ch.  165 ;  Shear- 
er V.  Shearer,  108  Mass.  107:  i  Washb.  on  R.  P.  (4th  ed.)  669; 
I  Scribner  on  Dower,  536;  Foster's  Appea>,  74  Pa.  St.,  391." 

IX.       REMAINDER 

266.  A  widow  is  entitled  to  dozvcr  in  land,  in  zvhich  her  hus- 
band was,  during  all  her  coverture,  seised  of  a  remainder 
in  fee,  zvhich  is  an  estate  of  inheritance.  "Fee"  and  "in- 
heritance" defined.       ^-f-  ^-^J  U  ^y-^/-  ■    ^  ^^- '■^'-  -'  // ^  ^  7^  / 

Case:  Cummings  v.  Cummings,  76  N.  J.  Eq.  570  (Chan. 
1909). — "The  question  is,  Was  Christopher  Cummings  seized  of 
an  estate  of  inheritance  in  the  lands  mentioned  during  the  life- 
time of  his  mother,  notwithstanding  the  quitclaim  deed  to  her  in 
which  he  joined?  Upon  the  death  of  his  father  [intestate]  he  be- 
came seized  of  an  equal  undivided  one-fourth  interest  and  estate 
of  inheritance  in  fee  in  the  premises,  and  it  must  now  be  decided 
whether  he  divested  himself  of  that  inheritance  by  executing  the 
quitclaim  deed.  If  so,  that  estate  was  outstanding  in  his  mother 
at  and  during  the  time  of  his  marriage  and  at  the  time  of  his 
death.  The  deed  bargains,  sells,  remises,  releases  and  quitclaims 
the  lands  to  the  grantee,  the  mother,  during  the  term  of  her 
natural  life  only.  The  habendum  is  as  above  set  out.  There  are  no 
words  of  inheritance  in  the  deed.  Notwithstanding  Qiristopher's 
execution  of  the  quitclaim  deed,  I  think  he  was  at  all  times  after 
the  death  of  his  father  until  his  own  death  seized  of  a  remainder 
in  fee,  which  is  an  estate  of  inheritance,  in  the  lands,  and,  conse- 
quently, was  so  seized  when  he  married  the  defendant,  Mary 
Cummings,  after  the  execution  of  that  deed.  The  life  estate 
which  passed  to  the  grantee  in  the  quitclaim  deed  did  not  con- 
vey a  fee  for  want  of  words  of  inheritance.  Consequently,  the 
fee  and  the  inheritance  remained  in  the  grantors.  See  Kearney 
V.  Macomb,  16  N.  J.  Eq.  189;  Trusdell  v.  Lehman,  47  N.  J.  Eq. 
218;  Melick  V.  Pidcock,  44  N.  J.  Eq.  525;  Chancellor  v.  Bell,  45 
N.  J.  Eq.  538.  A  deed  to  one  for  life  does  not  grant  an  estate  in 
fee.    Adams  v.  Ross,  30  N.  J.  L.  505.     'Fee'  originally  signified 
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the  right  of  the  tenant  to  the  use  of  the  land  held  of  a  superior, 
but  this  meaning  passed  into  the  modern  signification  of  an  estate 
of  inheritance.  2  Bl.  Comm.  106.  'Inheritance'  is  defined  to  be  a 
perpetuity  in  lands  to  a  man  and  his  heirs,  and  the  property 
which  is  inherited  is  called  the  inheritance.  Bouv.  Diet.  (Rawle's 
Revision)  1037.  All  freehold  estates  are  estates  of  inheritance, 
except  estates  for  life.  Bouv.  Diet.  (Rawle's  Revision)  693.  An 
estate  for  life  created  by  deed  is  not  an  estate  of  inheritance.  11 
Am.  &  Eng.  Encycl.  L.  (2d  ed.)  377.  The  estate  which  the 
widow  acquired  by  the  conveyance  from  the  heirs  was  an  estate 
for  life,  and  was  less  than  an  estate  of  inheritance.  In  my  opin- 
ion, Christopher  Cummings  was  seized  in  fee  of  an  estate  of  in- 
heritance at  all  times  during  the  coverture,  and  I  will  advise  that 
his  widow  is  entitled  to  dower  in  that  estate." 

X.     resultant  trust 

26"/.     A  widozv  is  entitled  to  dower  in  property  in  which  her  hus- 
band had  a  resultant  trust. 

Case:  Mershon  v.  Duer,  40  N.  J.  Eq.  335  (Err.  and  App. 
1885). — "I  think  we  have  in  these  undisputed  facts  all  the  ele- 
ments of  a  resulting  trust.  At  the  same  time  and  in  the  same 
transaction  it  was  agreed  that  Rose  should  take  the  title  in  his 
name,  and  should  raise  the  consideration-money  by  a  loan  on  the 
property,  which  Duer  [the  husband]  was  to  pay,  and  which  he 
did  pay.  He  paid  for  all  repairs  and  for  all  taxes  and  for  im- 
provements upon  the  property.  He  rented  portions  of  it  and 
collected  the  rents.  He  accounted  to  no  one,  nor  did  any  one 
ever  call  him  to  an  account  or  claim  the  right  to  do  so.  [Citing 
five  N.  J.  cases] ....  I  think  the  complainant  is  entitled  to 
dower  in  the  lands  described  in  the  bill,  and  will  so  advise."  [Per 
Cur.  :  "Unanimously  affirmed  for  reasons  given  by  the  Vice- 
Chancellor"]. 

XI.     appurtenant 

268.     And  in  whatever  is  appurtained  to  the  land,  vis.:  mines, 
sand  pits,  clay  pits,  etc. 

Case:  Rockwell  v.  Morgan,  13  N.  J.  Eq.  389  (Chan.  1861). — 
"The  complainant  is  entitled  to  dower  in  the  whole  real  estate 
of  the  husband,  and  to  an  account  of  the  rents  and  profits.    The 
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widow  is  entitled  to  dower  in  the  clay  banks,  as  well  as  in  any 
other  part  of  the  inheritance.  Dower  is  assignable  in  mines, 
quarries,  and  in  whatever  is  part  of  or  appurtenant  to  the  land 
of  which  a  woman  hath  dower,  and  that  whether  it  be  assign- 
able by  metes  and  bounds  or  not.  Stoughton  v.  Leigh,  i  Taunt. 
402;  9  Viner's  Ab.  212,  't)ower,'  D. ;  Park  on  Dower  115.  The 
only  question  that  can  arise,  will  be  in  regard  to  the  mode  of  as- 
signment, whether  by  metes  and  bounds  or  by  a  share  of  the 
profits.  That  course  should  be  adopted  which  will  be  most  favor- 
able to  the  widow,  and  which  will  most  effectually  secure  the  en- 
joyment of  her  right." 

Case:  Ex'rs  of  Reed  v.  Reed,  16  N.  J.  Eq.  249  (Chan.  1863). 
—"The  tenant  for  life  is  entitled  to  work  a  mine,  quarry,  clay 
pit,  or  sand  pit,  which  has  been  opened  and  used  by  the  former 
owner.  The  working  of  the  mine  or  quarry  is  a  mode  of  enjoy- 
ment of  the  land  to  which  the  tenant  for  life  is  entitled.  It  is  well 
settled,  in  regard  to  tenancies  in  dower,  that  the  widow  is  entitled 
to  dower  in  such  mines  and  quarries  as  were  actually  opened 
and  used  during  the  lifetime  of  her  husband."  [Rockwell  v.  Mor- 
gan, supra,  quoted;  no  other  N.  J.  case]. 

Case:  Brown  v.  Richards,  17  N.  J.  Eq.  38,  39  (Chan.  1864).^ 
"I  understand  the  law  to  be  settled  in  this  State,  that  a  widow  is 
entitled  to  dower  in  wild  or  unimproved  lands.  It  was  so  held 
by  the  Chancellor  (Williamson)  in  the  unreported  case  of 
Doughty  V.  Doughty,  at  February  term,  1856.  By  the  terms  of 
the  statute,  she  is  entitled  to  dower  in  all  the  real  estate  whereof 
the  husband  was  seized  of  an  estate  of  inheritance  at  any  time 
during  coverture.  She  is  entitled  to  dower  in  an  equity  of  re- 
demption. If  the  land  be  sold  under  the  mortgage,  the  value  of 
the  dower  in  woodland  is  ascerta.ined  by  the  same  rule  which  is 
applicable  to  any  other  case.  One-third  of  the  net  proceeds  of 
sale,  after  satisfying  the  mortgage  debt,  would  be  invested  for 
the  benefit  of  the  widow,  or  she  would  receive  a  gross  sum  of 
equal  value,  calculated  upon  the  principle  of  life  annuities." 

268a.     Also  in  zvild  lands. 

(See  Brown  v.  Richards,  supra). 
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xii.     trust  estates 

26p.  The  widoiv  is  entitled  to  doivcr  zvhcrcver  the  husband  is 
entitled  to  the  legal  estate  and  actual  possession  and  seisin 
of  the  land  itself.  She  has  her  dower  right,  even  when 
the  conveyance  in  trust  is  executed  by  the  husband  and 
wife  for  the  expressed  purpose  of  freeing  the  land  from 
said  right,  until  a  conveyance  is  made  by  the  trustee  to  a 
third  party,  in  the  lifetime  of  the  husband  and  in  pursu- 
ance of  the  trust.    "Or  any  other  to  his  use"  defined. 

Statute:  Sec.  i,  Com.  St.,  Dower.     (See  sec.  253,  supra). 

Case:  Yeo  v.  Mercereau,  18  N.  J.  L.  388,  392-394  (Sup.  Ct. 
1842). — "Two  leading  questions  were  made  by  counsel  on  the  ar- 
gument, viz.:  I.  Whether  under  our  statute  relative  to  dower. 
a  widow  is  entitled  to  and  can  recover  dower,  at  law,  of  lands  held 
by  another,  in  trust,  for  her  husband  and  his  heirs.  ...  In 
the  first  place,  if  at  the  time  of  passing  the  statute,  there  was,  or 
is  now,  any  doubt  who  is  seized  of  the  legal  estate,  the  mort- 
gagor or  mortgagee,  so  as  to  render  the  widow's  right  to  dower 
in  mortgaged  premises  at  all  questionable,  this  statute  settles  and 
puts  an  end  to  that  question.  For  if  the  seizin  is  in  the  mort- 
gagee, he  is  clearly  seized  to  the  use  of  the  mortgagor ;  for  the 
rents  and  profits  go  to  his  benefit,  by  extinguishing  the  debt ;  and 
when  that  is  satisfied,  the  seizin  and  possession  reverts  to  him. 
These  words  in  the  statute  would,  therefore,  settle  the  widow's 
right  to  dower  in  such  a  case,  if  any  doubt  on  that  point  re- 
mained. Again,  in  general  terms,  why  may  not  these  words  have 
been  inserted  for  the  express  purpose  of  giving  the  widow  dower 
of  the  lands,  in  all  cases  where' any  person  is  so  seized  to  the  use 
of  the  husband,  as  in  equity  would  entitle  him  to  the  legal  estate 
and  the  actual  possession  and  seizin  of  the  land  itself ;  in  other 
words,  wherever  the  husband  is  the  true  and  real  owner  in  equity 
of  the  land  itself.  Such  cases  may  exist.  For  instance,  upon  a 
covenant  to  stand  seized  to  the  use  of  the  husband,  and  to  convey, 
etc.,  upon  request.  Or  again,  suppose  the  husband  makes  a  pur- 
chase and  pays  the  money,  but  dies  before  he  gets  a  conveyance ; 
or  suppose  another  person  buys  land  with  the  husband's  money 
and  for  him,  but  takes  a  deed  to  himself  in  fee:  in  either  case  the 
husband  is  the  true  owner  of  the  land.     The  vendor  in  the  first 
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case,  and  the  agent  or  purchaser  in  the  other,  stands  seized  to  the 
use  of  the  husband ;  and  in  equity  he  is  entitled  to  a  conveyance 
in  fee.  If  before  such  conveyance  is  made,  or  pending  a  bill  to 
obtain  one,  the  husband  should  die,  why  should  not  his  widow 
have  dower  of  such  lands?  I  see  no  reason  why  she  should  not; 
and  in  my  opinion  the  words,  'or  any  other  to  his  use,'  were  in- 
serted to  reach  just  such  cases,  and  all  others,  if  any  exist,  in 
which  another  is  seized  of  lands  during  coverture,  to  the  use  of 
the  husband  under  such  circumstances  as  in  equity  entitles  the 
husband,  or  his  heirs,  to  a  conveyance  of  a  legal  estate  and  the 
actual  seizin  and  possession  of  the  land.  This  satisfies  the  words 
of  the  statute,  and  I  cannot  carry  them  so  far  as  to  give  the 
widow  dower  at  law  of  a  purely  equitable  estate  out  of  land,  of 
which  lands  her  husband  never  had,  and  never  could  have,  seizin 
in  law  or  in  deed.  If  such  had  been  the  design  of  the  legislature, 
I  think  they  would  have  used  more  appropriate  words ;  and 
would  at  least  have  placed  the  husband's  curtesy  on  the  same 
footing;  and  given  him  the  possession  of  the  land  itself,  instead 
of  leaving  him  to  the  mere  equitable  remedy  and  estate.  Who, 
then,  was  the  real  owner  of  the  land  in  question?  ...  So 
in  this  case,  Parcell  was  the  naked  depository  of  the  title  for 
Yeo,  and  bound  by  his  covenant  to  convey  it  to  him  upon  request. 
He  was  seized  during  the  coverture,  to  the  use  of  Yeo,  of  land, 
which  Yeo  had  a  right  to  the  title  and  possession  of  as  owner  in 
fee.  It  is.  then,  a  case  within  the  very  words  of  the  statute,  and 
in  my  opinion  just  such  a  case  as  the  statute  was  intended  to 
provide  for." 

Case:  Radley  v.  Radley.  70  N.  J.  Eq.  248  (Chan.  1905). — 
[Syllabus]  :  "Where  a  woman  and  her  husband  executed  a  deed 
for  certain  of  his  property  to  a  trustee,  the  deed  reciting  that  it 
was  for  the  purpose  of  placing  the  title  in  the  trustee  and  his 
heirs  free  from  the  wife's  dower  or  right  of  dower  which  she 
thereby  released,  the  trustee  to  hold  the  property  for  the  sole 
benefit  of  the  husband  and  his  heirs,  to  whom  he  should  convey 
on  written  demand,  the  deed  created  merely  a  passive  and  not 
an  active  trust  and  of  itself  raised  an  equitable  estate  in  fee  in  the 
husband,  as  to  which  the  deed  was  not  efifective  as  a  release  of 
the  wife's  dower  conferred  by  the  Dower  act.  2  Gen.  Stat.,  p. 
1271^,  sec.  I.  Construed  in  Yeo  v.  Mercereau,  18  X.  J.  L.  387 
(1842)." 
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[At  pp.  250,  251]  :  "It  was  not  thought  or  decided  by  the  ma- 
jority of  the  court  (Chief  Justice  Hornblower  and  Justices  White 
and  Ehner  concurring)  that  dower  in  all  trust  estates  was  created 
(at  p.  391,  etc.),  although  Justice  Nevius  (at  p.  402)  thought  it 
applied  to  estates  held  in  trust,  and  this  general  scope  seems  to 
have  been  given  to  the  statute  by  Mr.  Justice  Depue,  in  Gushing 
V.  Blake,  30  N.  J.  Eq.  689,  695  (Court  of  Errors  and  Appeals, 
1879)."  [Obiter.  The  decisions  do  not  seem  to  go  so  far  as  to 
give  a  wife  right  of  dower  in  an  active  trust]. 

Case:  Goodheart  v.  Goodheart,  63  N.  J.  Eq.  747  (Chan.  1902). 
— [Recital  of  facts]  :  "In  this  situation  of  affairs  the  par- 
ties came  together,  each  being  represented  by  counsel,  and  the 
result  was  that  the  husband  paid  the  wife  $2,000,  and  two  trust 
deeds  of  bargain  and  sale,  without  covenants,  were  executed  by 
both  parties,  in  precisely  the  same  form,  one  conveying  all  the 
lands  of  the  wife  to  a  trustee  for  her  benefit,  and  the  other 
conveying  all  the  lands  of  the  husband,  except  the  single  tract 
in  which  the  dower  right  is  admitted,  to  a  trustee  for  his 
benefit.  The  deed  conveying  the  husband's  land  .  .  .  [reads 
in  habendum] ,  'and  at  any  time  during  the  life  of  the  said 
James  Goodheart  to  convey  said  property  in  fee-simple  to  any 
person  or  persons  whom  he  might  request  in  writing  under  his 
hand,  or  to  convey  or  reconvey  said  property  and  any  and  all 
parts  thereof  in  fee-simple  to  said  James  Goodheart  from  time 
to  time,  when  requested  in  writing  under  the  hand  of  the  said 
James  Goodheart,  and  in  default  of  such  request  during  his 
lifetime  to  convey  the  same  in  fee-simple  or  otherwise  to  such 
person  or  persons,  as  he  shall  direct  by  will,  and  in  default  of 
both  to  his  lawful  heirs.'  ,  .  .  During  the  lifetime  of  James 
Goodheart  his  trustee,  Anna  M.  Goodheart,  at  his  written  re- 
quest, pursuant  to  her  trust,  conveyed  a  part  of  the  lands  which 
she  held  in  trust  to  the  defendant  Margaret  M.  Goodheart. 
The  remainder  of  the  trust  estate  was  not  at  any  time  con- 
veyed by  the  trustee  in  the  lifetime  of  James  Goodheart,  nor 
does  it  appear  that  since  his  decease  any  conveyance  has  been 
made  or  attempted.".  [By  the  Court]  :  "The  important  ques- 
tions to  be  determined  in  this  case  are — first,  whether,  after 
the  conveyance  from  James  Goodheart  and  wife  to  the  trustee, 
Anna    M.    Goodheart,    an    equitable    estate    of    inheritance    was 
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vested  in  James  Goodheart,  to  which  dower  would  attach,  and 
second,  whether  the  inchoate  right  of  dower  was  Hable  to  be 
defeated  by  a  conveyance  from  the  trustee  to  a  third  party, 
made  in  the  Hfetime  of  James  Goodheart,  in  pursuance  of  the 
trust.  That  the  complainant  barred  her  dower  right  in  the 
legal  estate  which  her  husband  had  prior  to  his  conveyance 
to  the  trustee  is  not  denied.  .  .  .  The  whole  controversy 
in  this  case  depends  solely  upon  the  character  of  the  estate 
which  was  vested  in  James  Goodheart,  upon  the  conveyance 
from  him  and  his  wife  to  his  trustee,  Anna  M.  Goodheart. 
.  .  .  It  is  not  claimed  that  dower  was  even  mentioned  be- 
tween the  parties.  Each  party  had  a  right  to  his  own  views  of 
the  legal  effect  upon  dower  and  curtesy  of  either  or  both  of 
these  instruments.  .  .  .  The  question  whether  these 
trust  deeds  created  an  equitable  estate  of  inheritance,  so  as  to 
have  the  incidents  of  dower  and  curtesy,  seems  to  be  absolutely 
settled  by  the  Court  of  Errors  and  Appeals,  in  the  case  of  Gush- 
ing V.  Blake,  3  Stew.  689  (1879).  I  am  unable  to  distingitish 
the  trust  estate  dealt  with  in  that  case  from  the  trust  estate 
created  by  each  of  the  two  deeds  before  the  court  in  this  case. 
In  Gushing  v.  Blake,  the  conveyance  was  made  'in  trust  to 
and  for  the  sole  use  and  benefit'  of  the  beneficiary,  while  in  this 
case  the  conveyance  was  made  in  trust  that  the  grantee  should 
and  would  permit  the  beneficiary  to  possess  and  enjoy  the  lands 
and  receive  the  rents,  issues  and  profits  thereof.  All  the  other 
provisions  of  the  trust  in  regard  to  conveyances  in  the  lifetime 
of  the  beneficiary  and  after  his  death  are  substantially  the  same 
in  the  two  cases.  A  trust  that  the  beneficiary  shall  possess  and 
enjoy  lands  and  receive  the  rents,  issues  and  profits  thereof,  is 
■equivalent  to  a  trust  for  his  sole  use  and  benefit.  .  .  .  My 
conclusion  is  that  the  case  of  Gushing  v.  Blake  answers  our 
first  enquiry  in  favor  of  the  complainant — that,  upon  delivery 
of  the  trust  deed  to  Anna  M.  Goodheart,  an  equitable  estate 
of  inheritance  was  vested  in  the  husband,  and  an  inchoate  right 
of  dower  therein  was,  at  the  same  time,  vested  in  the  wife,  and 
that,  upon  the  death  of  the  husband,  this  equitable  estate  passed 
to  his  heirs  or  devisee,  subject  to  the  widow's  dower.  .  .  . 
But  in  regard  to  land  conveyed  by  the  trustee  during  the  life- 
time of  the  beneficiary,  at  his  request,  to  a  third  party,  strictly 
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in  accordance  with  the  terms  of  the  trust,  the  claim  of  the 
widow  is  a  very  different  matter.  The  effect  of  such  a  con- 
veyance is  to  defeat,  to  altogether  extinguish,  the  equitable  estate 
of  inheritance  to  which  the  inchoate  right  of  dower  was  at- 
tached, and  I  am  unable  to  see  any  reason  why  the  dower  right 
is  not,  at  the  same  time,  defeated  and  extinguished.  .  . 
In  all  cases  where  the  husband  makes  a  conveyance  to  a  trustee 
to  sell  and  the  wife  joins  in  the  deed,  so  as  to  bar  her  dower, 
the  only  dower  which  the  wife  can  have  is  in  any  equitable  estate 
of  inheritance  which  the  husband  may  then  hold.  A  conveyance 
by  the  trustee  in  execution  of  his  trust  puts  an  end  to  any  pos- 
sible equitable  estate  of  inheritance  in  the  husband,  and  conse- 
quently must  extinguish  the  dower.  I  know  of  no  reason  why 
both  dower  and  curtesy  should  not  be  barred  by  trust  deeds  of 
this  kind  after  the  trust  has  been  executed  by  a  conveyance  of 
the  property  to  an  outside  party.  So  far  as  the  interests  of  the 
wife  are  specially  protected  by  requiring  a  special  form  of 
acknowledgment,  this  requirement  has  been  met  when  she  ac- 
knowledged the  deed  to  the  trustee." 

[As  to  dower  in  lands  which  husband  himself  holds  as  a  mere 
trustee,  see  sec.  360,  infra]. 

What  Bars  Her  Dower 

2^0.  Her  own  proper  execution  and  acknowledgment,  and  the- 
due  certification  thereof,  of  the  conveyance  of  her  hus- 
band. 

Case:  Goodheart  v.  Goodheart,  63  N.  J.  Eq.  749  (Chan.  1902). 
— "The  wife  bars  her  dower,  not  by  any  words  of  release 
in  a  deed,  but  by  executing  and  acknowledging,  according  to  law,, 
the  conveyance  of  her  husband,  such  acknowledgment  being  duly 
certified  by  the  officer  taking  the  same.  Gen.  Stat.,  p.  854,  sec. 
9;  Gen.  St.,  p.  1275,  sec.  i  ;  Frey  v.  Boylan,  8  C.  E.  Gr.  90;  Boo- 
rum  V.  Tucker,  6  Dick.  Ch.  Rep.  135  ;  Den.  v.  Johnson,  3  Harr.. 
87,  97,"  .[Boorum  v.  Tucker,  supra,  affirmed  on  appeal,  52  N.  J. 
Eq.  587,  Err.  and  App.  1894]. 

Case:  Frey  v.  Boylan,  23  N.  J.  Eq.  91  (Chan.  1872).— "Be- 
sides, Mrs.  Walsh,  by  joining  in  the  deed  to  Boylan,  extinguished 
and  barred  her  right  to  dower.     She  can  never  claim  it,  nor  caix 
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any  one  in  her  name  or  as  assignee;  the  first  section  of  the  dower 
act,  and  the  fourth  section  of  the  act  respecting  conveyances, 
must  be  regarded  as  settHng  that  question.  No  one  can  claim,  as 
assignee,  a  right  that  is  barred  or  extinguished."  [Note  this  case, 
with  others,  in  Boorum  v.  Tucker,  51  N.  J.  Eq.  149:  "Now,  that 
seems  to  amount  to  a  statutory  canon  which  hmits  the  widow's 
right  of  dower  to  lands  in  which  she  has  not  executed  such  a  con- 
veyance as  there  described."  Dower  barred,  although  the  person 
who  claims  the  dower  is  not  in  privity  with  the  grantee  in  such 
deed,  Dowes'  case,  68  N.  J.  Eq.  16]. 

Case:  Sheppard  v.  Wardell,  i  N.  J.  L.  517  (Sup.  Ct.  1795). — 
"The  wife  is  not  barred  of  dower  by  joining  in  a  conveyance 
with  the  husband,  unless  she  also  acknowledged  the  deed  agree- 
ably to  the  form  prescribed  by  the  act  of  Assembly.  Allinson 
130;  see  Tuthill  et  ux.  v.  Townley,  ante  242."  [See  sees.  54,  62, 
63,  65  and  72,  supra]. 

211.  Her  adultery  or  consent  to  her  ravisher. 

Statute:  Com.  St.,  p.  2048,  sees.  14  and  15  (See  sec.  253, 
supra). 

212.  A  divorce  a  vinculo  matrimonii  bars  all  claim  of  dower. 

Case:  Pullen  v.  Pullen,  52  N.  J.  Eq.  10  (Chan.  1893). — "The 
vital  question  presented  and  argued  is  whether  the  divorce  a  znn- 
culo  matrimonii  bars  all  right  of  Catharine  A.  Pullen  in  the  lands. 
I  regard  it  as  now  settled  that,  in  absence  of  express  or  implied 
statutory  provision  to  the  contrary,  such  a  divorce,  for  the  fault 
of  either  party,  will  bar  dower.  The  reason  is  that  it  is  essential 
to  the  estate  that  marriage  shall  subsist  at  the  death  of  the  hus- 
band. A  woman  cannot  have  dower,  who  is  not  the  wife  of  the 
man  in  whose  lands  she  claims  it,  at  the  time  of  his  death.  Day 
V.  West  2  Edw.  Ch.  592.  In  Calame  v.  Calame,  9  C.  E.  Gr.  440, 
444,  Vice-Chancellor  Dodd  recognized  the  law  as  I  have  stated 
it.  It  is  true,  when  that  case  was  heard  upon  appeal  (10  C.  E. 
Gr.  548,  550)  the  Chief-Justice  (Beasley)  said:  Tt  is  not  neces- 
sary to  express  any  opinion  on  the  question  whether  a  decree  for 
divorce  a  znnculo  matrimonii  will  have  the  effect  in  this  State 
which  is  assumed  in  this  contention.  The  point  was  settled  the 
other  way  in  a  case  receiving  great  consideration  from  the  Court 
of  Appeals  in  New  York,  the  statute  of  that  State  being,  perhaps. 
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not  substantially  variant  from  our  own.  Wait  v.  Wait,  4  Comst. 
95.'  But,  I  find  that  Mr.  Justice  Gray,  of  the  United  States  Su- 
preme Court,  in  commenting  upon  the  case  of  Wait  v.  Wait,  in 
Barret  v.  FaiHng,  11 1  U.  S.  523,  states  that  the  ground  of  deci- 
sion in  that  case  was  a  provision  in  the  statute  of  the  State  of 
New  York,  that  'in  case  of  divorce,  dissolving  the  marriage  con- 
tract for  misconduct  of  the  wife,  she  shall  not  be  endowed,' 
which  implied  that  the  wife  should  retain  her  right  of  dower  in 
case  the  divorce  was  not  for  her  misconduct,  but  because  of  the 
misconduct  of  the  husband.  I  do  not  find  a  similar  statute  in  our 
State,  nor  any  statutory  language  which  will  justify  the  same  im- 
plication. I  apprehend  that  the  purpose  of  Chief-Justice  Beas- 
ley  was  not  to  pronounce  against  the  correctness  of  the  assump- 
tion, in  Calame  v.  Calame.  that  by  divorce  a  vinculo  matrimonii 
the  right  of  dower  is  lost,  but  to  call  attention  that  the  point  was 
not  to  be  assumed  without  full  consideration.  His  use  of  the 
word  'perhaps'  quite  clearly  demonstrates  that  he  did  not  pre- 
tend to  have  made  a  careful  examination  of  the  question.  In 
Barrett  v.  Failing,  the  question  was  studied  and  the  conclusion 
deliberately  drawn,  that  the  law  is  to  be  regarded  as  I  have  al- 
ready stated  it,  to  wit,  that  a  valid  divorce  from  the  bond  of 
matrimony,  for  the  fault  of  either  party,  bars  the  wife's  right 
of  dower,  unless  the  dower  right  be  expressly  or  impliedly  pre- 
served by  statute.  And  so,  in  American  Legion  of  Honor  v. 
Smith,  18  Stew.  Eq.  466,  469,  Vice-Chancellor  Van  Fleet  states 
it." 

What  Does  Not  Bar  Her  Dower 

2/^.     Her  failure  to  disclaim  under  the  will  does  not  bar  her 
doiver  in  other  lands  not  devised  by  her  husband's  will. 

Case:  Ostheimer  v.  Single,  y^i  N-  J-  Eq.  540  (Chan.  1907). 
—  [Facts:]  "Herman  Ostheimer  (the  husband  of  complainant), 
George  Walker  and  defendant  Gustav  Single  .  .  .  determined 
to  purchase  a  tract  of  land  'in  partnership,'  each  to  own  an  un- 
divided one-third  interest.  Neither  having  ready  money  Ost- 
heimer borrowed  the  necessary  money  by  executing  a  mortgage 
on  other  property  then  owned  by  him,  .  .  .  paid  for  the 
land  and  took  title  in  his  own  name,  stating  to  his  associates 
that  he  would  hold  the  title  for  them  as  to  the  undivided  two- 
thirds  of  the  land  purchased,  and  conveyed  to  them  one-third 
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when  they  should  thereafter  pay  their  respective  shares  of  the 
purchase  price.  .  .  .  No  written  agreement  or  memoran- 
dum was  executed  by  the  parties.  Some  weeks  after  title  was 
taken  by  Ostheimer  he  executed  an  instrument,  in  the  ordinary 
form  of  an  agreement  for  the  sale  of  land,  wherein  he  agreed  to 
convey  to  Walker  and  Single  each  one-third  of  the  land  so  held 
by  him  free  from  encumbrance  upon  payment  by  either  of  them 
of  one-third  of  the  purchase  price.  In  this  agreement  complain- 
ant— wife  of  Ostheimer — did  not  join.  .  .  .  Defendant 
Single  subsequently  paid  to  Ostheimer  his  one-third  of  the  pur- 
chase-money, but  for  some  reason  Ostheimer  refused  to  convey 
as  agreed,  and  a  bill  for  specific  performance  was  filed  by  Sin- 
gle, based  on  the  agreement  of  sale  above  referred  to,  and  a 
decree  procured  in  which  Ostheimer  was  directed  to  convey  to 
Single  an  undivided  one-third  of  the  land  free  from  encum- 
brance. This  deed  was  made  by  Ostheimer  pursuant  to  the  de- 
cree, except  that  the  wife  of  Ostheimer  (complainant)  did  not 
join  in  the  deed,  and  to  that  extent  the  conveyance  was  not  free 
from  encumbrance.  Subsequently  a  partition  of  the  land  was 
had  in  this  court,  and  the  one-third  shares  of  Ostheimer,  Walker 
and  Single,  respectively,  were  set  off  in  severalty.  Ostheimer 
is  now  deceased,  and  the  present  bill  is  filed  by  his  widow  to 
recover  her  dower  in  the  one-third  which  was  in  the  partition 
suit  set  off  to  defendant  Single."     .     .     . 

By  the  Court:  "It  is  further  urged  on  behalf  of  defendant 
that  as  complainant  is  sole  devisee  of  the  estate  of  Herman  Ost- 
heimer and  has  filed  no  dissent  under  section  16  of  the  Dower 
act  (Gen.  Stat.  p.  1278),  she  cannot  now  claim  a  dower  right 
in  the  premises  in  question.  The  section  cited  does  not  have  the 
effect  contended  for.  By  the  language  of  that  section  the 
widow's  dower  is  barred  only  in  other  lands  devised  by  her  hus- 
band's will." 

2^4.  An  ante-nuptial  contract  to  release  dower,  in  considera- 
tion of  a  provision  out  of  personal  property,  will  not 
bar  the  claim  of  dozver  if  said  provision  fails. 

Case:  Camden  Mutual  Insurance  Association  v.  Jones,  2^  N. 
J.  Eq.  172  (Chan.  1872). — "Andrew  J.  Jones,  the  intestate.,, 
resided  in  Pennsylvania.     He  made  an  ante-nuptial  contract  with 


360  Married  Women  in  New  Jersey 

Sarah  A.  Jones,  now  his  widow,  by  which  he  agreed  to  settle 
upon  and  secure  to  her,  in  case  she  survived  him,  an  annuity 
of  $1,500  during  her  widowhood.  ...  In  consideration  of 
which  she  released  him,  his  heirs,  executors  and  administrators 
from  all  claims  of  dower  or  otherwise,  that  she  might  be  en- 
titled to  after  his  decease,  and  she  accepted  that  provision  as  a 
full  satisfaction  of  all  claims  out  of  his  estate,  in  case  she  should 
become  his  wife  and  survive  him.  Jones  died  insolvent.  Flem- 
ing and  A.  J.  Jones,  junior,  administered  in  Pennsylvania.  The 
widow  put  in  her  claim  against  the  estate  on  account  of  the 
covenant  to  secure  her  annuities,  for  which  the  proper  court 
there  awarded  her  the  sum  of  $7,952.96,  as  the  value  of  her 
annuities;  on  that  amount  her  pro  rata  dividend  out  of  the 
estate  was  settled  at  $2,006.32,  which  was  paid  and  accepted  by 
her.  The  questions  are :  did  this  ante-nuptial  contract,  not  per- 
formed, bar  her  dower;  and  if  it  did  not,  did  her  claim  in  Penn- 
sylvania, and  her  acceptance  of  a  dividend,  ratify  and  confirm 
the  contract  on  her  part,  if  she  otherwise  could  have  rescinded 
it.  It  seems  settled,  both  upon  principle  and  by  authority,  that 
an  ante-nuptial  contract  to  release  or  not  to  claim  dower,  in 
consideration  of  an  annuity  or  a  provision  out  of  personal  prop- 
erty covenanted  to  be  provided  in  lieu  of  it,  will  not  bar  the 
claim  of  dower  if  the  provision  on  part  of  the  husband  fails. 
I  Greenl.  Cruise,  Tit.  6,  Dower,  Ch.  4,  sec.  17;  Hastings  v. 
Dickenson,  7  Mass.  153;  Gibson  v.  Gibson,  15  Mass.  no.  In 
such  case  the  widow  can  elect  to  rescind  the  contract  and  claim 
her  dower,  but  she  cannot  have  both.  Here  she  has  elected  to 
claim  the  annuity  and  has  accepted  her  pro  rata  share  of  the 
estate  for  it.  Her  election  was  wise;  she  received  four  times 
the  amount  that  could  be  awarded  her  for  dower  out  of  the 
fund  in  this  court." 

^75.     A  decree  of  divorce,  fradulently  obtained  by  a  husband, 
will  not  bar  dower. 

Case:  Wright  v.  Wright,  8  N.  J.  Eq.  153  (Chan.  1849).— 
"It  is  a  bill  for  dower :  this  is  the  substantial  relief  prayed.  The 
bill  anticipates  that  a  decree  for  divorce,  obtained  by  the  hus- 
band, in  his  lifetime,  will  be  set  up  as  a  defence ;  and  asks  dower 
notwithstanding  that  decree;    alleging  that  it  was  fraudulently 
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procured,  and  setting  out  the  facts  on  which  the  allegation  of 
fraud  is  founded.  The  complainant  might  have  filed  her  bill  for 
•dower  saying  nothing  of  the  decree  for  divorce,  and  left  that  to 
come  up  in  defence.  But  I  see  no  objection  to  framing  a  bill 
as  this  is  framed;  and  I  think  the  defence  should  be  by  plea 
or  answer,  and  not  by  demurrer.  The  grounds  of  demurrer, 
therefore,  which  go  to  the  matter  of  the  bill  are  not  well  taken." 

2y6.  A  husband's  fraudulent  sale  docs  not,  as  against  the  party 
to  the  fraud,  bar  her  inchoate  right  of  dower.  The  fraud 
may  be  perpetrated  by  means  of  the  use  of  a  judgment,  or 
a  decree  of  foreclosure. 

Case:  Turner  v.  Kuehnle,  70  N.  J.  Eq.  61  (Chan.  1905). — 
[Portion  of  Syllabi]  :  "Where  a  husband,  in  order  to  defeat  his 
wife's  dower  interest,  caused  a  mortgage  to  be  foreclosed  against 
his  lands,  making  his  wife  a  party  defendant,  and  by  collusion 
with  a  party  who  held  his  contract  to  convey  the  premises  for 
$18,000  managed  to  have  the  lands  sold  to  him  for  the  amount 
of  the  mortgage,  amounting  to  $4,300,  and  then  settled  with  the 
party  and  received  from  him  the  difference  between  $4,300  and 
$18,000,  the  wife's  inchoate  right  of  dower  was  not  barred  by 
the  sale.  2.  A  decree  of  foreclosure  and  for  a  sale  of  mortgage 
premises  consists  of  two  parts — first,  the  ascertainment  of  the 
amount  due  on  the  mortgage  and  the  declaration  that  the  com- 
plainant is  entitled  to  have  the  premises  sold  to  pay  the  same ; 
and  second,  the  decree  of  foreclosure  against  all  the  defendants, 
when  the  premises  are  sold.  The  actual  foreclosure  depends  en- 
tirely upon  the  sale,  and  to  effect  a  foreclosure  in  equity  the  sale 
must  not  be  a  fraudulent  sale,  so  conducted  as  to  injure  the  party 
affected  by  it.  3.  One  who  had  perpetrated  a  fraud  upon  another 
cannot  set  up  as  a  defence  to  an  action  based  thereon  that  the 
defrauded  party  should  have  discovered  the  fraud  and  protected 
himself  against  it  at  the  time." 

By  the  Court :  "The  question  thus  raised  is  an  important  and 
interesting  one,  and  its  solution  requires  a  setting  forth  of  the 
facts  more  at  length.  They  are  very  well  abstracted  in  the  de- 
fendant's written  argument,  which  I  shall  follow  in  the  main. 
.  .  .  The  important  question  in  the  cause  is  whether,  from 
the  facts  above  displayed,  the  defendant  can  set  up  the  benefit  of 
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the  decree  of  foreclosure  against  the  complainant.    The  language 
of  the  decree,  as  set  out  in  the  bill,  is  that  the  defendant  (singu- 
lar) be  forever  barred,  etc.    I  shall  treat  it  as  if  it  was  the  plural 
(defendants),  and  that  it  includes  the  complainant.     It  seems  to 
be  entirely  settled  that  the  machinery  of  a  court  of  justice  is  cap- 
able of  being  made  use  of  to  promote  injustice  and  to  perpetrate 
a  fraud.     In  other  words,  there  is  nothing  so  peculiarly  sacred 
about  a  judgment  or  decree  of  a  court  of  justice  as,  on  the  one 
hand,  to  prevent  their  being  used  for  fraudulent  purposes,  and 
on  the  other  hand,  to  prevent  this  court  from  limiting  their  force 
and  effect  accordingly.     Metropolitan  Bank  v.  Durant,  2.2  N.  J. 
Eq.  35   (at  p.  42)  ;  affirmed,  24  N.  J.  Eq.  556;  Mechanics  Na- 
tional Bank  v.  Burnet  Manufacturing  Co.,  Ty2>  N.  J.  Eq.  486;  af- 
firmed on  appeal,  35  N.  J.  Eq.  344.     The  bill  was  there  filed  to 
set  aside  a  sale  of  property  under  a  judgment  and  execution,  on 
the  ground  that  the  judgment,  which  was  for  an  honest  debt,  was 
recovered,  and  the  property  brought  to  sale  under  it,  for  the  pur- 
pose of  having  the  property  sacrificed  and  bought  in    for  the 
benefit  of  the  defendant,  and  for  the  purpose  of  defeating  the 
other  creditors  of  the  defendant.    The  last  two  head  notes  are  as 
follows :  'Fraud  perpetrated  by  means  of  a  judgment  is  entitled 
to  no  more  immunity  than   a   fraud  perpetrated  by  any   other 
means.     If  a  judgment,  founded  upon  a  just  debt,  is  entered,  not 
for  the  purpose  of  securing  or  collecting  the  debt,  but  for  the  pur- 
pose of  being  used  for  a  cover  to  protect  the  defendant's  property 
from  his  gther  creditors,  the  court  will  denounce  it  as  a  fraud,, 
and  set  it  aside,  as  it  would  any  other  fraudulent  contrivance.' 
To  the  same  effect  is  Kirkpatrick  v.  Corning,  38  N.  J.  Eq.  (11 
Stew.)  234,  in  the  Court  of  Errors  and  Appeals,  and  the  same 
case  subsequently  before  the  same  court  in  40  N.  J.  Eq.  241.    At 
p.  257,  Mr.  Justice  Scudder  says :  'While,  therefore,  the  decree  of 
foreclosure  is  conclusive  as  to  the  parties  who  were  interested  at 
the  time  in  the  lands  foreclosed,  so  that  they  cannot  attack  it  for 
informalities  or  want  of  proper  parties  [these  were  some  of  the 
grounds  on  which  it  was  attacked],  yet  the  sale  of  the  real  and 
personal  estate  may  be  set  aside  and  the  decree  opened,  if  fraud 
be  shown,  and  the  prices  paid  for  the  land  and  personal  estate 
may  be  enquired  into  to  ascertain  how  much  is  equitably  due 
from  one  party  to  the  other.'    Farther  on  he  quotes  with  approv- 
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al  the  language  of  Kerr  on  I^'raud  and  Mistake,  which  I  will 
again  quote :  'The  strong  language  applied  to  cases  of  fraud  is 
that  deeds,  obligations,  contracts,  awards,  judgments  or  decrees 
may  be  instruments  to  which  parties  may  resort  to  cover  fraud 
and  through  which  they  may  obtain  the  most  unrighteous  ad- 
vantages, but  none  of  such  devises  or  instruments  will  be  per- 
mitted by  a  court  of  equity  to  obstruct  the  requisitions  of  justice. 
If  a  case  of  fraud  be  established,  a  court  of  equity  will  set  aside 
all  transactions  founded  upon  it  by  whatever  machinery  they  may 
have  been  effected  and  notwithstanding  any  contrivance  by  which 
it  may  have  been  attempted  to  protect  them.  It  is  immaterial 
whether  such  machinery  and  contrivance  consisted  of  a  decree 
in  equity  and  a  purchase  under  it,  or  of  a  judgment  at  law,  or 
of  other  transactions  between  the  actors  in  the  fraud.'  Kerr  Fr. 
43,  44.  The  peculiar  fraud  perpetrated  in  the  cases  just  cited 
was  the  use  of  the  judgment,  in  the  one  case,  and  the  decree  of 
foreclosure,  in  the  other,  for  the  purposes  of  acquiring  title  to 
property  for  a  sum  less  than  it  was  worth,  and  thus  cutting  oflf, 
in  the  one  case,  the  other  creditors  of  the  defendant  in  the  judg- 
ment, and,  in  the  other  case,  the  parties  interested  in  the  equity 
of  redemption.  Such  was  the  object  of  the  sale  under  the  fore- 
closure in  the  present  case,  and  of  the  contrivance  by  which  the 
property  was  sold  at  a  price  less  than  one-quarter  of  the  real  con- 
tract price  between  the  parties,  and  one-sixth  of  the  value  of  the 
property.  What  the  complainant  asks  is,  indeed,  not  the  setting 
aside  the  decree  of  sale,  but  that  of  foreclosure,  which  is  that  the 
defendants  stand  absolutely  forever  barred  and  foreclosed  in  the 
equity  of  redemption  in  so  much  of  the  mortgaged  premises  as 
shall  be  sold  by  virtue  of  the  decree.  Now,  a  sale  fraudulently 
contrived  and  conducted  in  such  manner  as  to  reduce  the  amount 
bid  to  less  than  one-quarter  of  the  actual  price  paid  for  the  prem- 
ises, for  the  purpose  of  defeating  the  just  and  lawful  right  of  the 
complainant  in  the  actual  surplus  money,  ought  not.  in  equity,  to 
be  considered  and  treated  as  such  a  sale  as  will  fulfill  the  condi- 
tion of  the  decree  barring  redemption.  The  decree  itself  con- 
sists of  two  parts — first,  the  ascertainment  of  the  amount  due  and 
the  declaration  that  the  complainant  is  entitled  to  have  the  prem- 
ises sold  to  pay  the  same ;  and  second,  the  decree  of  foreclosure 
against  all  the  defendants  when  the  premises  are  sold,  so  that  the 
24 
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actual  foreclosure  depends  entirely  upon  the  sale,  and  in  order 
to  give  efifect  to  the  foreclosure  in  a  court  of  equity  it  must  not 
be  a  fraudulent  sale,  conducted  in  such  a  manner  as  to  injure  the 
parties  affected  by  it."  [See,  71  N.  J.  Eq.  466  (Chan.  1906) 
where  facts  are  somewhat  different,  but  dower  rights  sustained.] 

sjj.  A  devise  of  real  estate,  to  bar  the  widow's  dower,  must 
be  to  the  zvife  herself.  A  devise  to  the  zvife  of  lands  in 
another  State  will  not  bar  her  dower  in  lands  lying  in  this 
State. 

Case:  Van  Arsdale  v.  Van  Arsdale,  26  N.  J.  L.  422  (Sup. 
Ct.  1857). — "The  demandant  contends  that  this  statute  is  no 
bar,  for  two  reasons — first,  because  this  devise  to  the  wife  is 
not  of  lands  to  her,  but  to  trustees,  to  permit  her  to  receive  the 
profits ;  second,  because  the  lands  devised  to  her  are  not  in  this 
State,  and  therefore  not  embraced  within  the  meaning  of  the 
act.  .  .  .  [P.  409]  :  I.  Because,  by  the  terms  of  the  statute, 
to  divest  the  wife  of  her  dower,  the  devise  must  be  to  the  wife. 
The  legal  estate  must  be  vested  in  her,  whereas  the  devise  set 
out  in  the  plea  is  to  the  executors  of  the  testator,  in  trust  for 
the  wife.  By  the  terms  of  the  will  she  takes  no  legal  estate  what- 
ever in  the  premises.  The  distinction  between  a  legal  and  an 
equitable  estate  settled  upon  a  wife,  in  its  effect  upon  her  claim 
for  dower  under  the  English  statute  of  uses,  is  well  settled,  and 
at  the  time  of  the  passage  of  the  act  in  question  was  familiar 
to  every  one  conversant  with  the  law  relating  to  real  estate.  To 
make  a  jointure  available  under  that  statute  to  bar  the  wife's 
dower,  the  settlement  must  be  to  the  wife  herself,  and  not 
to  any  person  in  trust  for  her.  Co.  Litt.  36b;  2  Black.  Com.  138; 
4  Kent's  Com.  55.  The  legislature,  in  the  section  now  under 
consideration,  has  in  terms  applied  the  same  principle  to  a 
devise  to  the  wife.  To  bar  the  wife's  dower,  the  statute  re- 
quires that  the  devise  should  be  to  the  wife  herself.  The  statute 
is  in  derogation  of  the  widow's  right  of -dower,  a  right  always 
favored  in  law,  and  should  therefore  be  strictly  construed. 
.  .  .  2.  But  the  decision  of  this  case  must  rest  upon  the 
broader  ground,  that  a  devise  of  land  lying  in  another  State 
cannot  bar  dower.  The  statute  applies,  alone,  to  a  devise  of 
land  lying  in  this  State.  .  .  .  But  the  Legislature  surely 
did  not  intend  to  regulate  dower  in  lands  lying  in  New  York. 
Real  estate  is  universally  governed  by  the  lex  sitce.     All  legis- 
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lation  on  the  subject  must  be  deemed  to  apply  only  to  lands 
within  the  jurisdiction  of  the  law  maker,  and  all  expressions  in 
the  act,  however  comprehensive,  unless  a  contrary  intent  clearly 
appears,  must  be  qualified  by  this  limitation."  [Approved  in 
Hill  v.  Hill,  62  N.  J.  L.  z^44  (Err.  and  App.  1898),  "because 
the  devise  is  not  to  the  wife  herself  but  to  another  in  trust  for 
her.  Vanarsdale  v.  Vanarsdale,  2  Dutcher  404.  This  was  the 
construction  placed  upon  this  statute  by  the  Supreme  Court  in 
1857,  for  reasons  given  by  that  court  which  seem  conclusive 
of  its  correctness,  and  it  should  remain  undisturbed."] 

Construction  of  Sec.  16  of  Dower  Act 

228.  As  this  provision  is  in  derogation  of  the  common-law 
rights  of  the  widow,  it  should  receive  a  liberal  construc- 
tion. It  was  designed  to  determine  testator's  unexpressed 
intention. 

Case:  Thompson  v.  Egbert,  17  N.  J.  L.  465  (Sup.  Ct.  1840). 
— "The  question  presented  by  these  pleadings,  is,  what  is  the 
legal  construction  of  this  section  of  the  act?  or  whether  the  de- 
mandant not  having  filed  her  dissent  to  the  devise  within  the 
time  limited  by  law,  can  afterwards  resort  to  her  dower  in  tlie 
same  lands  devised  to  her.  .  .  .  But  this  statute  was  de- 
signed as  a  rule  of  construction  to  wills,  and  to  determine  the 
intention  of  the  testator  where  he  had  not  expressed  it.  That 
is  to  say,  where  the  testator  devises  lands  to  his  wife  without 
declaring  such  devise  to  be  in  lieu  of  dower,  the  statute  steps 
in  and  declares  such  to  be  his  intention  and  requires  the  wife 
to  make  her  election  within  six  months.  As  this  provision  is  in 
derogation  of  the  common  law  rights  of  the  widow,  it  should 
receive   a  liberal  construction   as   regards   her." 

Conversion 

219.  Unless  an  executor  is  absolutely  commanded  to  sell  land 
devised  to  a  husband,  it  remains  land  until  actually  sold. 
When  more  land  is  converted  into  money  than  is  required 
for  the  specified  purposes,  the  excess  remains  land.  In 
both  cases  the  zcidozv  is  entitled  to  dozcer. 

Case:  Cook's  Executor  v.  Cook's  Administrator,  20  N.  J.  Eq. 
376    (Chan.    1869). — "Sarah    Cook,    by   her   will,    after    sundry 
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pecuniary  legacies,  gave  all  the  residue  of  her  estate,  both  real 
and  personal,  to  her  nephew,  Charles  Cook,  his  heirs  and  as- 
signs forever.  She  also  directed  as  follows :  'I  do  authorize 
and  empower  my  executors  hereinafter  named,  or  the  survivor 
of  them,  to  sell  and  dispose  of  all  my  real  estate.'  She  appointed 
the  complainant  and  Charles  Cook  executors  of  her  will.  Charles 
Cook  having  died  two  days  after  the  death  of  testatrix,  the  com- 
plainant proved  the  will,  and  letters  testamentary  were  issued 
to  him.  The  personal  estate  not  being  sufficient  to  pay  the  debts 
and  the  pecuniary  legacies,  the  complainant,  under  the  power  in 
the  will,  sold  all  her  real  estate.  Upon  the  final  adjustment  of 
his  accounts,  there  was  a  surplus  of  the  estate  of  the  testatrix 
in  his  hands  after  the  payment  of  debts,  legacies  and  expenses 
of  administration.  .  .  .  The  personal  estate  of  Charles 
Cook,  was  insufficient  to  pay  his  debts,  and  the  administrator 
claims  that  he  is  entitled  to  have  this  money,  the  proceeds  of  real 
estate,  paid  to  him  as  personal  estate  to  be  administered.  He  de- 
nies that  the  widow  has  any  claim  to  any  part  of  it  for  her  dower. 
.  .  .  The  testatrix  died  January  15th,  1867,  and  the  complainant 
sold  the  lands  in  May,  1868,  more  than  a  year  after  the  death  of 
Charles  Cook.  The  widow  of  Charles  Cook  claims  the  right  to 
have  one-third  of  this  residue  invested  for  her  life,  that  she 
may  receive  the  interest  as  the  value  of  her  dower.  .  .  . 
The  claim  of  the  administrator  depends  upon  the  position  that, 
at  the  death  of  Charles  Cook,  this  real  estate  must  be  consid- 
ered as  converted  into  money,  in  consequence  of  the  authority 
to  sell  given  in  the  will,  and  that  it  must,  therefore,  be  treated 
and  administered  as  money.  This  conclusion  is  correct,  if,  by 
the  doctrine  of  equitable  conversion,  it  must  be  considered  as 
converted  into  money  from  the  death  of  the  testatrix.  When 
land  is  directed  to  be  sold,  absolutely  and  positively,  without  any 
time  fixed  for  the  sale,  it  is  considered  as  converted  into  money 
from  the  death  of  the  testator;  but  for  this  the  direction  must 
be  imperative.  If  it  is  optional  with  the  executor  whether  to  sell 
or  not  to  sell,  or  if  it  is  only  an  authority  to  sell  without  any 
direction,  then  the  land  retains  its  character  as  land  until  it  is 
actually  sold.  If  the  direction  of  the  will,  as  to  the  proceeds, 
requires  a  sale,  it  is  equivalent  to  a  positive  direction  to  sell, 
and  the  land  is  deemed  personal  property  from  the  death  of  the 
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testator,  i  Jarman  on  Wills  530;  i  Lead.  Cas.  in  Eq.  674,  notes 
to  Fletcher  v.  Ashburner;  Polley  v.  Seymour,  2  Young  &  Coll. 
Ex.  708.  When  land  for  certain  purposes  is  required  to  be  con- 
verted into  money,  and  in  the  sale  more  is  sold  than  is  required 
for  that  purpose,  the  excess  of  the  proceeds  will  be  considered  as 
land.  Oberly  v.  Lerch,  3  C.  E.  Green  346,  575.  In  this  case, 
the  executor  was  not  directed  or  required  to  sell,  except  so  far 
as  a  sale  was  necessary  for  the  purpose  of  paying  debts  and  the 
legacies  directed  to  be  paid.  As  to  the  rest  it  was  a  mere  power 
which  he  could  exercise  or  not,  at  his  discretion,  and,  therefore, 
the  land  must  be  considered  to  have  retained  its  character  as 
land  until  the  actual  sale.  At  the  death  of  Charles  Cook,  then, 
it  retained  its  character  of  land,  and  he  died  seized  of  it  in  fee. 
His  widow  was,  therefore,  entitled  to  dower,  and  subject  to  that 
dower  it  descended  to  his  children.  .  .  .  The  widow  was 
entitled  to  her  dower  free  from  the  debts  of  her  husband ;  but  the 
lands  in  the  hands  of  his  heirs  was  subject  to  his  debts."  [Ber- 
rien V.  Berrien,  4  N.  J.  Eq.  38  (Chan.  1837).  Husband  execu- 
tor, directed  to  sell  land  and  then  be  a  legatee  in  share  of  pro- 
ceeds, is  a  mere  agent  or  trustee;  land  was  converted]. 

280.  IVJien  the  direction  to  convert  real  property  into  money  is 
absolute,  and  the  zvill  only  bars  the  widozv's  right  of  dozver 
in  lands,  she  is  entitled  to  a  distributive  share  of  a  lapsed 
legacy. 

Case:  Hand  v.  Marcy,  28  N.  J.  Eq.  60,  65,  (Chan.  1877). — 
"The  testator,  at  the  time  of  his  death,  was  the  owner  of  both  per- 
sonal and  real  estate.  By  the  second  section  of  will  he  gave  his 
wife,  who  is  still  living,  $11,000  and  the  use  for  life  of  two 
farms  belonging  to  him,  in  lieu  of  dower  in  all  the  rest  of  his 
land.  .  .  .  He  gave  to  his  executors  absolute  direction  to 
sell  all  his  other  land.  He  then  gave  certain  pecuniary  legacies, 
.  The  last  named  legatee  died  in  the  lifetime  of  the  testa- 
tor. .  .  .  The  remaining  question  is  as  to  the  right  of  the 
widow  in  the  share  [of  the  lapsed  legacy].  She,  indeed,  accepted 
the  provision  made  for  her  in  lieu  of  her  dower,  but  it  does  not 
follow  that  she  has,  therefore,  no  claim  as  against  so  much  of  the 
share  as  is  the  proceeds  of  the  sale  of  real  estate ;  for  the  direc- 
tion to  convert  made  it  personal  property.  And  though  she 
would  have  no  rieht  in  it  as  against  anv  legatee,  vet,  as  it  is,  in 
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equity,  personal  estate  of  which  the  testator  died  intestate,  and 
as  she  is  not  barred  by  the  will  of  any  claim  upon  her  husband's 
estate,  except  her  right  of  dower  in  so  much  of  his  land  as  was 
not  devised  to  her  and  her  nephew,  Schellinger,  and  any  claim  to 
personal  property  bequeathed  by  him,  her  claim  to  a  distributive 
share  in  the  personal  property  not  disposed  of  by  him  by  his  will, 
though  that  personal  property  be  wholly  derived  from  the  sale  of 
his  land,  is  unaffected  by  her  acceptance  of  the  provision  in  lieu 
of  dower.  The  next  of  kin  cannot  challenge  her  right,  for  their 
claim  arises  wholly  out  of  the  conversion.  If  the  lapsed  legacy 
in  question  be  regarded  as  land,  then  she,  indeed,  would  have  no 
right  to  it,  for  her  dower  therein  is  barred,  but  the  next  of  kin 
would  in  that  case  have  no  right  to  the  legacy.  As  against  the 
heir-at-law,  she  would,  indeed,  have  no  claim  to  it,  but  because  of 
the  conversion  the  heir  as  no  claim.  The  widow  is  entitled  to 
her  distributive  share  of  the  lapsed  legacy." 

Case:  Dildine  v.  Dildine,  32  N.  J.  Eq.  82  (Chan.  1880).— 
"The  testator  died  intestate  of  one-half  the  personal  property 
mentioned  in  the  claim  under  consideration,  and  it,  therefore, 
goes  to  his  next  of  kin,  and  will  be  distributed  according  to  the 
statute  of  distribution.  Scudder  v.  Van  Arsdale,  i  Beas.  109.  The 
widow  is  to  be  included  among  the  distributees.  Hand  v.  Marcy, 
ubi  supra." 

Creditors,  Judgment 

281.  Judgment  creditors  can  ripen  into  an  estate,  for  their  mvn 
benefit,  the  zvidozv's  right  to  have  her  doiver  assigned  to 
her.  Her  conveyance,  without  a  consideration,  of  her 
dower  right,  niav  be  set  aside. 

Case:  Tenbrook  v.  Jessup,  60  N.  J.  Eq.  236  (Chan.  1900). — 
"In  this  case  there  has  never  been  any  admeasurement  of  dower 
to  Mrs.  Kelly.  The  judgment  which  the  complainant  has  recov- 
ered and  which  he  sets  up  in  his  bill  of  complaint,  could  not  be 
a  lien  upon  a  mere  right  to  have  dower  assigned.  But  the  dower 
right  is  'a  thing  in  action,'  which  she,  at  her  own  choice,  might 
put  in  motion  to  compel  the  heir  to  assign,  or,  by  a  judgment  of 
court  obtained  in  her  favor,  she  might  enforce  admeasurement. 
As  long  as  she  and  the  heir  choose  not  to  act,  there  can  be  no  cre- 
ation of  such  an  estate  as  will  become  an  asset,  which  may  at  law 
be  applied  in  the  payment  of  her  debts.     Being  possessed  of  'a. 
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thing  in  action',  which  is  capable  of  being  created  into  an  asset  or 
estate  by  her  own  choice,  she  was  equitably  bound  to  apply  it  in 
satisfaction  of  her  debts.  If  she  did  not  do  this,  her  creditor 
may  compel  it  to  be  done.  Gen.  Stat.,  p.  389,  par.  88  (Chancery 
act).  The  bill  alleges  that  instead  of  taking  such  a  course  as 
would  result  in  the  creation  of  an  estate,  applicable  to  the  payment 
of  her  debts,  out  of  which  the  judgment  might  have  been  satis- 
fied, the  widow  fraudulently  and  without  consideration,  and  for 
the  purpose  of  avoiding  the  payment  of  her  debts,  released  her 
dower  right  to  her  children,  the  heirs-at-law.  [Admitted  by  the 
demurrer].  .  .  .  The  bill  prays  that  a  receiver  may  be  ap- 
pointed who  may,  in  the  name  of  the  widow,  compel  dower  to 
be  assigned,  for  the  purpose  of  ripening  the  dower  right,  or  'thing 
in  action,'  which  the  widow  has,  into  an  estate,  and  applying  it 
to  the  payment  of  her  debt,  established  by  the  judgment  in  favor 
of  the  complainant.  The  course  of  procedure  prayed  for  in  this 
Dill  seems  to  follow  very  closely  the  case  of  Tompkins  v.  Fonda, 
4  Paige  448,  where,  in  a  luminous  opinion.  Chancellor  Walworth 
recognized  the  right  of  creditors  of  the  widow  to  have  her  dower 
right  enforced  and  ripened  into  an  estate  for  the  benefit  of  judg- 
ments which  had  been  recovered  against  her.  It  seems  to  me 
that  case  is  'on  all  fours'  with  this,  and  not  only  with  this  case, 
but  also  with  correct  legal  principles.  .  .  .  It  is  still  more  re- 
pulsive to  the  law  that  a  debtor,  having  things  in  action,  should 
avoid  taking  such  a  course  as  would  apply  them  to  the  payment 
of  his  debts,  and  make  conveyance  of  them  without  consideration 
while  they  have  not  yet  ripened  into  legal  assets,  all  for  the  pur- 
pose of  avoiding  the  payment  of  debts,  and  thereby  defeating 
creditors  of  their  rights.  The  omission  of  the  debtor  to  apply  her 
dower  right  in  payment  of  her  debt  was  exactly  the  situation 
which  called  for  the  statement  of  the  law  on  the  subject  in  Tomp- 
kins V.  Fonda.  That  case  appears  to  have  been  accepted  as  a  cor- 
rect exposition  of  the  law  in  the  New  York  courts.  Payne  v. 
Becker,  87  N.  Y.  157.  .  .  .  The  principles  laid  down  in 
Tompkins  v.  Fonda  are  not  limited  to  cases  in  which  the  widow 
is  in  the  actual  possession  of  lands  and  profits.  It  was  deter- 
mined that  because  she  had  a  right  to  have  dower  assigned  in  order 
to  pay  her  debts,  and  did  not  do  it,  the  court  would  take  hold  of 
the  matter,  and  oblige  it  to  be  assigned  for  the  benefit  of  her  cred- 
itors." 
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Death 

282.  The  death  of  the  husband  is  presumed  by  proof  that  he 
has  been  absent  from  or  concealed  in  the  State  for  seven 
years  successively;  and  curtesy  or  dower  may  be  barred. 

Case:  Wambaugh  v.  Schenck,  2  N.  J.  L.  214  (Sup.  Ct.  1807). 
— "This  was  an  action  of  dower,  and  issue  taken  on  the  death 
of  the  husband.  .  .  .  The  court  said,  proof  being  made  that 
he  has  absented  himself  from  the  State  seven  years,  the  statute 
attaching  on  this  fact  raises  the  presumption  of  his  death,  which, 
however,  may  be  rebutted  by  proof  of  his  having  been  ahve  within 
the  seven  years." 

Statute:  P.  L.  1911,  p.  538,  sees,  i  and  2. — "I.  Whenever 
any  person,  being  a  resident  of  this  State,  shall  remain  beyond 
the  seas,  or  absent  himself  or  herself  from  this  State,  or  con- 
ceal himself  or  herself  in  this  State  for  seven  years  successively, 
he  or  she  shall  be  presumed  to  be  dead ;  and  the  Ordinary  or  sur- 
rogate of  the  county  in  which  said  person  resided  at  the  time 
when  he  or  she  went  beyond  the  sea  or  absented  or  concealed 
himself  or  herself  as  aforesaid,  shall,  upon  application  in  writing 
made  to  either  for  the  purpose,  by  any  next  of  kin  of  such  per- 
son, make  an  order  that  cause  be  shown,  before  the  Ordinary  or 
the  surrogate  of  said  county,  at  a  certain  time  and  place  therein  to 
be  expressed,  not  less  than  thirty  days  or  more  than  three  months 
from  the  time  of  the  making  such  order,  why  a  decree  should 
not  be  made  declaring  said  person  to  be  dead,  or  in  case  there 
shall  be  personal  property  belonging  to  said  person,  why  letters 
of  administration  should  not  be  granted  to  the  next  of  kin  mak- 
ing the  application,  or  to  some  other  person."     .     . 

"2.  That  whenever  any  person  shall  have  been  declared  to 
be  dead  under  the  provisions  of  the  first  section  of  this  act,  it 
shall  be  lawful  for  any  person  or  persons  owning  an  estate  in 
fee  or  other  interest  in  any  real  estate  which  would  have  been 
subject  to  an  estate  by  the  curtesy  or  dower  of  any  such  per- 
son so  declared  to  be  dead,  if  living,  said  person  or  persons  may 
assign,  convey,  sell,  mortgage  and  lease  or  devise  any  inter- 
est, estate  or  right  that  he,  she  or  they  may  have  in  any  real 
estate,  free  and  clear  of  any  estate  by  the  courtesy  or  dower 
of  any  such  person  so  declared  to  be  dead ;  and  every  deed,  re- 
lease,  receipt,   assignment,   discharge  or   covenant    for   the   sale, 
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lease,  release,  assignment,  discharge,  or  conveyance  of  the  said 
real  estate  or  any  interest  therein,  heretofore  or  hereafter  mads, 
when  duly  executed  and  acknowledged  in  the  manner  provided 
by  law  for  the  conveyance  of  real  estate,  shall  be  free  and  clear 
of  any  estate  by  the  courtesy  or  dower  therein  of  such  person 
so  declared  to  be  dead." 

Demand 

28^.  Deznsee  or  heir  must  assign  dozvcr  without  demand  by  the 
zvidozv. 

Case:  Hopper  v.  Hopper,  22  N.  J.  L.  721  (Err.  and  App. 
1850). — "The  provisions  of  our  statute  are  plain;  and  I  think 
the  wisdom  and  policy  of  them  are  equally  plain.  I  see  no  reason 
for  denying  effect  to  them,  or  for  construing  them  away.  The 
peace  of  families  will  be  much  better  promoted  by  making  it  the 
duty  of  the  devisee  or  heir  to  assign  dower  within  the  forty  days, 
and  subjecting  him  to  the  payment  of  the  value  of  it  if  he  does 
not,  than  by  furnishing  him  with  a  motive  to  neglect  it  until  a  de- 
mand be  made,  by  allowing  him  the  use  of  it  for  nothing  until 
the  widow  shall  learn  that  a  demand  is  necessary,  and  make  de- 
mand. The  plain  reading  of  the  act  imposes  this  duty,  and  there 
is  nothing  in  the  nature  of  the  requirement  to  induce  us  to  doubt 
that  it  was  the  intention  of  the  legislature.  No  sufficient  reason 
can  be  assigned,  in  my  judgment,  why  the  devisee  or  the  heir 
should  occupy  land  to  which  the  widow  is  entitled  for  her  dower 
without  compensating  her  for  the  use  of  it.  Instead  of  resorting 
to  the  decisions  in  England,  or  their  statute,  it  seems  to  me  we 
.are  required  to  say,  that  our  legislature,  by  the  different  structure 
and  language  of  our  act,  intended  to  introduce  a  different  rule." 
[Valuable  opinion  by  Randolph,  J.,  Dissenting.] 

Devise,  Failure  of 

£84.  The  testator's  intent  controls  the  construction  of  his  devise 
of  lands  to  his  zvife.  The  deznse  should  take  effect  accord- 
ing to  its  terms,  and  he  could  not  have  meant,  if  the  gift 
failed,  that  she  should  lose  her  dozver.  Statutes  are  con- 
strued by  the  same  rule  both  at  lazv  and  in  equity. 

Case:  Thompson  v.'  Egbert,  17  N.  J.  L.  461  (Sup.  Ct.  1840). 
—  [Dayton,  J.]  :     "Had  the  demandant  continued  in  possession 


yj2  Married  Women  in  New  Jersey 

of  the  lands  devised   (Rev.  L.  677),  she  would  of  course  have 
been  barred  of  dower  by  the  section  above  recited,  but  she  has 
been  evicted.     She  has  nothing  now  under  the  will.     If  by  her 
temporary   continuance    in    possession,    she    is    deprived    of    her 
claim  of  dower,  it  is  most  manifestly  against  right.     Whatever 
may  be  the  literal  signification  of  the  words  of  the  statute,  it  is 
contrary  to  the  spirit  and  intent  of  the  act,  to  make  it  embrace 
this  case.     In  reference  to  jointures,  if  the  widow  be  evicted  of 
any  part,  it  is  expressly  provided  that  she  be  endowed  of  a  pro- 
portionate amount  of  the  residue  of  her  husband's  lands.     So  irr 
reference   to   other   testamentary   provision    in   money   or   other 
chattel   interest   in   satisfaction   of   dower ;   the   Court   of   Chan- 
cery, even  after  an   acceptance  and  enjoyment  thereof,   by  the 
widow,  will  allow  her  to  refuse  it  and  claim  her  dower,  if  it  ap- 
pear that   she   acted   without    full  knowledge  of  the   facts,   and 
particularly  of  the  situation  of  the  estate.    4  Kent  C.  57,  Note  a. 
This  shows  only  the  general  leaning  of  our  legislation  and  courts 
in  favor  of  the  rights  of  the  widow.    Lord  Coke  has  told  us  that 
dower  was  one  of  the  favorites  of  the  law,  but  if  the  construc- 
tion  contended    for   by   the   defendant's   counsel  be   adopted,    it 
certainly  would  be  otherwise  in  the  State  of  New  Jersey.     .     .     . 
The  defendant's  counsel  say  that  the  demandant  must  have  re- 
lief in  equity,  if  at  all;  but  there  is  nothing  in  this.     If  the  con- 
struction contended   for  be  the  true  one,  there  is  no  help  in  a 
court   of   equity.      There    is   but    one   rule    of   construction    for 
statutes,  and  that  must  be  applied  as  well  in  a  court  of  equity 
as  in  a  court  of  law.     There  is  no  relief  against  the  provisions- 
of  a  statute  anywhere.     There  is  nothing  plainer  than  that  the 
general  scope  and  intent  of  our  legislation  has  been  to  carry  into 
effect  the  will  of  the  testator.     This  general  intent  characterizes 
the  whole  course  of  our  legislation  and  judicial  decisions.      If 
we  now  declare  that  the  widow  has  in  this  case  lost  not  only 
the  testamentary  provision  made   for  her  by  her  husband,  but 
likewise  her  right  of  dower,  we  violate  the  intent  of  the  testa- 
tor clearly  expressed  in  the  will,  as  well  as  the  wise  and  benevo- 
lent intent  of  the  law   which  has   in  general   so  carefully  pro- 
tected the  rights  of  the  widow.     I  cannot  doubt  that  when  the 
legislature  said  'if  a  husband  shall  hereafter  devise  to  his  wife^ 
by  a  will  duly  executed  to  pass  real  estate,  any  lands  or  real  es- 
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tate  for  life  or  otherwise,'  etc.,  it  should  be  a  bar  to  any  claim 
for  dower,  unless,  etc.,  it  was  meant  and  intended  that  such 
devise  should  take  effect  according  to  its  terms.  No  other  con- 
struction can  be  put  upon  the  section,  consistent  with  the  general 
scope  and  end  of  our  legislation  upon  this  subject.  If  the  widow 
had  continued  to  possess  and  enjoy  the  lands  devised,  according 
to  the  intent  of  the  testator,  she  would  have  been  barred  by  the 
statute,  but  having  been  ejected  by  title  paramount  (without 
fault  of  her  own,  and  in  ignorance,  as  we  must  suppose,  of  the 
facts,)  the  devise  has  not  taken  effect  according  to  the  intent  of 
the  testator ;  the  provisions  of  the  will  for  her  support  have 
failed,  and  clearly  it  was  not  the  intent  of  the  testator  himself, 
nor  of  the  statute  to  debar  her  of  dower  in  such  a  case.  And  it 
is  the  intent  of  the  testator,  and  the  intent  of  the  statute,  be  it 
remembered,  which  we  are  to  carry  into  effect  by  our  construc- 
tions." 

[Nevius,  J.]  :  "The  statute  was  clearly  designed  to  release  the 
testator's  other  lands  from  the  charge  of  dower,  but  in  consid- 
eration of  some  equivalent  given  to  her;  and  if  that  fails  with- 
out any  fraud  or  neglect  of  her  own,  but  by  the  mere  force  of 
the  statute  relative  to  the  payment  of  the  testator's  debts,  then 
the  widow  has  received  no  consideration  for  her  dower,  and 
would  not  be  barred  even  if  she  had  executed  a  release.  Any 
other  construction  would  tend  to  entrap  the  widow,  and  in  many 
cases  would  tend  to  the  most  manifest  injustice  and  oppression. 
But  this  statute  was  designed  as  a  rule  of  construction  to  wills, 
and  to  determine  the  intention  of  the  testator  where  he  had  not 
expressed  it.  That  is  to  say,  where  the  testator  devises  lands 
to  his  wife  without  declaring  such  devise  to  be  in  lieu  of  dower, 
the  statute  steps  in  and  declares  such  to  be  his  intention  and 
requires  the  wife  to  make  her  election  within  six  months.  As 
this  provision  is  in  derogation  of  the  common  law  rights  of  the 
widow,  it  should  receive  a  liberal  construction  as  regards  her. 
Had  the  testator  declared  this  devise  to  be  in  lieu  of  dower,  she 
would  still  have  been  entitled  to  her  election,  and  had  she  ac- 
cepted the  devise  and  been  afterwards  evicted  either  on  account 
of  a  defect  of  title,  or  by  means  of  debts,  or  incumbrance  upon 
it  which  she  could  not  know,  so  that  it  entirely  failed,  I  appre- 
hend such  devise  could  not  be  set  up  as  a  defence  to  her  action 
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for  dower.  To  bar  the  wife  by  such  acceptance,  she  must  have 
made  her  election  understandingly  and  with  the  full  knowledge 
of  the  situation  of  the  property  devised." 

285.  Failure  to  Hie  her  statutory  dissent  does  not  deprive  the 

zvidow  of  dozvcr  in  the  very  lands  devised  to  her  expressly 
in  lieu  of  dower,  zvhen  said  lands  are  sold  to  pay  testator's 
debts. 

Case:  Osmun  v.  Porter,  39  N.  J.  Eq.  142  (Chan.  1884). — 
Devisor  then  "gave  the  'balance  and  residue'  of  his  estate  to  his 
wife,  declaring  that  that  gift  to  her  was  in  lieu  of  dower.  .  .  . 
The  complainant,  supposing  that  the  residue  would  be  of  very 
considerable  value,  did  not  decline  to  accept  the  provision  in  lieu 
of  her  dower.  In  the  settlement  of  the  estate  it  became  neces- 
sary, in  order  to  pay  the  debts,  to  sell  all  the  real  estate  not  spe- 
cifically devised,  and  there  is  no  balance  or  residue  for  her.  She, 
in  fact,  receives  nothing  under  the  will.  .  .  .  The  defendant 
insists  that  the  complainant  is  barred  of  any  claim  of  dower  in 
it,  because  she  did  not  decline  to  receive  the  gift  of  residue  in  the 
will  in  lieu  of  dower.  ...  In  the  case  in  hand  the  question 
is,  not  whether  the  widow  shall  have  her  dower  in  any  other  land 
devised,  but  whether  she  shall  have  it  in  the  very  land  devised 
to  her  in  lieu  of  dower  when  that  land  is  sold  away  to  pay  his 
debts.     There  is  obviously  no  ground  for  denying  her  right." 

Election 

286.  The  object  of  seetion  16  zvas  to  compel  the  zvidozv,  in  all 
cases  zvhcre  land  had  been  devised  to  her,  to  elect  bctzveen 
the  bounty  of  her  husband  and  her  legal  rights.  While  she 
is  excluded  from  dozvcr  in  any  land  devised,  she  is  entitled 
to  dozver  in  lands  not  named  in  the  zvill. 

Case:  Stark  v.  Hunton,  i  N.  J.  Eq.  227  (Chan.  1831). — "But 
there  is  another  view  of  this  case  [besides  the  common  law 
view],  which  it  is  important  to  consider.  The  difficulties  exper- 
ienced by  our  courts  of  justice  in  the  construction  of  wills,  and 
m  ascertaining  and  settling  the  rights  of  parties,  where  the  widow 
claimed  as  devisee  and  dowress,  and  the  increasing  uncertainties 
consequent  thereupon,  induced  the  legislature  to  interpose,  and 
establish  some  plain  rule,  which  might  be  not  only  simple  in  its 
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terms,  but  definite  in  its  result.  Cy  the  act  of  24th  February, 
1820,  [see  Com.  St.,  p.  2048,  sec.  16].  .  .  .  The  statute  is  not 
free  from  ambiguities,  nor  is  it  as  extensive  in  its  appHcation  as 
was,  perhaps,  originally  intended.  .  .  .  The  evil  that  existed 
was  one  generally  understood,  and  has  already  been  adverted  to. 
The  object  of  the  statute  was  to  remedy  the  evil,  and  to  compel 
the  widow,  in  all  cases  where  any  lands  or  real  estate  had  been 
devised  to  her,  to  elect  between  the  bounty  of  her  husband  and 
her  legal  rights,  and  to  prevent  her  from  enjoying  both;  and  I  am 
of  opinion  that  the  object  of  the  statute  is  fully  answered,  so 
far  as  it  concerns  all  lands  and  real  estate  embraced  in  the  will  of 
a  testator.  .  .  .  There  is  certainly  an  ambiguity  in  the  act ; 
but  taking  the  whole  together,  I  think  the  intention  of  the  legis- 
lature is  manifest,  that  the  widow  should  not  be  entitled  to  her 
dower  in  any  of  the  lands  devised  by  a  will,  where,  under  the 
same  will,  she  took  an  interest  in  lands  or  real  estate  as  a  devisee ; 
and  such  a  construction  appears  to  me  to  comport  best  with  the 
words  of  the  act." 

[That  a  widow  is  entitled  to  dower  in  other  lands,  not  named 
in  the  will,  see,  sec.  273,  supra.] 

28^.  The  test  question  zvhether  a  widozv  must  elect  is:  Did 
the  testator  intend  the  devise  to  he  in  lien  of  dozver?  The 
zvill  must  use  express  zvords  of  exclusion,  or  express  such 
intent  beyond  a  reasonable  doubt.  The  claim  of  dozver 
must  disturb  or  defeat  the  provisions  of  the  zvill.  Where 
the  provision  is  not  in  realty,  nor  for  the  zvidow's  life, 
nor  equal  in  amount  or  duration  to  her  dozver  right^  and 
there  is  no  express  or  implied  condition  plainly  inconsist- 
ent zvith  her  claims  for  dozver,  the  zvidozv  can  claim  both 
the  provision  made  for  her  by  the  zvill  and  her  dower. 

Case:  Freland  v.  Mandeville,  28  N.  J.  Eq.  559  (Chan. 
1877). —  [Her  husband]  "by  his  will  .  .  ,  authorized,  em- 
powered and  directed  them  [his  executors]  to  sell,  as  soon 
atfer  his  decease  as  they  might  deem  best,  all  his  personal  and  real 
estate  .  .  .  and  of  the  proceeds  thereof,  after  payment  of  his 
debts,  to  invest  so  much  as  might  be  necessary  for  the  pur- 
pose in  the  purchase  of  a  suitable  lot  or  lots  of  ground, 
and  to  erect  a  suitable  dwelling-house  thereon,  or  in  the  pur- 
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chase  of  a  lot  or  lots  and  dwelling-house  already  erected,  as 
they  might  prefer,  in  such  place  as  they  might  think  most  ad- 
visable ;  which  dwelHng-house  and  land  should  be  used  and  oc- 
cupied by  his  widow  and  his  five  youngest  children,  until  the 
youngest  child  should  arrive  at  full  age,  as  a  permanent  and 
comfortable  home ;  and  he  directed  that,  on  the  arrival  of  the 
youngest  child  at  full  age,  the  house  and  land  should  be  sold 
by  his  executors,  and  the  proceeds  equally  divided  bv  them 
among  his  children  living  at  the  time  of  his  decease,  and  their 
heirs.  He  further  directed  that  until  such  sale  thereof,  the 
property  should  be  held  in  trust  by  his  executors,  for  the  bene- 
fit of  his  children.  He  further  directed  that  his  executors  should 
invest,  on  bond  and  mortgage,  the  balance  of  the  proceeds  of 
his  real  and  personal  estate,  after  payment  of  his  debts  and  pro- 
viding the  dwelling-place,  and,  from  the  annual  income  to  be  de- 
rived from  the  investment,  provide  for  the  support  of  his  wddow 
and  the  five  youngest  children,  until  the  youngest  of  those  chil- 
dren should  attain  the  age  of  twenty-one  years.  .  .  .  After 
the  tenant  left  the  property  it  was  sold,  in  1864,  as  above  men- 
tioned, for  $13,000,  over  and  above  the  mortgage.  Out  of  the 
money  received  from  the  sale  a  house  and  lot  were  bought,  ac- 
cording to  the  directions  of  the  wall,  and  the  widow  and  her 
children  lived  on  that  property  until  the  youngest  surviving  child 
became  of  age,  and  the  widow  continued  to  occupy  it  after  that 
time  until  it  was  sold,  which  was  in  March.  1876.  She  and  the 
children  were  supported,  in  part,  at  least,  by  the  interest  of  so 
much  of  the  proceeds  of  the  sale  of  the  farm  as  was  not  invested 
in  the  house  and  lot.  There  appears  to  have  been  no  personal 
estate  of  the  testator  to  be  invested  for  the  support  of  her  and 
her  children,  and  there  does  not  appear  to  have  been  any  real 
estate  except  the  farm.  She  claims  compensation  for  her  dower 
in  the  farm,  and  her  claim  is  resisted  by  the  heirs  of  her  hus- 
band, on  the  ground  that  by  the  will  provision  in  real  estate  was 
made  for  her  in  lieu  of  her  dower,  from  which  provision  she 
did  not  dissent,  but  which,  on  the  other  hand,  she  accepted. 
The  provision  made  for  her  by  the  will  was  not  such  as  to  put 
her  to  her  election  under  the  sixteenth  section  of  the  dower  act. 
\'an  Arsdale  v.  \'an  Arsdale,  2  Dutch,  404.  Xor  was  she  put 
to  her  election  on  the  ground  that  the  testator  intended  the  pro- 
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vision  made  for  her  by  the  will  in  lieu  of  her  dower.  That  pro- 
vision was,  practically  and  substantially,  the  use,  in  common  with 
her  five  children  and  Abraham,  of  the  proceeds  of  the  sale  of  the 
farm  until  the  youngest  surviving  child  should  attain  to  full 
age.  By  her  dower  she  would  have  been  entitled  to  the  use  of  a 
third  of  the  property  for  her  life.  ...  In  all  the  cases 
cited  by  him  [the  Chancellor  in  Colgate  v.  Colgate,  8  C.  E.  Gr. 
372],  the  provision  for  the  wife  was,  as  it  was  in  the  case  before 
him,  for  life  at  least.  ...  In  Stark  v.  Hunton,  Sax.  216, 
the  devise  was  to  the  wife,  during  her  widowhood,  of  a  tavern- 
house  and  lot  and  the  furniture  and  stock  therein ;  the  house  and 
lot  and  the  furniture  to  be  disposed  of  'according  to  law'  at  her 
marriage.  In  Norris  v.  Clark,  2  Stock.  51,  it  may  be  remarked, 
the  will  declared  that  the  wife's  acceptance  of  the  gift  should 
forever  exclude  her  from  any  further  demands  on  the  testator's 
estate.  In  the  present  case  the  provision  made  for  the  testator's 
Vife  was  not  equal  to  her  dower,  either  in  amount  or  duration.' 
She  outlived  the  period  of  time  when  her  youngest  child  at- 
tained to  full  age,  and  if  she  is  without  right  to  dower  she  is 
wholly  unprovided  for.  The  testator  appears  to  have  intended 
to  provide  for  her  wants  and  those  of  her  children,  but  he  seems 
not  to  have  carried  his  thoughts  in  reference  to  her  support 
beyond  the  period  of  the  majority  of  his  youngest  surviving 
child.  He  provided  a  home  and  support  for  her  and  her 
children  up  to  that  time,  but  while  he  provided  for  them 
thereafter,  he  made  no  provision  for  her  from  that  time. 
He  has  not  expressly  declared  his  intention  to  bar  her  dower. 
Said  Chancellor  Walworth :  'To  bar  the  widow  of  her 
dower  by  implication,  where  the  testator  has  not  in  terms  de- 
clared his  intention  on  the  subject  by  the  will,  the  provisions  of 
the  will,  or  some  of  them,  must  be  absolutely  inconsistent  with 
the  claim  of  dower,  so  that  the  intention  of  the  testator  will  be 
defeated  as  to  some  part  of  the  property  devised  or  bequeathed 
to  others  if  she  takes  her  dower  as  well  as  the  provisions  made 
for  her  by  the  will.'  Sandford  v.  Jackson,  10  Paige  266.  'The 
intention  must  be  so  plain,'  says  Chancellor  Vroom,  'as  not  to 
admit  of  any  reasonable  doubt.  The  claim  of  dower  must  be  in- 
consistent with  the  will  or  so  repugnant  to  its  provisions  as  to 
disturb  and  defeat  them.'  Stark  v.  Hunton.  Sax.  216.  Said  Chan- 
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cellor  Williamson  in  Norris  v.  Clark,  2  Stock.  51 :  To  debar  the 
widow  of  this  right  [of  dower]  and  to  put  her  to  an  election  be- 
tween her  dower  and  a  bequest  in  the  will,  there  must  be  some 
express  declaration  of  the  testator  excluding  her  from  her  right, 
or  it  must  be  clear  by  implication  that  such  was  his  intention.'  'It 
is  not  enough,'  said  Vice-Chancellor  Kindersley,  'to  say  that  upon 
the  whole  will  it  may  fairly  be  inferred  that  the  testator  in- 
tended his  widow  should  not  have  her  dower ;  in  order  to  compel 
her  to  elect,  the  court  must  be  satisfied  that  there  is  a  positive  in- 
tention, either  expressed  or  clearly  implied,  that  she  is  to  be  ex- 
cluded from  dower.'  Gibson  v.  Gibson,  17  Eng.  L.  &  E.  349.  It 
by  no  means  appears  to  me  beyond  a  reasonable  doubt  that  the 
testator  intended  that  his  widow's  acceptance  of  the  meagre  and 
inadequate  provision  of  his  will,  far  less,  as  it  in  fact  was,  than 
that  which  her  dower  right  would  have  secured  to  her,  should 
deprive  her  of  that  right.  It  appears  rather  that  he  intended,  by 
the  provision  which  he  made,  to  keep  her  young  family  together 
until  the  youngest  should  attain  majority,  and  to  give  her  a  home 
and  support  with  them  for  their  benefit  until  that  period,  with- 
out reference  to  or  in  anywise  affecting  her  legal  right  in  his  real 
property.  Nor  were  there  any  of  the  provisions  of  the  will  depend- 
ent on  the  relinquishment  of  her  dower.  The  land  might  have  been 
sold  subject  to  her  dower.  It  was,  in  fact,  sold  on  an  arrange- 
ment for  the  relinquishment  of  it  on  compensation  being  made  to 
her  out  of  the  purchase-money.  The  fact  that  she  consented  to 
the  sale,  and  took  her  dower  out  of  the  purchase-money,  was  re- 
garded by  Lord  xA.lvanley,  M.  R.  in  Davis  v.  French,  2  Ves.  Jun. 
572,577,  as  a  complete  answer  to  the  objection  that  the  widow's 
claim  of  dower  would  obstruct  the  sale.  The  English  cases  are 
numerous  in  which,  under  similar  and  even  far  more  advantag- 
eous provisions  for  the  widow,  the  Court  of  Chancery  has  held 
that  she  was  not  bound  to  elect,  but  was  entitled  to  her  dower  as 
well  as  the  special  provision  made  for  her  by  the  will,  and  that 
her  claim  of  dower  was  not  inconsistent  with  the  testator's  di- 
rection that  his  real  estate  be  sold  in  order  to  furnish  the  means 
for  such  special  provision.  Many  of  them  will  be  found  in  Rop- 
er on  Husband  and  Wife,  and  Clancy  on  the  Rights  of  Married 
Women.  There  are  also  American  cases  to  the  same  effect. 
Wood  V.  Wood,  5  Paige  596;  Irving  v.  DeKay,  9  Paige  521 ;  Lew- 
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is  V.  Smith,  5  Sekl.  202.  Chancellor  Vroom,  indeed,  in  Stark  v. 
Hunton,  Sax.  216,  227,  remarks  upon  the  poHcy  of  the  English 
law  with  respect  to  dower,  and  contradistinguishes  from  it  the 
policy  of  our  law  as  manifested  by  our  statute,  and  Chancellor 
Zabriskie  in  Colgate  v.  Colgate,  8  C.  E.  Gr.  372,  approves  the  dis- 
tinction. Our  statute,  it  may  be  remarked  however,  has  received 
a  strict  construction  (Van  Arsdale  v.  Van  Arsdale,  ubi  supra), 
and  the  rule  of  construction  laid  down  by  Chancellor  Vroom  is 
no  less  stringent  and  exacting  in  favor  of  the  widow  than  that 
laid  down  in  the  English  cases.  Here,  as  there,  the  question  is 
merely  as  to  the  intention  of  the  testator.  The  widow,  in  the 
case  before  me,  has  never  in  fact  elected  to  receive  the  provi- 
sions of  the  will  in  lieu  of  her  dower.  The  evidence  is  clear  that 
she  was  not  called  upon  to  make  an  election.  Up  to  the  time 
of  the  sale  of  the  farm  she  and  the  family  resided  together 
there;  and  when  it  was  sold,  in  1864,  and  she  released  her 
dower  in  it,  it  was  on  the  understanding,  on  her  part  and  on 
that  of  the  executor  and  his  legal  counsel,  and  she  was  then  so 
advised  by  the  latter,  that  she  was  not  required  to  elect,  but 
was  entitled  to  the  provision  under  the  will,  and  her  dower  also. 
.  .  .  In  my  view  of  the  case  the  widow  was  entitled  both  to 
the  provision  made  for  her  by  the  will  and  her  dower.  Under  the 
circumstances  she  should,  however,  have  dower  only  from  the  time 
when  her  enjoyment  of  that  provision  ceased,  but  is  entitled  to  it 
from  that  time."  [Van  Arsdale  v.  Van  Arsdale,  26  N.  J.  L.  404, 
cites  full  authorities.] 

Case:  Stark  v.  Hunton,  i  N.  J.  Eq.  224  (Sup.  Ct.  1831). — 
"Considering  this  case  as  at  common  law,  and  independent  of 
our  statute,  the  two  questions  that  present  themselves  are:  i. 
Did  the  testator  intend  the  devise  to  be  in  lieu  of  dower?  and 
2.  Did  the  widow  accept  of  the  devise?  ...  I  think  it  may 
be  laid  down  as  a  settled  rule  at  the  present  day,  that  express 
words  of  exclusion  are  not  necessary  in  a  will,  in  order  to  bar 
dower.  It  is  sufficient  if  there  be  a  manifest  and  unequivocal 
intention.  This  intention  must  be  so  plain  as  to  admit  of  no 
reasonable  doubt.  If  it  be  doubtful  or  ambiguous,  the  legal  right 
of  the  widow  will  prevail.  See  the  case  of  Birmingham  v.  Kir- 
wan,  2  Sch.  and  Lef.  444,  and  the  authorities  there  cited. 
Where  there  are  no  express  words  of  exclusion,  as  in  the  case 
25 
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now  before  the  court,  the  intention  of  the  testator  is  to  be 
gathered  from  circumstances.  .  .  .  That  which  approaches 
nearest  to  such  rule  [a  general  rule]  is  the  principle  already  ad- 
verted to,  that  the  intention  must  be  so  plain  as  not  to  admit  of 
reasonable  doubt.  The  claim  of  dower  must  be  inconsistent  with 
the  will,  or  so  repugnant  to  its  provisions  as  to  disturb  and  de- 
feat them.  This  principle  runs  through  all  the  cases,  from  that 
of  Lawrence  v.  Lawrence,  2  Vern.  365,  to  the  latest  of  the  Eng- 
lish decisions,  and  has  been  adopted  by  the  most  learned  judicial 
tribunals  of  our  country.  .  .  .  They  were  lately  reviewed 
with  great  clearness  by  Chancellor  Kent,  in  the  case  of  Adsit  v. 
Adsit,  4  Johns.  C.  R.  448.  The  result  from  the  whole  was,  that 
where  there  are  no  express  words  of  exclusion,  the  intention  to 
exclude  must  be  beyond  reasonable  doubt.  And  in  a  late  work, 
coming  over  the  subject  of  dower,  the  same  principle  is  recog- 
/  nized.     4  Kent's  Com.  57." 

Case:  Pratt  v.  Douglas,  38  N.  J.  Eq.  536  (Err.  and  App. 
1884). — "In  Adsit  V.  Adsit,  2  Johns.  Ch.  448,  Chancellor  Kent, 
after  a  historical  review  of  the  prior  cases,  deduces  from  them  a 
rule  which  has  met  with  uniform  approval — that  to  enable  the 
court  to  deduce  an  intention  that  a  testamentary  gift  to  the 
widow  should  be  in  lieu  of  dower,  'the  claim  of  dower  must  be 
inconsistent  with  the  will  and  repugnant  to  its  disposition  or 
some  of  them ;   it  must,  in  fact,  disturb  or  disappoint  the  will'  " 

Case:  Brokaw  v.  Brokaw,  41  N.  J.  Eq.  307  (Prerog.  Ct.  1886). 
— "She  was  not  entitled  to  occupy  the  property  rent  free  as  a 
dowress.  She  accepted  the  provision  made  for  her  by  the  will, 
and  that  provision  was  inconsistent  with  her  dower.  The  will 
gives  her  all  the  personal  estate  after  payment  of  debts  and 
funeral  and  testamentary  expenses,  and  then  directs  that  the  ex- 
ecutors sell,  as  soon  as  conveniently  may  be  after  the  testator's 
death,  at  their  discretion  as  to  the  time  of  sale,  all  his  real  estate, 
and  divide  the  proceeds  into  two  equal  shares,  of  which  the  will 
gives  her  one  and  devotes  the  other  to  the  support  of  the  testa- 
tor's father,  etc.  The  testator  certainly  did  not  intend  that  she 
should  have  her  dower  in  his  land  in  addition  to  the  provision 
made  in  the  will  for  her.  Where  the  provisions  of  the  will 
manifest  a  clear  and  unequivocal  intention  on  the  part  of  the 
testator  to  bar  his  wife's  dower,  it  is  sufficient,  without  express 
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words,  to  put  her  to  her  election  between  the  provision  made 
for  her  in  the  will  and  that  made  for  her  by  law.  Stark  v. 
Hunton,  Sax.  216;  Colgate  v.  Colgate,  8  C.  E.  Gr.  372;  Stewart 
V.  Stewart,  4  Stew.  Eq.  398." 

288.  A  devise  to  a  zvidozu  of  the  use  and  enjoyment  of  two 
rooms  is  a  devise  of  lands  or  real  estate  for  her  life,  and 
puts  her  to  her  election. 

Case:  Morgan  v.  Titus,  3  N.  J.  Eq.  204  (Chan.  1835). — "By 
the  will  she  had  given  to  her  a  certain  and  determinate  interest 
in  the  realty  [the  use  and  enjoyment  of  the  two  rooms  she  then 
occupied  in  his  house,  the  use  of  the  kitchen  and  cellar,  and  suf- 
ficient fire-wood  and  two  cows].  It  amounted  to  a  devise  'of 
lands  or  real  estate  for  her  life,'  according  to  the  provisions  of 
the  act,  entitled,  'A  supplement  to  the  act  relative  to  dower,' 
(Rev.  Laws,  677),  and  of  course  the  widow  could  not  be  entitled 
to  dower  in  the  premises,  unless  she  expressed  her  dissent  in 
writing  to  accept  the  devise.  This  was  not  done.  If  not  entitled 
to  dower,  she  could  have  no  pretension  to  any  right  of  occupancy 
further  than  given  by  the  will ;  for  the  right  of  retaining  posses- 
sion of  the  homestead  does  not  attach  where  there  is  no  dower 
to  be  assigned  by  the  heir." 

Case:  White  v.  White,  16  N.  J.  L.  214  (Sup.  Ct.  1837).— 
"On  the  same  principle  that  a  house  is  real  estate,  a  room  must 
likewise  be  so,  in  a  house,  as  having  its  share  in  the  foundation. 
If  the  widow  should  be  put  out  of  the  room,  may  she  not  recover 
it  in  ejectment  and  have  a  writ  of  possession?" 

28^.  A  devise  that  gives  the  widozv  full  possession  of  specific 
real  property,  but  devises  said  property  in  trust  for  the 
term  of  one  year,  and  then  to  be  turned  over  to  her  for 
her  life,  in  the  absence  of  dissent  bars  her  dower.  A  di- 
rection to  his  executors  to  sell  and  convey,  giving  "good 
and  sufficient  deeds"  to  the  vendees,  puts  her  to  her  elec- 
tion. 

Case:  Cooper  v.  Cooper,  56  N.  J.  Eq.  53  (Chan.  1897). — 
"Three  points  are  made  by  the  defendants  in  opposition  to  this 
bill  for  dower.  First,  That  by  the  third  section  of  the  will  a  de- 
vise for  life  or  during  widowhood  was  made  to  the  complainant 
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of  the  Broadway  premises,  which  bars  her  dower  under  the  six- 
teenth section  of  the  Dower  Act,  unless  she  dissented  therefrom 
within  six  months  after  the  probate  of  the  will,  which  she  has 
not  done.  .  .  .  Third,  That  she  has  already  made  such  elec- 
tion by  accepting  bequests  of  personalty  under  the  will  and  six 
months'  payment  of  her  annuity.  .  .  .  The  complainant  con- 
tends that  there  is  no  devise  to  her  of  any  estate  at  law,  either 
for  life  or  during  widowhood,  in  the  Broadway  premises,  but 
that  they  are  either  devised  in  trust  to  the  executors.  .  .  . 
I  cannot  adopt  this  view.  The  gift  to  the  executors  is  expressly 
in  trust  for  the  term  of  one  year,  'to  hold  the  same,  receive  all 
the  rents,  issues  and  profits.'  .  .  .  Now  it  seems  to  me  that 
that  language  limits  the  gift  in  trust  to  his  executors  for  the  term 
of  one  year.  Then  follows  this  clause :  'At  the  end  of  the  said 
one  year  after  my  death  (my  wife  still  living  and  remaining  my 
widow)  then  I  order  and  direct  my  said  executors  hereinafter 
named  to  turn  the  said  Broadway  premises  over  to  her,  to  have 
full  care  and  charge  of  said  premises,  during  the  term  of  her 
natural  life  or  so  long  as  she  remains  my  widow,  she  also  to  re- 
ceive all  collectible  back  rents  due  on  the  said  premises.'  . 
It  was  admitted  by  the  counsel  of  complainant  that  the  result  of 
the  bequest  was  to  give  to  the  wife  the  beneficial  use  of  the 
premises,  but  it  was  earnestly  argued  that  such  provision  did 
not  result  in  giving  her  a  legal  estate.  In  my  opinion,  the  direc- 
tion to  his  executors  'to  turn  the  said  Broadway  premises  over  to 
her  [his  wife],  to  have  full  care  and  charge  of  said  premises,'  etc., 
was,  in  eflfect,  a  gift  of  the  premises  to  her  for  life.  It  put  her  in 
possession,  and  gave  her  the  right  to  the  possession  and  use  dur- 
ing her  natural  life.  And  such  a  gift,  according  to  all  the  au- 
thorities, is  an  estate  for  life.  The  fact  that  it  is  Hmited  to  her 
widowhood,  does  not  prevent  it  from  operating  as  a  bar,  in  the 
absence  of  dissent.  Such  was  clearly  the  decision  of  Chancellor 
Vroom  in  Stark  v.  Hunton,  Sax.  216,  a  leading  case  on  this  top- 
ic ;  Den  v.  Manners,  Spen.  142 ;  Hance  v.  West,  3  Vr.  233  ;  Mor- 
gan V.  Titus,  2  Gr.  Ch.  201 ;  White  v.  White,  i  Harr,  202,  where 
the  provision  was,  as  here,  for  life  or  widowhood;  Thompson  v. 
Egbert,  2  Harr.  459 ;  Thomas  v.  Thomas,  2  C.  E.  Gr.  356 ;  Woo- 
ster  V.  Cooper,  8  Dick.  Ch.  Rep.  682 ;  Kearney  v.  Kearney,  2  C. 
E.  Gr.  59.  I  have  no  doubt  that  the  complainant  can  maintain 
ejectment  for  the  premises  in  question.    This  result  is,  of  course. 
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fatal  to  the  complainant's  claim.  Second. — I  think,  also,  .  .  . 
she  .[the  widow]  should  be  put  to  her  election  between  benefits 
under  the  will  and  her  claim  for  dower,  and  that  she  cannot  have 
both,  on  the  plain  ground  that  the  assertion  of  her  right  of  dower 
will  interfere  and  be  inconsistent  with  the  disposition  the  testator 
has  made  of  his  property.  .  .  .  Then,  when  he  directs  a  sale, 
he  directs  his  executors  to  give  'good  and  sufficient  deeds.'  Now, 
I  think  that  by  that  language  the  testator  intended  to  direct  his 
executors  to  give  good  and  sufficient  title.  The  will  was  not  pre- 
pared by  a  skilled  draftsman,  and,  in  common  parlance,  to  give 
a  'good  and  sufficient  deed'  means  to  give  a  good  and  sufficient 
title ;  and  I  think  that  was  the  force  of  the  language  used.  .  .  . 
But  the  modern  decisions  which,  in  my  judgment,  are  more  in 
accordance  with  common  sense,  tend  to  hold  that  a  power  and 
direction  to  sell  and  convey  necessarily  includes  the  idea  of  con- 
veying the  title  free  and  clear  of  dower.  Except  sales  of  real 
estate  by  sheriff  on  common-law  judgments,  the  cases  where  a  sale 
of  real  estate  is  made  by  a  husband  without  his  wife  joining  him 
are  very  rare  indeed.  Ordinary  purchasers  will  not  accept  a  title 
with  an  outstanding  inchoate  dower  upon  it,  much  less  one  that 
has  dower  fastened  upon  it  by  the  death  of  the  husband.  Such  a  title 
is  not  marketable,  in  the  ordinary  sense  of  that  word.  On  this 
subject  I  refer  to  the  cases  already  cited,  and  to  Colgate  v.  Col- 
gate, 8  C.  E.  Or.  372,  and  the  cases  there  cited ;  Stewart  v.  Stew- 
art, 4  Stew.  Eq.  399;  Norris  v.  Clark,  2  Stock.  51;  Griggs  v. 
Veghte,  2  Dick.  Ch.  Rep.   179." 

2go.  Where  a  testator  evinces  a  dear  intention  to  dispose  of 
the  whole  estate,  including  the  interests  of  third  persons, 
then  the  devisee^  accepting  the  devise,  cannot  retain  the 
devise  and  also  demand  dozwr. 

Case:  Snook  v.  Snook,  43  N.  J.  Eq.  132  (Chan.  1887). — 
[Syllabus]  :  The  widow  and  son  of  an  intestate  inherited  from 
him  two  farms,  S.  and  W.,  and  the  widow's  dower  was  never 
assigned  in  either.  The  son  married  and  died  testate,  leaving 
his  mother  and  his  wife  surviving,  but  no  lawful  issue.  He  de- 
vised the  S.  farm  to  his  mother,  in  fee,  and  the  W.  farm  to 
his  mother  and  his  wife  for  life,  and  the  fee  to  the  survivor 
of   them.     They   accepted   the   devises. — Held,   that   the   mother 
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thereby  lost  her  dower  in  the  W.   farm  and  the  wife  hers  in 
the  S.  Farm." 

[Bird  V.  C]  :  "The  defendant  refers  to  the  case  of  Wade 
V.  Miller,  3  Vr.  296,  for  a  clear  and  elaborate  exposition  of  the 
doctrine  of  extinguishment,  and  feels  assured  that  the  law  as 
there  laid  down  must  govern  this  case  and  prevent  the  claim  of 
dower.  ...  I  am  referred  to  the  case  of  Leonard  v.  Steele, 
4  Barb.  20,  in  which  it  is  declared  that  where  a  testator  owns 
the  entire  estate  in  lands,  subject  to  a  right  of  dower,  and  de- 
vises a  part  of  such  estate  to  the  person  having  such  right  of 
dower  and  the  residue  to  another,  but  without  declaring  his 
intention  to  dispose  of  the  whole  estate,  including  the  right  of 
dower,  or  that  the  dowress  should  relinquish  either  such  dower 
or  her  devise,  and  that  no  such  intention  is  deducible  by  clear 
and  manifest  implication,  the  presumption  is  that  the  testator 
only  intended  to  devise  his  own  interest  in  the  premises  sub- 
ject to  the  right  of  dower  therein.  The  doctrine  of  election 
was  evoked  as  against  the  claim  of  dower,  that  of  merger  or 
extinguishment  was  not  presented.  The  case  most  clearly  sus- 
tains the  complainant's  view  of  this  case,  that  a  widow,  under 
such  circumstances,  is  entitled,  not  only  to  the  devise,  but  also 
to  dower.  But  in  that  case  the  court  does  not  fail  to  admit  that 
in  case  the  testator  evinces  a  clear  intention  to  dispose  of  the 
whole  estate,  including  the  interest  of  third  persons,  then  the  de- 
visee, accepting  the  devise,  cannot  claim  under  another  title. 
The  rule  thus  admitted  as  an  exception,  I  think  must  control 
the  case  I  am  called  upon  to  decide.  .  .  .  The  complainant 
claims  the  full  benefit  of  these  gifts,  and  the  defendant  has  ac- 
cepted the  provisions  made  for  her  by  her  husband.  It  is  too 
late  for  the  defendant  to  reject  these  provisions  and  demand 
dower  in  the  lands  in  Sussex  County,  and  I  feel  obliged  to  con- 
clude that  the  complainant  was  put  to  her  election,  and,  having 
accepted  the  devises  made  to  her,  she  is  bound  thereby  and  can- 
not now  also  claim  dower.  Therefore,  supposing  that  Wade  v. 
Miller  was  not  intended  to  embrace  a  case  like  the  present  one, 
I  reach  the  same  end  that  I  would  were  I  to  follow  that  case,  by 
following  the  just  reasoning  of  the  one  upon  which  the  com- 
plainant depends."  [See,  also,  Xorris  v.  Clark,  10  X.  J.  Eq,  56, 
Chan.   1854.] 


Dower  385 

2gi.  The  imdozv  must  elect  ivhen  the  zvhole  zvill  and  the  cir- 
cumstances of  the  estate  show  that  the  testator  intended 
the  provision  to  be  in  lieu  of  dozvcr.  When  a  testator 
makes  for  his  zvidozv  a  provision  as  to  his  real  estate  in 
exact  correspondence  zi'ith  the  provision  of  the  lazv  she 
must  elect. 

Case:  Griggs  v.  \'eghte,  47  N.  J.  Eq.  183  (Chan.  1890). — 
"The  most  important  question  presented  is  the  twelfth,  as  fol- 
lows :  Ts  the  widow  entitled  to  dower  in  the  real  estate  of 
testator?'  Or,  rather,  did  the  testator,  in  making  the  provision 
he  has  for  the  widow  in  his  will,  intend  that  she  should  take, 
as  he  provides,  certain  personal  property,  the  legacy  of  $1,000, 
and  the  interest  from  the  one-third  of  the  proceeds  of  the  real 
and  personal  estate,  and  also  have  her  dower  in  his  real  estate? 
Or  was  the  one  in  lieu  of  the  other?  Of  course,  primarily,  she 
is  entitled  to  dower  in  the  real  estate — the  law  gives  that  to 
her — and  it  is  a  right  which  she  is  entitled  to  enforce  if  she  so 
determines.  But  can  she  take  her  dower  as  the  law  provides, 
and  also  the  provision  of  the  will,  or  must  she  elect  which  of  the 
two  she  will  accept?  This  is  only  to  be  settled  by  ascertaining 
what  was  the  intention  of  the  testator  in  making  the  provision 
he  has  for  her,  with  reference  to  its  being  in  lieu  of  or  in  ad- 
dition to  her  dower.  If  he  intended  it  in  lieu  thereof,  she  must 
choose  between  the  two.  If  a  testator  declares  in  express  words 
one  way  or  the  other,  such  declaration  is  conclusive.  But,  in  the 
absence  of  express  words,  how  is  the  intention  to  be  ascertained? 
The  legislature  has  by  statute  (Rev.  p.  322,  sec.  16")  determined 
what,  in  a  certain  case,  shall  be  considered  as  indicating  an  in- 
tention on  the  part  of  the  testator  to  bar  the  dower  of  the 
widow,  viz.,  that  a  devise  to  the  wife,  by  a  will  duly  executed 
to  pass  real  estate,  of  any  lands  or  real  estate  for  her  life  or 
otherwise,  without  expressing  whether  such  devise  is  intended 
to  be  in  lieu  or  bar  of  dower  or  not,  will  put  the  widow  to  her 
election  between  the  provision  of  the  will  or  her  dower  by  law. 
This  is  the  only  rule  of  interpretation  laid  down  by  the  legis- 
lature on  this  subject.  ...  In  this  State  it  seems  settled,  that 
when,  from  the  whole  will  and  circumstances  of  the  estate,  it  is 
manifest  that  the  testator,  in  making  provision  therein  for  his 
widow,  intended  that  the  same  was  to  be  in  lieu  of  dower,  it  is  suf- 
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ficient  to  put  her  to  her  election  between  the  provision  made  for 
her  in  the  will  and  that  made  for  her  by  law.  Stark  v.  Hunton, 
Sax.  226;  Norris  v.  Clark,  2  Stock.  51 ;  Colgate  v.  Colgate,  8  C.  E. 
Gr.  372;  Brokaw  v.  Brokaw,  14  Stew.  Eq.  304;  Stewart  v.  Stew- 
art, 4  Stew.  Eq.  398;  Snook  v.  Snook,  16  Stew.  Eq.  132.  .  .  . 
It  is  evident  that,  in  thus  making  the  provision  from  the  pro- 
ceeds of  his  real  estate  in  exact  correspondence  with  the  pro- 
vision of  law,  he  meant  it  to  take  the  place  of  her  dower  right, 
to  be  in  fact  what  the  law  provided  for  her,  so  arranged  as  to 
be  capable  of  enjoyment,  without  any  trouble  or  uncertainty. 
But  he  gives  her  not  only  the  equivalent  of  what  the  law  assures 
to  her,  but  a  legacy  of  $1,000  and  the  income  of  the  net 
proceeds  of  the  personal  estate.  While  the  fact  that  what  he 
gives  her  is  greater  than  would  be  her  dower  in  his  real  estate 
is  not  conclusive,  it  is  entitled  to  weight,  in  ascertaining  from 
the  will  what  was  the  intention  of  the  testator  in  giving  her 
such  a  share  of  his  estate,  with  reference  to  its  being  in  lieu  of 
dower.  ...  It  seems  clear  to  my  mind,  that  the  testator  in- 
tended the  provisions  he  made  for  his  wife  to  be  in  lieu  of  dower, 
and  that  she  must  elect  between  the  provisions  of  the  will  and 
her  dower  right  under  the  law." 

Case:  Hill  v.  Hill,  62  N.  J.  L.  443  (Err.  and  App.  1898).— 
[Approved  of  Griggs  v.  \'eghte,  supra,  in  following  terms:] 
"The  testator  .  .  .  devised  and  bequeathed  to  his  brother  all 
his  real  and  personal  property  not  above  disposed  of,  .  .  . 
'in  trust,  nevertheless,  .  .  .  the  interest  of  which  is  to  be 
paid  to  my  wife,  Florence  Hill,  for  her  own  use  and  disposition 
during  her  natural  life  or  during  her  widowhood.  .  .  .  The 
above  bequest  to  my  said  wife  is  hereby  made  to  be  by  her  re- 
ceived in  lieu  of  her  dower  in  my  estate.'  By  a  subsequent  clause 
testator  appointed  his  brother  executor  and  authorized  him  to  sell 
and  convey  all  the  lands  of  which  he,  testator,  should  die  seized. 
Under  this  will  it  is  entirely  clear  that  the  statute  respecting  the 
filing  of  a  written  dissent  by  the  widow  (Gen.  Stat.,  p.  1278,  sec. 
16)  had  no  operation,  and  the  widow  was  bound  to  elect  between 
its  provision  for  her  and  her  dower  right.  Griggs  v.  Veghte,  2 
Dick.  Ch.  Rep.  179;  and  see  cases  collected  in  opinion  of  the 
Chancellor  in  Helme  v.  Strater,  7  Id.  599.  That  the  statute  is 
without  effect  in  this  case  is  obvious  for  two  reasons — first,  be- 
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cause  the  will  expresses  the  testator's   intent  that  its  provision 
for  the  wife  is  made  in  lieu  of  dower."     .     .     . 

Case:  Adamson  v.  Ayres,  5  N.  J.  Eq.  353  (Qian.  1846). — 
^The  situation  of  the  estate,  as  to  the  comparative  amounts  of 
realty  and  personalty,  might  certainly  be  shown.  Suppose  the 
estate  consisted  of  $100  in  land  and  $10,000  in  personalty,  the 
court  would  not  shut  its  eyes  to  that  fact,  and  it  would  have  a 
legitimate  influence  on  the  reading  of  the  will.  To  this  extent 
the  cases  go  without  difficulty.     12  Price  216;  4  Russ.  454." 

2^2.  As  to  zvJiat  constitutes  a  fixed  election,  each  ca^e  must  be 
governed  by  its  own  circumstances.  Obiter:  The  general 
questions  are :  whether  the  parties  acting  or  acquiescing 
zvere  cognisant  of  their  rights?  whether  they  intended  to 
make  an  clectionf  whether  they  can  restore  .the  individuals, 
affected  by  their  action,  to  the  same  situation  as  if  the  acts 
had  never  been  performed?  or  zvhether  these  enquiries  are 
precluded  by  lapse  of  time?  [While  obiter, "much  quoted."] 
Decided:  There  must  be  some  decisive  act  by  the  widow. 
There  must  be  something  more  than  a  mere  intention  or 
determination  to  elect:  something  more,  even,  than  a  dec- 
laration of  such  intention  to  the  parties  interested.  The 
filing  of  an  answer,  in  the  widow's  name,  to  a  bill  in  chan- 
cery for  the  sale  of  the  testator's  real  estate,  unsigned  and 
unsworn  to  by  her,  does  not  constitute  an  election. 

Case:  English  v.  Ex'rs  of  English,  3  N.  J.  Eq.  508  (Chan. 
1836). — "There  is  a  single  point  presented  by  the  pleadings,  and 
by  the  agreement  of  the  parties :  Has  the  complainant  elected  to 
take  the  bequest  in  lieu  of  dower?  This  case  is  not  within  the 
supplement  to  the  act  relative  to  dower.  Rev.  L.  677.  That  pro- 
vides for  cases  where  lands  or  real  estate  are  given  to  a  wife  for 
life  or  otherwise,  and  without  expressing  whether  the  devise  is 
intended  to  be  in  lieu  of  dower  or  not.  In  this  case  there  is  no 
question  as  to  the  intention  of  the  testator.  He  gave  to  his  wife 
real  estate  in  New  Brunswick,  but  it  is  clearly  expressed  in  the 
will  that  this  devise  was  not  intended  to  be  in  lieu  of  dower,  or 
to  interfere  with  any  claim  of  dower  that  she  might  make.  The 
annuity  was  expressed  to  be  in  lieu  of  dower,  and  that  alone. 
There  is  no  ambiguity  whatever  upon  the  face  of  the  will.    .    . 
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If,  then,  the  widow  has  not  elected  to  take  the  annuity,  she  is  en- 
titled to  dower  at  common  law;  or,  under  the  existing  arrange- 
ment, to  the  interest  of  one-third  part  of  the  purchase  money,  dur- 
ing life.  What  acts  of  acceptance  or  acquiescence  are  sufficient  tO' 
constitute  an  election,  cannot  be  designated  with  sufficient  precision 
to  justify  a  general  rule.  Each  case,  as  it  occurs,  must  be  governed 
by  its  own  peculiar  circumstances.  The  general  questions  are, 
whether  the  parties  acting  or  acquiescing  were  cognizant  of  their 
rights ;  whether  they  intended  to  make  an  election ;  whether  they 
can  restore  the  individuals  affected  by  their  claim  to  the  same  sit- 
uation as  if  the  acts  had  never  been  performed;  or  whether  these 
inquiries  are  precluded  by  lapse  of  time.  Dillon  v.  Parker,  i 
Swans.  382,  in  notis.  ...  I  think  the  pleadings  and  evi- 
dence pretty  clearly  show,  that  it  was,  for  a  considerable  time  af- 
ter the  death  of  the  testator,  the  intention  of  the  widow  to  take 
the  annuity  in  lieu  of  dower.  She  openly  expressed  that  determ- 
ination at  different  times  to  one  of  the  executors,  and  also  to  oth- 
er persons.  .  .  .  But  in  case  of  dower,  there  must  be  some- 
thing more  than  a  mere  intention  to  elect.  The  right  to  dower  is 
a  legal  right.  Upon  the  death  of  the  husband,  the  widow  is 
seized  at  law  of  a  freehold  estate,  and  that  estate  cannot  be 
divested  by  an  intention  or  determination  to  take  something  else 
in  lieu  of  it,  no  matter  how  often  the  intention  may  have  been 
made  known  or  communicated.  Loose  conversations  with  third 
persons  to  that  effect,  are  of  no  account ;  and  the  making  known 
of  such  determination,  even  to  those  who  may  be  interested,  will 
not  of  itself  constitute  an  election  in  law.  There  must  be  some 
decisive  act  of  the  party,  with  knowledge  of  her  situation  and 
rights,  to  determine  the  election ;  or  there  must  be  an  intentional 
acquiescence  in  such  acts  c>f  others  as  are  not  only  inconsistent 
with  her  claim  of  dower,  but  render  it  impossible  for  her  to  as- 
sert her  claim  without  prejudices  to  the  rights  of  innocent  per- 
sons. We  have  already  remarked,  that  in  this  case  no  injury- 
can  accrue  to  third  persons ;  and  the  question  is  to  be  settled  up- 
on the  acts  of  the  complainant.  Of  these,  there  are  two  entitled 
to  consideration.  The  first  is,  the  joining  in  the  proposed  appli- 
cation to  the  legislature  for  a  sale  of  the  real  estate,  to  enable 
the  executors  to  carry  out  the  intentions  of  the  testator,  in  pay- 
ing the  legacies  and  executing  the  various  trusts  mentioned  in 
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the  will.  To  the  petition  the  name  of  the  complainant  is  afihxed 
in  her  own  hand,  and  the  fair  presumption  is  that  she  was  ac- 
quainted with  the  contents  and  meaning  of  the  paper.  But  this 
petition  was  never  acted  upon ;  no  application  was  ever  made  to 
the  legislature  for  relief ;  no  practical  result  grew  out  of  it.  The 
consent  thus  given  for  the  sale  of  the  property  was  liable  to  be 
recalled  at  any  time,  and  of  course  it  cannot  be  considered  as  de- 
cisive or  binding  so  as  to  constitute  a  legal  election.  The  other 
act  of  the  complainant  is  one  of  greater  weight,  and  demands 
more  consideration.  After  the  application  for  a  private  law  to 
authorize  a  sale  was  abandoned,  the  executors  filed  a  bill  in  this 
court  for  a  decree  to  authorize  a  sale  of  all  the  real  estate  of  the 
testator  not  specifically  devised.  To  this  bill,  the  complainant  in 
this  suit,  and  all  the  residuary  legatees,  were  made  parties ;  and 
relief  was  sought  on  the  ground  that  a  sale  was  necessary  to  car- 
ry into  effect  the  trusts  of  the  will,  one  of  which  was  the  payment 
of  the  annuity  to  the  complainant  during  her  widowhood.  An 
answer,  purporting  to  be  a  joint  and  several  answer  on  the  part 
of  the  widow  and  the  residuary  legatees,  was  put  in,  merely  echo- 
ing the  charges  of  the  bill,  and  joining  in  the  request  that  a  sale 
might  speedily  be  made.  And  upon  this  a  decree  was  made,  di- 
recting the  executors  to  sell  on  giving  the  notice  prescribed  in 
the  will.  If  this  proceeding  had  been  in  the  ordinary  form;  if 
the  answer  had  been  sworn  to  or  even  signed  by  the  complainant, 
I  should  have  considered  it  very  difficult  for  me  to  overcome  it. 
But  there  is  good  reason  to  believe  that  in  all  this  matter  she  was 
merely  quiescent ;  that  the  whole  proceeding  was  conducted  un- 
der the  direction  of  the  executors,  founded  on  what  they  be- 
lieved, and  had  reason  to  believe,  was  the  fact,  that  all  parties 
interested  were  desirous  of  a  sale.  The  widow  states  that  she 
gave  no  direction,  employed  no  counsel,  never  saw  or  assented  to 
the  answer  as  prepared  and  filed ;  and  when  it  is  seen  that  the 
answer  is  neither  signed  or  sworn  to  by  her,  and  that  her  state- 
ment is  not  denied  by  the  defendants  in  this  suit,  it  is  fair  to 
conclude  that  the  statement  is  correct.  Under  these  circum- 
stances, and  seeing  that  she  has  interposed  in  season  to  prevent 
any  injury  to  the  rights  of  third  persons,  I  feel  unwilling  to  say 
that  she  is  concluded  by  any  act  in  reference  to  that  suit.  It  is 
not  clear  to  my  mind,  that  anything  therein  done  or  permitted  in 
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her  name,  ought  to  conclude  her ;  and  I  cannot  feel  satisfied  to 
divest  her  of  a  clear,  certain  and  legal  right,  upon  doubtful  evi- 
dence." 

2g2a.  If  her  election  is  fairly  and  under  standingly  made,  it  is 
fixed. 

Case:  Davison  v.  Davison,  15  N.  J.  L.  235  (Sup.  Ct.  1836). — ■ 
[Syllabus]  :  "If  the  demandant  has  fairly  and  understandingly 
made  her  election  between  her  dower  and  the  bequest  of  her  hus- 
band, and  accepted  the  latter  in  lieu  of  the  former,  she  cannot  re- 
cover in  dower." 

i'pj.  A  midozv's  election  is  not  final  and  binding  upon  her  until 
made  by  her  with  a  knozvledge  of  her  rights  and  a  clear 
knowledge  of  the  effect  of  her  election,  unless  the  rights 
of  third  parties  have  intervened  wJiich  it  woidd  he  inequit- 
able to  disturb.  Especially  is  this  so  zvhen  she  has  been 
misled  by  mistaken  counsel. 

Case:  Macknet  v.  Macknet,  29  N.  J.  Eq.  58  (Chan.  1878).— 
"She  had  a  right  to  know  the  probable  consequences  of  her  dis- 
sent, and  if  she  was  misled  on  that  score  and  discovered  her  er- 
ror while  as  yet  there  was  time  to  retract  the  dissent,  and  made 
speedy  application  for  leave  to  do  so,  she  ought  to  be  placed  in 
statu  quo,  unless  the  situation  has  so  changed  since  her  election 
that  it  cannot  be  done  without  prejudice  to  the  subsequently-ac- 
quired rights  of  others.  Rumbold  v.  Rumbold,  3  Ves.  65.  In 
Wake  V.  Wake,  i  Ves.  335,  a  widow,  after  having  received  a 
legacy,  and  for  three  years  an  annuity,  between  which  legacy  and 
annuity  and  her  dower  she  was  bound  to  elect,  filed  her  bill  for 
her  dower.  It  was  held  by  Buller,  J.,  sitting  for  the  Lord  Chan- 
cellor, that  the  receipt  of  the  annuity  for  three  years,  and  the 
legacy,  did  not  prevent  her  right  of  election,  she  being  presumed 
not  to  have  acted  with  full  knowledge  which  would  bind  her. 
The  point  is,'  said  he,  'whether  she  had  full  knowledge  of  the 
circumstances  of  the  testator,  and  of  her  own  rights.  If  she  had 
acted  with  full  knowledge  she  should  not  afterwards  deny  it, 
but  after  three  years  only  I  cannot  say  she  is  not  entitled.'  In 
Snelgrove  v.  Snelgrove,  4  Dessaus,  274,  where  a  widow  had, 
conformably  to  the  will,  enjoyed  the  full  benefit  of  its  provision 
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in  her  behalf  for  Hfe,  and  the  will  proved  to  have  been  invalid, 
it  was  held  that  her  representatives  might,  nevertheless,  be  let 
in  to  claim  her  right  to  the  property  under  the  statute.  The 
court  said:  'This  (the  election)  arose  out  of  the  error  of  all  par- 
ties, and  was  not  a  fair  election  made  by  her  when  conversant  of 
all  her  rights.'  The  defendants  insist  that  the  complainant  seeks 
to  be  relieved  from  a  mere  mistake  of  law  on  her  part.  .  .  , 
She  was  entitled,  before  making  her  election,  to  full  knowledge 
of  the  value  of  the  income  of  Hattie's  share,  and  a  clear  knowl- 
edge of  the  efifect  of  her  dissent  on  her  right  to  that  income,  i 
Roper  on  H.  &  W.  601 ;  Clancy's  Rights  of  M.  W.  249 ;  Pusie  v. 
Desbouvrie,  3  P.  W.  315,  321 ;  see,  also,  Pickering  v.  Pickering, 
2  Beav.  31,  56.  .  .  .  No  rights  of  any  person  have  super- 
vened since  the  election  to  prevent  this  court  from  granting  the 
relief.  It  may  be  remarked  that  it  is  from  an  election  that  re- 
lief is  sought  in  this  case ;  not  from  a  contract.  The  complainant 
made  the  election  not  only  under  a  mistake  as  to  the  amount  of 
the  income,  when  she  had  a  full  right  to  knowledge  on  that  head, 
but,  also,  under  a  mistake  as  to  her  rights  (as  to  which  she  had  a 
right  to  clear  knowledge),  arising  from  misinformation  con- 
veyed to  her  with  such  assurance  of  its  unquestionable  correct- 
ness and  reliability  that  she  was  fully  justified  in  accepting  it  as 
undeniably  correct,  and  in  acting  on  it  accordingly.  Under  the 
circumstances  she  ought  to  be  relieved  from  it."  [See  Macknet 
V.  Macknet,  27  N.  J.  Eq.  594-598,  Err.  and  App.  1876.] 

Case:  Pratt  v.  Douglas,  38  N.  J.  Eq.  538  (Err.  and  App. 
1884). — Approved  of  Macknet  v.  Macknet,  supra,  as  follows:  "A 
person  accepting  a  benefit  under  a  will,  is  required,  on  the  doc- 
trine of  election,  to  relinquish  only  such  of  his  rights  as  are  in- 
consistent with  the  provisions  of  the  will  under  which  he  takes, 
that  no  disposition  of  the  testator  therein  may  be  defeated.  .  .  . 
The  evidence  shows  that  her  [the  widow's]  conduct,  in  that  re- 
spect, was  induced  by  ignorance  of  her  rights — acting  on  the 
advise  of  counsel,  that,  under  her  husband's  will,  she  was  entitled 
to  take  to  herself,  absolutely,  the  entire  property,  if  she  exercised 
her  powers  of  sale,  and  instead  of  intending  thereby  to  relinquish 
her  half  of  the  community  [California]  property,  her  purpose 
was  to  take  the  whole  of  it  to  her  individual  use,  rightfully,  as 
she  supposed.    Where  a  party  is  bound  to  elect  between  two  in- 
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consistent  rights,  and  the  contention  is  that  an  election  has  beer 
made  by  conduct,  it  must  be  shown  that  the  party  acted  with  a 
knowledge  of  his  rights— that,  knowing  that  he  could  not  hold 
the  property  which  he  was  otherwise  entitled  to,  and  that  given 
to  him  by  the  will,  he  acted  with  an  intention  to  relinquish  the 
former  and  accept  the  latter.  Wilson  v.  Thornbury,  L.  R.  (lo 
Ch.  App.)  239;  Dillon  v.  Parker,  i  Swanst.  359,  379,  380;  Pad- 
bury  V.  Clark,  2  Alacn.  &  G.  298:  Spread  v.  ^lorgan.  11  H.  of 
L.  Cas.  588;  I  Jarm.  on  Wills,  471  (Rand  Ed.,  2  Id.  40).  An 
election  made  in  ignorance,  or  under  a  mistake  of  the  real  na- 
ture and  extent  of  the  party's  own  rights,  is  not  binding,  and 
may  be  revoked,  unless  the  rights  of  third  persons  have  inter- 
vened, which  would  be  interfered  with  by  the  revocation,  i 
Pom.  Eq.  Jur.  sec.  572 ;  Macknet  v.  Alacknet,  2  Stew.  Eq.  54." 

Case:  Hill  v.  Hill,  62  N.  J.  L.  445  (Err.  and  App.  1898).— Also 
approved  of  [Macknet  v.  ^Macknet:  "The  defendant  is  not  es- 
topped by  the  judgment  against  her  from  asking  relief  in  a  court 
of  equity,  upon  equitable  terms,  in  case  her  election  to  accept  the 
provisions  of  the  will  was  made  under  a  mistake  as  to  her  rights, 
unless  the  situation  has  so  changed  since  her  election  that  it  can- 
not be  done  without  prejudice  to  the  subsequently-acquired  rights 
of  others.  Alacknet  v.  ]\Iacknet,  2  Stew.  Eq.  54.  [Also,  quoting, 
Wake  V.  Wake,  i  Ves.  335].  ...  In  Young  v.  Young,  6 
Dick.  Ch.  Rep.  491,  502,Vice-Chancellor  Pitney,  in  approving  this 
equitable  course,  said  (at  p.  502)  that  'the  doctrine  of  election  is 
one  resulting  not  in  forfeiture  but  compensation,  so  that  a  party 
claiming  under  a  will  shall  not  claim  against  that  will  except 
upon  condition  of  compensation  for  whatever  he  may  have 
claimed  under  the  will.  In  other  words,  he  is  permitted,  after 
having  claimed  under  a  will,  to  claim  against  the  will,  if,  out  of 
the  claim  against  the  will,  he  will  make  compensation  for  what 
he  has  claimed  under  the  will,'  and  in  the  application  of  that  prin- 
ciple to  the  case  before  him  he  allowed  the  claimant  to  acquire 
the  land  in  question  notwithstanding  her  receipt  of  the  legacy, 
provided  the  legacy  was  returned  with  interest.  .  .  .  This 
case,  it  seems  to  me,  cannot  be  distinguished  from  that  of  Davi- 
son V.  Davison,  3  Gr.  235,  decided  by  the  Supreme  Court  in  the 
year  1836,  and  which  has  been  recognized  for  so  many  years  as 
the  correct  determination  of  the  law  upon  the  facts  there  pre- 
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sented.  .  .  .  That  court  held  that  the  trial  Justice  should  have 
left  it  to  the  jury  to  say  whether  the  demandant  had  in  fact  and 
understandingly  elected  to  take  what  her  husband  had  given  her 
in  lieu  of  dower,  'and  whether  she  had  actually  accepted  of  the 
same  at  the  hands  of  the  executor,  and  to  have  instructed  the 
jury  that  if  she  had  done  so  they  ought  to  find  for  the  defend- 
ant' "  [For  mode  of  proving  an  election,  see  p.  444.  See  Davi- 
son V.  Davison,  15  N.  J.  L.  235]. 

Case:  Young  v.  Young,  51  N.  J.  Eq.  500  (Chan.  1893J. — 
"The  authorities  seem  to  concur  in  holding  that,  in  order  to 
make  the  enforcement  of  one  demand,  which  is  inconsistent  with 
another,  a  final  and  binding  election  to  take  that  and  not  the 
other,  the  party  must  either  be  shown  to  have  acted  advisedly, 
with  a  proper  knowledge  of  all  the  circumstances,  and  with  a 
consciousness  of  the  effect  of  the  act  relied  upon,  or  the  party 
adversely  interested  must  have  so  changed  his  position  in  reli- 
ance upon  such  action  that  it  would  be  inequitable  to  permit  the 
party  who  has  the  choice  to  recede  from  his  former  action." 

[Macknet  v.  Macknet,  supra,  discusses  mistake  of  law  and  mis- 
take of  fact.  And  Swedesboro  Loan  and  Building  Assn.  v.  Cans, 
65  N.  J.  Eq.  137  (Chan.  1903),  says:  "Our  later  cases  display  a 
desire  to  discover  some  ground  to  rectify  an  inequitable  result 
flowing  from  mistakes  of  all  kinds.  Qiilver  v.  Weston,  12  C.  E. 
Gr.  435 ;  Macknet  v.  Macknet,  supra ;  Martin  v.  New  York,  Sus- 
quehanna and  Western  Railroad  Co.,  supra  [9  Stew.  Eq.  109, 
112]  ;  Young  v.  Hill,  4  Stew.  Eq.  429.  The  abiUty  of  courts  of 
equity  to  rectify  mistakes  arising  from  ignorance  of  law  is  every- 
where acknowledged  to  exist  in  certain  instances.  .  .  .  The 
cases  in  which  the  power  has  been  exercised  are  collected  and 
classified  in  20  Am.  and  Eng.  Encycl.  L.  (2d.  ed.)   16."] 

2p4.  A  widow  zvho  elects  to  take  a  dcznsc  must  take  it  cum 
onere.  Cannot  disappoint  a  li'ill  wider  zvhich  she  takes  a 
benefit.  Lands  so  accepted  by  her  are  subject  to  their  pro- 
portion of  the  debts  of  testator. 

Case:  Stephenson  v.  Brown,  4  N.  J.  Eq.  504  (Chan.  1845). — 
"The  widow  was  at  liberty  to  take  her  dower  in  the  lands,  or  to 
accept  of  the  devise.  If  she  elected  to  take  the  devise,  she  must 
take  it  cum  onerc.     There  is  no  rule  distinguishing  between  the 
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widow  and  any  other  devisee.  The  settled  principle  in  equity  is^ 
that  he  who  accepts  a  benefit  under  a  will  must  conform  to  all 
its  provisions,  and  renounce  every  right  inconsistent  with  them. 
Glen  V.  Fisher,  6  John.  C.  R.  35 ;  Blake  v.  Bunbury,  i  Ves.  523."^ 

Case:  Bird  v.  Hawkins,  58  N.  J.  Eq.  247  (Chan.  1899). — 
"In  Van  Duyne  v.  Van  Duyne,  i  McCart.  50,  .  .  .  the  rule 
in  equity  was  declared  to  be  well  settled  that  a  man  shall  not  take 
a  beneficial  interest  under  a  will,  and  at  the  same  time  set  up  any 
right  of  his  own  which  would  in  any  way  prevent  the  full  effect  of 
every  part  of  the  will.  .  .  .  The  testator  is  presumed  to  have  all 
his  gifts  to  his  beneficiaries  under  consideration  and  to  have  im- 
posed his  terms  with  all  these  gifts  in  view,  and  the  beneficiary  is 
not  permitted  to  accept  what  is  profitable  to  him  and  disappoint 
the  testator  in  other  particulars.  .  .  .  Applying  the  principle  stated 
to  the  case  under  consideration  has  the  defendant  Mrs.  Hawkins 
accepted  the  benefits  conferred  upon  her  by  the  will,  and  thus 
made  herself  liable  for  the  payment  of  the  debts  and  mortgages 
upon  the  property  devised  to  her?  The  doctrine  stated  in  the 
cases  of  Blake  v.  Bunbury,  Van  Duyne  v.  Van  Duyne,  (i  Mc- 
Cart, 50)  and  Yawger  v.  Yawger,  (10  Stew.  Eq.  218)  ubi  supra, 
declares  that  the  acceptance  of  any  benefit  under  the  will  imposes 
the  obligation  to  obey  the  testator's  command.  Under  these  ex- 
positions of  the  law  Mrs.  Hawkins  acceptance  of  the  devise  of 
the  home  property  and  its  furnishings,  which  acceptance  is  whol- 
ly undisputed,  was  effectual  to  oblige  her  to  pay  the  debts  and 
mortgages  upon  the  post-office  property  and  the  two-house  prop- 
erty given  to  her  under  the  second  devise." 

Case:  Bray  v.  Neill's  Executrix,  21  N.  J.  Eq.  (Prerog.  Ct. 
1870). —  [Syllabus]  :  "Lands  devised  to  a  widow  in  lieu  of  dow- 
er, if  accepted  by  her,  are  liable  to  their  proportion  of  the  debts 
of  the  testator." 

2p4a.     Devise  is  not  subject  to  debt  due  from  husband  to  wife.. 

Case:  Russell  v.  Minton,  42  N.  J.  Eq.  127  (Chan.  1886).— "In 
the  case  in  hand,  the  testator  provides  that  the  gift  to  his  wife  of 
interest,  etc.,  shall  be  in  lieu  of  her  dower  in  his  real  estate,  and 
of  any  other  right  to  which  by  law  she  may  be  entitled  in  his  es- 
tate, real  or  personal.    This  language  does  not  embrace  debts  due 
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from  him  to  her,  but  only  such  rights  in  and  to  his  property  as 
the  law  gives  to  her  as  his  widow.  It  is  urged  that  the  testator 
must  have  intended  to  include  all  rights  founded  in  law.  But 
in  Forsight  v.  Grant,  (i  Ves.  298)  where  the  testator,  by  the 
will,  not  only  gave  all  his  real  and  personal  estate  which  he  had 
at  the  time  of  making  the  will,  or  of  which  he  might  die  pos- 
sessed, but  revoked  all  former  settlements  and  wills  made  by 
him,  and  he  had  made  no  settlements,  except  by  the  bond,  it  was 
held  to  be  clear  that  the  bond  debt  was  not  satisfied  by  the  testa- 
mentary provision."  [Valuable  note  on  p.  123.  In  Rusling  v. 
Rusling,  Id.  p.  597,  'in  lieu  and  bar  of  her  right  of  dower  or  any 
other  claim  that  she  may  have  against  my  estate,'  discharges  the 
debt  he  owed  her  as  her  trustee.] 

2p^.  A  zmdoiv  is  excused  in  declining  to  make  her  election  while 
a  controversy  is  pending  respecting  the  zvill  of  the  testa- 
tor. 

Case:  Church  at  Accjuackanonk  v.  Ex'rs  of  Ackerman,  i  N. 
J.  Eq.  43  (Chan.  1830). — "She  [the  widow]  declined  making  her 
election,  or  receiving  the  legacy  of  $2,000  in  lieu  of  dower."  .  .  . 

[The  Chancellor]  :  "A  controversy  was  pending  respecting  the 
will  of  the  testator  so  far  as  it  affected  the  real  estate ;  with 
that  controversy  her  rights  under  the  will  were  in  a  degree  con- 
nected; and  I  think  she  is  excused,  at  least,  if  not  justified,  in 
declining  to  receive  the  legacy  until  the  matter  was  settled." 

2^6.     A  zvidow  may  make  her  election  by  parol. 

Case:  Davison  v.  Davison,  15  N.  J.  L.  236  (Sup.  Ct.  1836). — 
"The  testator  bequeathed  to  her  certain  personal  property,  and 
the  sum  of  thirty  dollars  in  money,  adding  these  words,  viz  :  'pro- 
vided my  said  wife  Susanna  accept  of  the  same,  in  lieu  for  her 
right  of  dower  to  my  lands.  .  .  .  But  a  widow  hath  no  estate 
till  one  be  assigned  to  her,  in  the  lands,  and  consequently  there  is 
none  to  be  divested.  .  .  .  It  is  not  an  estate ;  it  is  no  more 
than  a  privilege  or  right  to  require  that  one  be  made  to  her. 
While  it  remains  a  mere  personal  privilege,  like  that  to  demand  a 
sum  of  money  or  a  chattel,  she  can  do  with  it  by  parol,  as  she 
pleases ;  she  can  delay  the  demand  for  seventeen  years,  as  in  this 
case,  or  waive  it ;  or  accept  any  recompense  in  lieu  of  such  per- 
26 
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sonal  privilege.  .  .  .  Whether  a  mere  agreement  to  accept 
is  sufficient  or  not,  is  not  presented  in  this  case ;  here  is  an  agree- 
ment to  accept  and  carried  into  execution  by  the  actual  accept- 
ance of  the  recompense.  It  is  proved  that  she  took  all  the  arti- 
cles into  her  own  custody."  [Compare  sec.  349,  infra.  Consult 
Hill  V.  Hill,  62  N.  J.  L.  446,  Err.  and  App.  1898]. 

Entry 

2g'j-  A  widoiv  is  not  allozved  to  enter  upon  the  land  of  her  hus- 
band before  her  dozver  has  been  assigned. 

Case:  Den.  v.  Dodd,  6  N.  J.  L.  367  (Sup.  Ct.  1797). —  [Obi- 
ter] :  "Several  cases  and  authorities  have  been  cited  to  show  that 
a  widow  is  not  allowed  to  enter  upon  the  land  of  her  husband  be- 
fore her  dower  has  been  assigned.  It  would  be  superfluous  to 
refer  to  them,  for  we  consider  the  law  as  clearly  settled  upon 
this  point.     .     .     .     We  are  bound  by  repeated  decisions." 

Examination  of  a  Wife  to  Bar  Dower 

^8.  The  private  examifuition  of  a  wife  to  convey  her  dower 
may  be  made  in  the  presence  of  any  person  except  her 
husband  only. 

Case:  Den.  v.  Geiger,  9  N.  J.  L.  233  (Sup.  Ct.  1827).— "It  is 
msisted  that  the  examination  must  not  only  be  apart  from  the 
husband  but  apart  from  all  other  persons.  Oi)  much  reflection 
however,  I  am  satisfied  that  such  is  not  the  sound  construction  of 
the  statute,  that  the  design  of  the  legislature  was  to  exclude 
the  husband,  and  him  only,  from  this  examination.  The  phrase 
'private  examination'  is  qualified  and  explained  by  the  super- 
added words  'apart  from  her  husband.'  Otherwise  these  words 
are  without  purpose  and  meaning;  for  if  by  'private'  is  meant 
the  absence  of  all  persons  whatever,  why  add  'apart  from  her 
husband,'  who,  unless  man  and  wife  were  literally  as  well  as  fig- 
uratively one,  must  necessarily  be  excluded.  Substitute  instead 
of  the  words  in  question  the  meaning  attributed  to  them,  and  its 
propriety  will  perhaps  be  more  obvious.  At  the  examination 
all  persons  whatever,  and  also  her  husband,  shall  be  absent.  The 
design  of  the  legislature  in  this  examination  was  to  protect  the 
woman  from  the  control  of  the  husband  and  him  alone.     She  is 
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to  declare  herself  free  from  fear,  threats  or  compulsion,  not  in 
general,  or  of  all  persons,  but  of  her  husband.  He  only  then 
needs  to  be  excluded." 

Exoneration  of  a  Mortgage 

2pp.  The  personal  estate  of  an  intestate  must  exonerate  the  land 
subject  to  a  mortgage  put  thereon  during  coverture  by  in- 
testate alone,  and  dozver  be  assigned  therein  as  unencum- 
bered. The  land  itself  must  bear  the  burden,  if  conveyed 
to  the  intestate  subject  to  a  mortgage,  even  when  the  testa- 
tor expressly  assumes  payment  thereof;  unless  he  has 
made  the  debt  absolutely  his  own,  or  has  manifested  an 
intention  to  throw  the  burden  on  the  personalty. 

Case:  Campbell  v.  Campbell,  30  N.  J.  Eq.  416  (Chan.  1879). 
— "Of  the  real  estate  owned  by  him,  individually,  .  .  .  some 
was  subject  to  mortgage  which  had  been  put  upon  it  by  him, 
and  the  rest  was  subject  to  mortgage  which  was  upon  it  when  he. 
bought  it,  and  subject  to  which  it  was  conveyed  to  him,  the 
amount  of  the  mortgage  being  allowed  to  him  as  so  much  of 
the  purchase-money  of  the  property,  and  he  having  expressly,  as 
between  him  and  his  grantor,  assumed  the  payment  thereof. 
.  .  .  It  is  almost  equally  so  .[unnecessary  to  speak]  with  re- 
gard to  that  part  of  such  real  estate  [of  intestate  husband's] 
which  is  subject  to  mortgage  put  thereon  by  him.  His  personal 
estate  is  bound  to  exonerate  the  land  from  the  burden  of  the 
mortgage.  Keene  v.  Munn,  i  C.  E.  Gr.  398;  McLenahan  v. 
McLenahan,  3  C.  E.  Gr.  loi.  As  to  that  which  was  purchased 
by  him  subject  to  mortgage,  the  amount  of  which  was  allowed 
to  him  as  so  much  of  the  purchase-money,  and  the  payment 
w^hereof  he  assumed,  his  personal  estate  is  not  bound  to  exonera- 
tion. In  such  case,  to  make  his  personal  estate  primarily  liable, 
there  must  be  clear  evidence  of  an  intention  to  make  the  mort- 
gage debt  his  own.  The  weight  of  authority,  both  in  this  coun- 
try and  in  England,  is,  that  the  personal  estate  is  not  primarily 
liable,  unless  the  grantee  has  not  merely  made  himself  answer- 
able for  the  payment  of  the  mortgage,  but  has  made  the  debt  di- 
rectly and  absolutely  his  own,  or  has  in  some  other  w^ay  mani- 
fested an  intention  to  throw^  the  burden  on  the  personalty.    But 
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the  point  under  discussion  was  directly  passed  upon  and  decided 
in  McLenahan  v.  McLenahan,  ubi  sup.    There  the  amount  of  the 
mortgage  had  been  allowed  to  the  intestate  as  so  much  of  the 
purchase  money.     See,  also,  Crowell  v.  Hospital  of  Saint  Barna- 
bas, 12  C.  E.  Gr.  650,  and  King  v.  Whitely,  i  Hoffm.  Ch.  477." 
Case:  McLanahan  v.   McLanahan,   18  N.  J.   Eq.   loi    (Chan. 
1866). —  [Fact]  :   "The  intestate  had  purchased  the  lands  subject 
to  the  mortgage  in  question,  but  had  not  expressly  assumed  or 
covenanted  to  pay  the  mortgage  by  the  deed  to  him,  which  only  re- 
cited that  the  land  was  conveyed  subject  to  the  mortgage.     The 
amount  of  the  mortgage  money  had  been  retained  by  him  from 
the  consideration."     .     .     .      [By  the  Court]  :   "Although  the  per- 
sonal estate  is  the  primary  fund  for  the  payment  of  the  debts  of 
decedent,   the  rule   is   limited   to   debts   created  by  him,   or    for 
which  he  has  rendered  himself  personally  liable,  directly  and  pri- 
marily.    Where  lands  subject  to  a  mortgage  debt,  not  created  by 
the  decedent,  descend  or  are  devised,  the  heir  or  devisee  takes 
•them  cum  oncrc,  and  is  not  entitled  to  have  the  debt  paid  out  of 
the  personal  estate,  unless  the  decedent  has  directly  assumed  the 
debt,  intending  to  make  it  a  charge  on  his  personal  estate,  or 
shall  have  so  directly  expressed  by  his  will.     It  is  not  enough 
that  he  has  assumed  to  pay  the  debt,  or  has  rendered  himself  lia- 
ble to  be  called  on  directly  by  the  creditor  to  pay  it.     The  au- 
thorities, ancient  and  modern,  are  uniform  on  these  principles, 
although  there  is  some  difference  as  to  what  shall  show  the  in- 
tention to  assume  the  mortgage  debt  as  a  primary  lien  on  the 
purchaser  and  his  personal  estate.     .     .     .     The  authorities  are 
collected  in  2  Jarman  on  Wills,  p.  546,  etc.,  and  are  thoroughly 
reviewed  and  discriminated  by  Chancellor  Kent,  in  Cumberland 
V.  Codrington,  3  Johns.  C  R.  229,  which  the  great  learning  and 
ability  of  that  distinguished  jurist  will  always  make  a  leading 
case  on  this   subject.     .     .     .     The   result   at  which   Chancellor 
Kent  arrives  is  this :   'There  must  be  a  direct  communication  and 
contract  with  the  mortgagee,  and  even  that  is  not  enough,  unless 
the  dealing  with  the  mortgagee  be  of  such  a  nature  as  to  afford 
decided  evidence  of  an  intention  to  shift  the  primary  obligation 
from  the  real  to  the  personal  fund.'  3  Johns.  C.  R.  262.     There 
is  in  this  case  no  contract  with  the  mortgagee,  and  nothing  to 
show  an  intention  to  shift  the  primary  obligation." 
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Extent  and  Enlargement  of  a  Wife's  Dower 

^00.  The  extent  of  a  zvife's  dower  is  fixed  at  the  death  of  her 
husband,  and  it  is  subject  to  such  mortgages  as  were  upon 
the  property  zvhen  he  acquired  title,  or  zt'hen  she  married 
him,  or  in  the  execution  of  zvhich  she  joined  ivith  him,  and 
which  remained  unpaid  at  his  death. 

Case:  Burnet  v.  Burnet,  46  N.  J.  Eq.  144  (Chan.  1889). — 
[Fact]  :  "That  [the  property]  in  New  York  .  .  .  was  en- 
cumbered by  three  mortgages  .  .  .  one  of  which  was  given 
prior  to  his  intermarriage  with  complainant,  and  two  afterwards, 
in  which  latter  the  complainant  joined."  .  .  .  [By  the  Court]  : 
"But  the  course  of  the  decisions  in  New  York,  as  well  as  in  this 
State,  without  an  exception  so  far  as  I  have  been  able  to  find, 
limit  the  right  to  the  equity  of  redemption,  and  give  the  widow 
her  dower,  subject  to  such  mortgages  as  were  upon  the  property 
when  her  husband  acquired  title  or  when  she  married  him,  or  in 
the  execution  of  which  she  joined  with  him  and  which  remained 
unpaid  at  his  death.  The  extent  of  her  dower  seems  to  have 
been  determined  and  her  rights  fixed  by  the  situation  at  his  death. 
Some  apparent  contradiction  on  this  point  has  been 
found  in  the  decided  cases,  and  some  confusion  and  inaccuracy 
in  their  treatment  by  the  commentators  have  arisen  from  a  fail- 
ure to  distinguish  between  actions  at  law  and  in  equity.  In  the 
former,  the  widow  has  in  some  cases  failed  because  a  mortgage 
(for  much  less,  it  may  be,  than  the  value  of  the  premises)  exe- 
cuted by  her  or  by  the  husband  before  marriage  has  been  held  by 
the  owner  of  the  fee  as  a  muniment  of  title,  where  she  would 
have  succeeded  in  equity  in  obtaining  dower  subject  to  the  mort- 
gage. So,  on  the  other  hand,  owners  of  the  fee  have  been  de- 
feated at  law  in  actions  of  dower,  and  their  lands  subjected  to 
full  dower  by  reason  of  an  erroneous  or  accidental  discharge  of 
the  mortgage,  or  a  failure  to  have  it  properly  assigned,  when 
they  would  have  been  protected  in  a  court  of  equity.  The  doc- 
trine of  merger,  as  applied  to  the  union  of  the  ownership  of  the 
fee  with  the  ownership  of  the  mortgage,  has  also,  in  several  in- 
stances, been  misapplied  to  cases  of  this  kind,  and  has  given  rise 
to  actual  inconsistences  in  the  results.  Numerous  instances  of 
cases  illustrating  these  real  and  apparent  conflicts  of  authority 
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are  given  by  Mr.  Scribner  in  his  Treatise.  But  with  these  excep- 
tions, the  rule  has  always  been  as  above  stated.  ...  As  be- 
fore remarked,  the  relative  rights  of  the  widow  and  heir  or  devisee 
seem  to  be  fixed  at  the  death  of  her  husband,  and,  if  so,  cannot 
be  disturbed  by  anything  that  takes  place  subsequent  thereto." 

201.  A  zcidozc's  dozver  is  not  enlarged  by  the  payment  of  mort- 
gages ivith  funds  arising  from  the  execution  of  testator's 
direction  to  sell  the  mortgage  lands  for  that  purpose:  hut 
(obiter)  is  enlarged  wlien  such  payment  is  made  by  the 
testator  or  Jus  personal  representatives  out  of  the  per- 
sonal assets  of  tlie  decedent.  The  doctrine  of  equitable 
conversion  does  not  apply. 

Case:  Burnet  v.  Burnet,  46  N.  J.  Eq.  156  (Chan.  1889). — "I 
come  now  to  the  second  branch  of  complainant's  argument,  name- 
ly, that  the  lands  having  been  sold  by  express  direction  of  the 
testator  to  provide  a  fund  to  pay  these  mortgage  debts,  and  they 
having  been  so  paid,  must  now  be  considered  as  discharged  to 
all  intents  and  purposes  as  if  paid  by  the  testator  in  person  or  by 
his  personal  representative  after  his  death  out  of  personal  assets, 
into  which  the  land  must  for  this  purpose  be  considered  to  be 
converted.  My  understanding  of  the  effect  of  the  doctrine  of 
conversion,  as  applied  to  land  sold  by  testamentary  power  to  pay 
debts,  is,  that  it  makes  it  equitable  assets  as  distinguished  from 
legal  assets ;  that  is,  it  lets  in  all  creditors  to  share  pro  rata, 
without  regard  to  the  character  of  the  indebtedness ;  an  effect  at 
one  time  of  great  consequence  in  England  and  in  this  country 
before  the  distinction  between  specialties  and  simple  contract 
debts  was  abolished.  Leigh  &  D.  Conv.  3  et  seq.  Beyond  that  I 
do  not  find  that  the  doctrine  goes.  .  .  .  The  executor  might 
have  executed  the  will  by  selling  the  land  expressly  subject  to  the 
mortgage  encumbrances,  and  compelling  the  purchaser  to  assume 
those  in  discharge  of  the  estate,  and  take  assignments  of  the 
mortgages  as  muniments  of  title  and  defences  against  the  wid- 
ow's dower.  Such  a  sale  would  have  effectually  paid  the  debts, 
and,  so  far.  executed  the  will ;  and  if  he  had  done  so,  the  question 
now  before  the  court  would  not  have  arisen.  The  widow's  dower 
would  have  been  confined  to  an  equity  of  redemption.  But,  in 
my  judgment,  that  is.  in  effect,  just  what  he  has  done,  and  I  am 
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clear  that  it  must  be  so  construed  as  against  the  infant  heirs  ai 
law.  The  latter  are  not  parties  to  the  agreement  between  the 
widow  and  executor,  and  cannot  be  affected  by  it.  As  before 
remarked,  the  executor  cannot,  by  adopting  any  particular  mode 
of  executing  the  will,  add  to  or  abstract  from  the  rights  of  either 
widow  or  heir;  they  must  remain  as  they  stood  at  the  testator's 
death.  The  mortgages  were,  in  effect,  paid  by  the  proceeds  of 
the  sale  of  the  very  land  they  covered,  and  in  such  case,  in  my 
judgment,  an  equity  exists  in  favor  of  the  heir  against  the  widow 
to  have  her  dower  confined  to  the  surplus,  unless  the  execution 
of  the  will  necessarily  results  in  enlarging  her  estate.  I  do  not 
think  it  does.  I  think  the  current  of  authority  in  New  York  and 
New  Jersey  is  the  other  way.  Thompson  v.  Boyd,  i  Zab.  58,  2 
Zab.  543,  was,  in  effect,  a  case  like  this.  The  executors  there 
sold  land  to  pay  what  was  treated  as  a  debt  of  the  testator,  se- 
cured by  a  mortgage  on  the  land  sold,  and  took  a  release  from  the 
purchaser,  who  was  assignee  of  the  debt,  but  permitted  him  to 
hold  the  mortgage  as  a  muniment  of  title ;  and  it  was  held  that 
the  widow's  dower  was  confined  to  the  surplus.  Hartshorne  v. 
Hartshorne,  i  Gr.  Ch.  349,  is  in  the  same  direction ;  and  so  are 
the  cases  above  cited  of  House  v.  House  [10  Paige  158],  and 
Everston  v.  Tappen  [5  J.  C,  497].  No  case  was  cited  from  the 
reports  of  either  New  York  or  New  Jersey  where  a  claim  like 
that  made  by  the  complainant  in  this  case  was  ever  allowed. 
On  the  contrary,  counsel  for  defendant  cited  and  relied  upon 
the  case  of  Leavenworth  v.  Cooney,  48  Barb.  570,  which  is  so 
much  in  point  that  I  will  give  it  at  length.  .  .  .  Counsel,  in 
his  elaborate  and  interesting  brief,  has  quoted  from  the  opinion 
of  Judges  and  the  text  of  commentators  to  the  effect  that  when 
the  mortgage  is  paid  off  by  the  mortgagor  or  by  his  personal  rep- 
resentative out  of  his  estate,  it  is  forever  discharged  and  the  wid- 
ow's right  of  dower  is  thereby  enlarged.  I  have  examined  all  his 
references  where  those  expressions  are  found,  and  in  each  one  of 
them  the  context  shows  that,  in  order  to  have  the  effect  of  en- 
larging the  widow's  dower,  such  payment  must  be  made  out  of 
the  personal  assets  of  the  decedent.  And,  in  that  connection,  see 
-2  Washb.  Real  Prop.  565,  566." 
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SOia.  Dower  is  enlarged  by  satisfaction  of  legacies,  charged  on 
real  estate  by  judgment  therefor  and  execution  and  sale 
of  land  under  said  judgment. 

Case:  Lloyd  v.  Conover,  25  N.  J.  L.  51  (Sup.  Ct.  1855). — 
"The  case  admits  that  the  legacies  were  a  charge  upon  the  land  in 
the  hands  of  the  devisees.  It  was  at  the  option  of  the  devisees  to 
proceed  in  equity  for  an  enforcement  of  a  lien  upon  the  land,  or 
to  adopt  any  other  mode  for  its  recovery.  [Devisees  had  exe- 
cuted a  judgment  bond  to  secure  payment  of  legacies].  They 
elected  not  to  proceed  agaipst  the  land  alone  by  virtue  of  their 
lien,  but  against  the  persons  and  estates  of  the  defendants  by 
judgment  and  execution  at  common  law.  In  this  mode  the  leg- 
acies were  satisfied  by  a  sale  of  the  real  estate.  .  .  .  The 
question  is,  not  what  was  the  lien  of  the  legacy  under  the  will, 
but  what  was  the  lien  of  the  judgment,  when  did  that  take  effect? 
A  judgment  derives  its  efficacy,  not  from  the  nature  of  the  debt 
which  forms  the  consideration  of  the  judgment,  but  from  the 
statute.  By  operation  of  the  statute,  every  judgment  becomes  a 
lien  upon  land  only  from  the  time  of  its  entry.  No  judgment 
shall  affect  or  bind  any  lands  but  from  the  time  of  the  actual 
entry  of  such  judgment  on  the  minutes  or  records  of  the  court. 
Rev.  Stat.  660,  sec.  2.  The  execution  or  sale  by  virtue  of  the 
judgment  can  affect  no  interest  not  bound  by  the  judgment.  The 
stream  cannot  rise  higher  than  the  fountain.  Vanmater,  under 
the  sheriff's  sale  by  virtue  of  the  judgments  confessed  to  satisfy 
the  legacies,  took  not  the  interests  of  the  defendants  in  execution 
at  the  death  of  their  father,  but  their  interest  at  the  entry  of  the 
judgment.  This  is  all  the  interest  that  the  sheriff  was  author- 
ized by  the  judgment  to  take  and  sell.  This  is  all  that  the  deed 
purports  to  convey,  viz. :  the  interest  of  the  defendants  at  the 
time  of  the  entry  of  the  judgments.  The  purchaser  took,  there- 
fore, subject  to  all  the  encumbrances  created  upon  the  land  prior 
to  the  entry  of  the  judgments.  He  took,  consequently,  subject  to 
the  encumbrance  of  the  dower  of  the  demandant.  That  right, 
though  inchoate,  was  vested  immediately  upon  her  marriage  with 
William  L.  Lloyd." 
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J02.  A  dowress  is  entitled  to  doiver,  increased  by  the  value  of 
iiiiprovoiients  made  by  the  government,  in  property  con- 
veyed by  her  husband  alone.  But  she  zvill  be  charged  ztnth 
the  paxment  of  one-third  of  the  interest  upon  the  prin- 
cipal of  the  assesmeiits  for  said  improvements  during  her 
tenure. 

Case:  Jonas  v.  Hunt,  40  N.  J.  Eq.  661  (Err.  and  App.  1885). — 
■"Between  the  making  of  her  husband's  conveyance  [the  complain- 
ant never  rehnquished  her  dower  in  the  premises]  and  the  date  of 
his  death,  annual  taxes  for  several  years  and  two  assessments  for 
opening  and  grading  Inman  Avenue  were  levied  on  the  property 
and  still  remain  unpaid,  and  the  decree  directs  that  dower  be  as- 
signed to  her  free  from  these  taxes  and  assessments.  From  this 
feature  of  the  decree,  relieving  her  estate  from  these  liens,  the 
defendant  appeals.  As  to  the  taxes,  the  eqviity  of  the  decree  is 
clear.  With  regard  to  the  dowress,  the  owner  of  the  fee  occu- 
pied the  position  of  a  tenant  per  autre  vie;  he  was  entitled  to  pos- 
session during  the  husband's  life,  and  thereafter,  on  demand,  the 
widow's  right  matured.  The  owner,  therefore,  was  subject  to 
the  general  rule  that  tenants  for  life  in  possession  are  bound  to 
meet  the  annual  charges  upon  the  estate,  so  that  they  may  not 
become  a  charge  against  those  entitled  in  remainder.  Cairns  v. 
Chabert,  3  Edw.  Ch.  312;  Deraismes  v.  Deraismes,  72  X.  Y.  154; 
Cadmus  v.  Combes,  10  Stew.  Eq.  264.  But  the  assessments 
stand  on  a  different  footing.  They  represent  permanent  im- 
provements of  the  property  made  after  the  husband  conveyed. 
If  these  betterments  had  been  constructed  by  the  alienee,  the 
dowress  would  not  have  been  allowed  to  derive  any  advantage 
from  them,  and  therefore  would  not  have  been  chargeable  with 
any  part  of  the  cost.  'If  the  husband  make  a  feoffment  in  fee  of 
lands,  and  the  feoffee  build  thereon  and  improve  the  same  greatly 
in  value,  yet  the  wife  of  the  feoffor  shall  have  dower  only  ac- 
cording to  the  value  it  was  of  in  the  husband's  time,  for  if  each 
feoffment  was  with  warranty,  the  heir  would  be  bound  to  render 
only  the  value  as  it  was  at  the  time  of  the  feoffment.'  Bac.  Abr. 
'Dower'  B.  5  ;  Van  Dorn  v.  A'an  Dorn.  Penn.  697 ;  Chiswell  v. 
Morris.  I  ]\lcCart.  loi.  But  the  improvements  were  not  con- 
structed by  the  alienee ;  they  were  made  by  the  government, 
Avhich  must  be  res^arded  as  actins;  with  the  assent  and  for  the 
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benefit  of  all  persons  interested  in  the  property.  Wadham  v. 
Marlowe,  8  East.  314,  317,  note;  Griswold  v.  Waddington,  16 
Johns.  438,  447.  The  betterment,  therefore,  should  enure  to  the 
advantage  of  all  parties,  but,  of  course,  upon  condition  that  they 
equitably  share  the  expense.  Pratt  v.  Douglas,  ii  Stew.  Eq.  516. 
On  assignment  of  dower,  the  widow  will  become  tenant  for  life 
of  one-third  of  the  property,  including,  as  already  indicated,  one- 
third  of  its  betterments,  and  she  should  pay  an  equivalent  for  the 
advantage  which  she  will  thus  gain  beyond  what  her  mere  dower- 
right  would  afTord.  The  improvements  were  purchased  and  are 
represented  by  the  principal  of  the  assessments,  and  the  enjoy- 
ment of  them  for  any  time  is  worth  the  interest  upon  that  princi- 
pal. Plympton  v.  Boston  Dispensary,  106  Mass.  544.  The  de- 
cree should,  therefore,  direct  that  the  widow  have  dower  equal 
in  value  to  one-third  of  the  land  with  the  municipal  improve- 
ments, free  from  said  taxes,  but  charged  with  the  payment  of 
one-third  of  the  interest  upon  the  assessments  during  her  ten- 
ure."    [As  to  other  improvements,  see  sec.  369,  infra]. 

^020.  Dozii'rcss,  joining  in  mortgage  to  erect  buildings  on,  or 
purchase  machinery  for,  infant's  or  incompetent's  land,  is 
entitled  to  one-third  of  the  net  proceeds  received  from 
said  buildings. 

Statute:  Com.  St.,  p.  2628,  sec.  5b;  p.  2632,  sec.  13. — "In  case 
any  person  entitled  to  dower  in  such  land  shall  join  in  such  mort- 
gage, she  shall  be  entitled  to  receive,  during  the  term  of  her  nat- 
ural life,  one-third  of  the  net  proceeds  received  from  said  build- 
ing or  buildings,  after  deducting  all  taxes,  assessments,  water 
rents,  repairs,  insurance  premiums,  commissions  paid  to  agents 
for  collecting  such  rent,  and  other  proper  deductions  to  be  first 
made  from  said  rents."  [The  provisions  made  in  case  of  joinder 
in  erection  of  buildings  or  purchase  of  machinery  designated  are 
in  sees.  5a,  11  and  12,  title  Guardians]. 

Extinguishment  or  Merger     • 

jo^.  When  a  married  man  executes,  alone,  a  mortgage  on  his 
lands,  and,  afterwards,  his  wife  joins  him  in  a  conveyance 
of  the  land  to  a  third  person,  on  foreclosure  of  the  niort- 
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gage  ivhcrc  the  luifc  is  not  joined  as  a  party,  the  pur- 
chaser takes  the  land  with  the  zvife's  dower  absolutely  ex- 
tinguished. 

Case:  Booruni  v.  Tucker,  51  N.  J.  Eq.  136  (Chan.  1893;  af- 
firmed 52  N.  J.  Eq.  587,  Err.  and  App.  1894). — "The  complain- 
ant's bill  was  filed  to  foreclose  a  mortgage.  .  .  .  The  wife  of 
Giles  did  not  join  in  the  [husband's]  mortgage.  .  .  .  Giles  and 
his  wife  subsequently  conveyed  the  premises,  by  deed  duly  ex- 
ecuted and  acknowledged  by  the  wife  so  as  to  bar  her  dower, 
to  the  defendant  Tucker.  .  .  .  Giles  and  his  wife  were  not 
made  parties  defendant.  .  .  .  The  respondents  say  the 
premises  are  subject  to  the  inchoate  right  of  dower  of  the  wife  of 
Alorton  Giles,  the  mortgagor.  .  .  .  The  argument  based  on 
these  facts  is,  .  .  .  further,  that  her  joining  with  her  hus- 
band in  the  conveyance  of  the  equity  of  redemption  to  Tucker 
cannot  be  set  up  at  any  future  time  by  the  purchasers  under  these 
foreclosure  proceedings  as  a  bar  to  her  dower,  because  the  same 
was  made  to  a  stranger,  and  that  the  purchasers  under  these  fore- 
closure proceedings  will  get  no  better  title  than  was  conveyed  by 
the  mortgage  upon  which  the  foreclosure  proceedings  were  had. 
.  .  .  I  think,  also,  .  .  .  her  inchoate  right  of  dower  was 
barred  by  her  joining  with  her  husband  in  a  conveyance  to  de- 
fendant. Tucker.  .  .  .  But,  whatever  may  be  said  in  sup- 
port of  the  rule  adopted  in  other  jurisdictions,  such  is  not  the 
law  in  this  State.  The  contrary  was  distinctly  held  in  the  case 
of  Den.  V.  Johnson,  3  Harr.  87.  It  is  true  that  the  question  there 
arose,  not  in  an  action  directly  brought  by  the  widow  for  her 
dower,  but  upon  a  question  of  her  competency  as  a  witness.  The 
action  was  ejectment  by  a  person  claiming  title  under  a  judgment 
against  the  grantor,  brought  against  the  fraudulent  grantee ;  the 
wife  of  the  debtor,  Winings,  was  called  as  a  witness,  and  it  was 
held  that  she  was  competent,  by  Chief  Justice  Hornblower  and 
Justices  Dayton,  Nevius  and  White.  Justice  Dayton  (at  p.  90) 
uses  this  language :  'It  was  said  on  the  argument  that  she  was 
swearing  in  behalf  of  her  own  dower.  But  how?  'The  verdict 
could  not  affect  the  question  directly  or  indirectly.  The  object  of 
her  evidence  was  to  show  that  the  deed  to  Johnson  was  without  con- 
sideration and  therefore  void  as  against  creditors — not  as  against 
the  grantors ;  as  to  them  it  was  perfectly  valid  in  any  event,  and 
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her  dower  was  unquestionably  gone,'  citing  authorities.  And 
Chief-Justice  Hornblower  (at  p.  97)  says:  'If  she  proved  the 
deed  fraudulent  as  to  creditors,  she  did  not  thereby  restore  her 
husband's  title  to  the  land  nor  her  own  right  of  dower.  As 
against  her  husband  and  herself,  the  deed  would  remain,  both  at 
law  and  in  equity,  a  perpetual  bar.'  The  decision  in  the  case  of 
Den.  V.  Smallwood,  pros.,  v.  Bilderback,  i  Harr.  497,  tends  in  the 
5ame  direction.  To  the  same  effect  is  what  was  said  by  Chan- 
cellor Zabriskie,  in  Frey  v.  Boylan,  8  C.  E.  Gr.  90.  .  .  . 
'Mrs.  Walsh,  by  joining  in  the  deed  to  Boylan,  extinguished  and 
barred  her  right  to  dower.  She  can  never  claim  it,  nor  can  any 
one  in  her  name,  as  her  assignee ;  the  first  section  of  the  Dower 
act  and  the  fourth  section  of  the  act  respecting  conveyances, 
must  be  regarded  as  settling  this  question.  No  one  can  claim,  as 
assignee,  a  right  that  is  barred  or  extinguished.'  The  section  of 
the  Dower  act  referred  to  is  [now.  Com.  St.,  p.  2043,  sec.  i]. 
.  .  .  Now  that  seems  to  amount  to  a  statutory  canon  which 
limits  the  widow's  right  of  dower  to  lands  in  which  she  has  not 
executed  such  a  conveyance  as  is  there  described.  The  wife  of 
Morton  Giles,  in  this  case,  has  executed  such  a  deed  of  convey- 
ance, and  whatever  may  have  been  decided  in  other  jurisdictions 
upon  other  statutory  declarations  of  the  widow's  right  of  dower, 
I  am  unable  to  perceive  how,  in  this  State,  she  can  be  permitted 
to  claim  her  dower  under  circumstances  like  those  before  the 
court."  [Barred  by  joining  in  husband's  deed,  although  not  in 
privity  with  the  grantee  in  the  deed;   see  sec.  270]. 

joja.     The  dozvcr,  once  cxtingitishcd,  cannot  be  revived. 

Case:  Campbell  v.  Weber,  81  Atl.  y^)^  (Chan.  191 1). —  [Sylla- 
bus] :  "When  a  husband  conveys  land  to  his  wife  through  an  in- 
termediary and  the  wife  joins  in  the  deed  to  the  intermediary, 
and  thus  releases  her  inchoate  right  of  dower,  if  the  conveyances 
be  set  aside  as  fraudulent  in  favor  of  a  creditor,  the  subsequent 
sale  of  the  premises  to  make  the  creditor's  claim  will  be  free 
from  the  estates  granted  and  conveyed,  including  the  inchoate 
rights  of  dower."  [Walker,  V.  C]  :  "From  the  cases  of  Den.  v. 
Johnson,  18  N.  J.  L.  87,  97;  Frey  v.  Boylan,  23  N.  J.  Eq.  90; 
Boorum  v.  Tucker,  51  N.  J.  Eq.  135,  147,  26  Atl.  456;  Goodheart  v. 
Goodheart,  63  N.  J.  Eq.  746,  53  Atl.  135,  and  Dowes'  Case,  68 
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N.  J.  Eq.  II.  16,  64  Atl.  803,  it  appears  that  the  wife's  right  of 
dower  was  extinguished  when  she  joined  her  husband  in  the  con- 
veyance to  the  intermediary  who  conveyed  to  her,  and,  being 
once  extinguished,  cannot  be  revived.  Her  present  estate  in  the 
lands  in  question  is  one  of  fee  arising  under  the  conveyance  to 
her  by  the  person  who  became  the  conduit  of  title,  and  this  es- 
tate must  be  swept  away  from  her  because  it  rests  upon  the  con- 
veyances made  to  defraud  the  complainant,  a  creditor.  So  much, 
at  least,  as  is  necessary,  must  be  swept  away ;  but  the  balance, 
if  any,  will  be  hers,  as  the  conveyances  are  good  inter  partes,  and 
she  will  be  entitled  to  any  surplus  that  may  arise  upon  the  sale." 

^04.  A  viarried  zvoman  who  takes  a  conveyance  of  the  equity 
of  redemption  in  lands,  her  dower  right  being  para- 
mount to  tJie  mortgage  thereon,  and  who,  as  zvidozv, 
claims  under  sucJi  conz'eyance,  thereby  extinguishes  her 
action  of  dozver.  A  zvidozv's  inchoate  right  of  dozver  does 
not  constitute  an  estate;  it  is  a  mere  right,  a  chose  in  ac- 
tion. The  interest  of  a  mortgagee,  before  foreclosure,  can- 
not intercept  the  equity  of  redemption  and  the  right  of 
doziwr  and  prevent  their  coalescing. 

Case:  Wade  v.  Miller,  32  N.  J.  L.  297  (Sup.  Ct.  1867).— 
[Facts]  :  "The  husband  of  demandant,  .  .  .  during  cover- 
ture of  demandant,  executed  a  mortgage  .  .  .  which  mort- 
gage .  .  .  was  not  executed  by  demandant."  .  .  .  [Sub- 
sequently, said  husband,  through  a  third  party,  conveyed  said 
premises  to  demandant].  .  .  .  [By  the  Court]  :  "The  propo- 
sition of  the  counsel  of  the  demandant  was  this:  that  the  right  of 
dower  of  the  demandant  was  prior  and  paramount  to  the  estate 
created  by  the  mortgage  executed  by  her  husband  alone  to  the 
bank  at  Elizabeth,  and  that  such  right  of  dower  did  not  merge  in 
the  title  which  she  afterwards  took  to  the  equity  of  redemption, 
for  the  reason  that  the  estate  of  the  bank — the  mortgagee — stood 
between  the  right  to  dower  and  such  subsequenly  acquired  title. 
.  .  .  The  bill  of  complaint  was  in  the  ordinary  form,  for  the 
purpose  of  foreclosing  a  mortgage.  .  .  .  The  charge  in  the 
bill  was  that,  by  virtue  of  these  conveyances,  the  demandant 
claimed  some  interest  in  the  land  mortgaged.  The  demandant, 
by  not  answering,  confessed  these  facts,  and  thereupon  a  decree 


4o8  Married  Women  in  New  Jersey 

passed  against  her,  to  the  effect  that  she  should  be  debarred  and 
foreclosed  from  all  equity  of  redemption  in  the  premises  em- 
braced in  the  mortgage  of  the  complainant.  The  claim  is,  that 
this  decree  has  the  effect  to  cut  off,  not  only  the  demandant's  in- 
terest in  the  premises,  which  is  stated  in  the  pleadings,  but  also 
her  claim  to  dower,  to  which  no  allusion  is  made.  This  insist- 
ment  does  not  seem  to  me  to  be  well  founded.  It  is  clear  that  it 
is  not  supported  by  the  language  of  the  decree,  for  the  adjudica- 
tion is,  that  the  demandant  shall  be  barred  and  foreclosed  of  all 
equity  of  redemption.  Such  language  is  apt  and  intelligible  in  its 
application  to  her  as  the  equitable  owner  of  the  premises ;  but 
it  is  neither  apt  nor  intelligible,  if  we  attempt  to  give  it  rela- 
tion to  her  rights  as  dowress.  This  latter  interest  being  superior 
to  the  mortgage  title,  has  nothing  in  common  with  a  right  to  re- 
deem the  land  from  encumbrances  who  have  liens  upon  it ;  a  de- 
cree, consequently,  which  forecloses  such  right,  is  entirely  aside 
from  the  estate  of  the  demandant  as  widow.  The  language  of 
the  decree  being  explicit  and  perspicuous,  it  is  not  perceived  how 
it  is  to  be  extended  to  an  object  which  plainly  is  nut  compre- 
hended within  its  terms.  .  .  .  [Nor,  under  the  pleadings, 
can  any  wider  effect  be  given  to  the  decree].  The  demandant  is 
not  estopped  by  the  decree  in  question  from  asserting  in  a  court 
of  law  her  right  to  an  estate  in  these  premises,  such  estate  being 
paramount  to  the  mortgage  which  has  been  foreclosed.  .  .  . 
It  is  admitted  that  the  defendant  would  have  been  entitled  to 
dower  in  this  land,  if  it  was  not  for  the  acquisition  by  her  of 
the  equity  of  redemption,  which  was  conveyed  to  her  by  Earl  and 
wife,  who  had  received  it  from  her  husband.  The  point  at  issue, 
as  presented  on  the  argument,  is,  whether  the  right  to  dower  be- 
came merged,  upon  meeting,  in  the  demandant,  this  equity  of  re- 
demption. On  the  part  of  the  demandant  it  is  contended  that 
such  merger  did  not  take  place,  because  the  estate,  vested  in  the 
Bank  of  Elizabeth,  by  virtue  of  the  mortgage  to  it,  was  inter- 
placed  between  the  estate  of  dower  and  the  equity  of  redemption. 
There  is  no  doubt,  that  in  order  to  admit  of  the  annihilation  of 
the  lesser  estate  in  the  greater,  by  way  of  merger,  there  must  be 
an  absence  of  any  intervening  estate  between  the  two.  An  inter- 
mediate vested  estate  will  prevent  the  merger.  The  proposition, 
therefore,  to  be  decided  is,  whether  an  estate  of  a  mortgagee  in 
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fee  is  an  estate  within  the  meaning  of  this  rule.  .  .  .  Such 
a  right,  so  devoid  of  all  the  incidents  of  property,  can  scarcely 
be  called  an  estate  in  land.  But,  on  the  contrary,  the  interest  of 
the  mortgagor  carries  with  it  almost  all  the  qualities  and  con- 
comitants of  ownership.  .  .  .  Under  such  circumstances,  'it 
is,'  in  the  expression  of  Lord  Mansfield,  'an  affront  to  common 
sense  to  say  that  the  mortgagor  is  not  the  owner  of  the  property.' 
The  decisions  in  this  State  have,  most  assuredly,  considered  him 
in  this  light.  .  .  .  And  in  the  opinion  delivered  in  the  Court 
of  Errors,  in  Thompson  v.  Boyd,  i  Zab.  62,  in  generalizing  the 
rule  upon  this  subject,  it  was  said :  'The  mortgagor,  and  others 
claiming  under  him,  are  considered,  both  in  law  and  in  equity,  as 
seized  and  absolute  owners  of  the  premises  against  all  others, 
except  the  mortgagee  and  those  claiming  under  him,  and  in 
equity  against  them  also,  except  for  the  amount  due.'  .  . 
Chancellor  Green,  who  expressed  the  opinion  of  the  court  [in 
Osborne  v.  Tunis,  i  Dutcher  650,  which  was  decided  in  the 
Court  of  Errors  in  1856],  uses  this  language:  'While  the  mort- 
gage retains  its  character  of  a  pledge,  of  a  mere  security  for  the 
debt,  it  may  be  assigned  by  the  executor.  It  will  pass  by  an 
assignment  of  the  bond  as  a  mere  incident  of  the  mortgage  debt. 
It  is  regarded  as  a  chattel  interest.  But,  when  the  right  to  re- 
deem is  foreclosed,  its  character  as  a  pledge  ceases,  and  the  title 
to  the  land  mortgaged  vests  absolutely,  by  force  of  the  convey- 
ance, in  the  mortgagee  while  living,  or  in  his  heirs  at  law,  if  he 
be  dead.'  We  thus  perceive  that,  for  every  purpose,  except  so 
far  forth  as  to  enable  the  mortgagee  to  effectuate  and  realize  his 
pledge,  the  title  under  the  mortgage  is  passed  by  and  set  at 
nought.  The  inquiry,  therefore,  supervenes,  why  should  it  be 
called  into  activity  in  order  to  hinder  the  merger  of  two  estates 
meeting  in  one  person  in  the  same  right  ?  It  introduces  as  excep- 
tion in  the  doctrine  with  regard  to  the  legal  effect  of  putting  land 
under  mortgage ;  and  exceptions  make  the  law  intricate.  I  think, 
too,  it  is  contrary  to  the  common  understanding  of  the  legal  pro- 
fession. .  .  .  The  doctrine  of  merger,  as  applied  to  the  legal 
titles  in  common  use,  by  force  of  our  laws,  is  beneficial  in  its 
effects.  Its  force  is  to  promote  convenience  in  the  transmission 
of  land,  for  it  simplifies  titles  by  preventing  the  continuance  of 
separate  interests,  generally  unnecessary,  and  sometimes  incon- 
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sistent,  in  the  same  person.  I  reject,  therefore,  this  doctrine,  on 
the  ground  that  it  does  not  appear  to  be  sustained  by  any  author- 
ity which  has  come  to  my  notice,  and  as  being  incompatible  with 
the  principles  which  regulate  this  branch  of  our  own  jurispru- 
dence. ...  In  my  judgment  this  is  a  case  of  extinguish- 
ment, and  not  one  of  merger.  To  admit  of  merger,  both  es- 
tates, which,  by  coming  together,  cohere  into  unity,  must  be 
vested.  I  have  found  no  authority  for  the  assumption  that  an 
inchoate  right  of  dower  constitutes  such  an  estate.  ...  In 
short,  the  authorities  all  agree  upon  the  point,  that  at  this  stage 
[before  assignment  of  dower]  of  the  right  of  the  widow,  she  has 
nothing  in  the  land  of  which  an  estate  'can  be  predicated,'  and 
that  such  right  is  a  mere  chose  in  action,  i  Wash.  R.,  p.  2^1 : 
4  Kent  61.  When,  therefore,  the  demandant  in  this  case  ac- 
cepted the  equity  of  redemption  in  the  lands  in  question,  this, 
claim — this  chose  in  action — ipso  facto,  became  extinguished. 
From  the  nature  of  the  interests  which  were  thus  conjoined,  this 
was  the  inevitable  product.  It  was  not  an  act  of  merger,  because 
the  lesser  interest  was  a  mere  right  and  not  an  estate.  .  .  . 
But,  I  think,  although  no  merger  took  place,  on  account  of  the 
lack  of  a  sufficient  interest  in  the  premises,  that  by  the  junction 
of  the  fee  with  that  interest,  her  right  of  action  for  dower  was 
extinguished.  This  result  seems  plain,  when  we  consider  that, 
by  becoming  possessed  of  the  equity  of  redemption,  there  was  no- 
person  left,  against  whom  the  widow  could  maintain  her  action 
of  dower.  She,  herself,  became  the  tenant  of  the  freehold,  and  it 
was  only  against  a  person  possessed  of  such  character  that  her 
suit  would  lie.  Nor  was  there  any  means  by  which  her  dower 
could  be  assigned  to  her.  Consequently  the  demandant  de- 
stroyed, by  her  own  voluntary  act,  her  right  of  action." 

^0$.  Whether  payment  of  the  mortgage-debt,  by  the  purchaser 
of  the  equity  of  redemption,  not  being  the  mortgagor^ 
merges  the  estate  created  by  the  mortgage,  is  a  question  of 
intention,  and  may  operate,  in  law,  either  as  a  discharge 
or  an  assignment.  The  technical  doctrine  of  merger  is  not 
favored  at  law. 

Case:  Duncan  v.  Smith,  31  N.  J.  L.  327  (Sup.  Ct.  1865). 
— "That  unity  of  ownership  of  two  estates  in  the  same  land 
which  occasions  merger  does  not,   of  necessity,   destroy  either 
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of  such  estates;  its  effect  often  is,  to  blend  or  combine  them 
together.  'The  true  idea  of  merger,'  says  Chief-Justice  Ew- 
ing,  in  Den.  v.  Vanness,  5  Halst.  106,  'consists  in  a  thorough 
coalescence,  an  indissoluble  union  of  the  merging  estates ;  each 
still  retaining  its  rights  and  advantages,  or,  perhaps,  more  prop- 
erly speaking,  each  imparting  to  the  whole  its  peculiar  attributes.' 
And  in  Woodhull  v.  Reid,  i  Harr.  128,  this  court,  giving  prac- 
tical effect  to  the  above  theory,  maintained  that,  upon  common 
law  rules,  the  acquisition  of  the  equity  of  redemption  by  the 
mortgagee  did  not  prevent  him,  on  the  ground  of  merger,  from 
setting  up  the  mortgage  estate  against  a  widow's  suit  for  dower. 
.  .  .  Indeed,  the  denial  of  such  a  right  [to  redeem  as  mort- 
gagee] can  be  supported  only  on  the  erroneous  assumption,  that 
the  payment  of  the  debt  due  on  the  mortgage  is,  under  all  possible 
circumstances,  an  extinguishment  of  the  estate  created  by  it.  When 
the  debt  is  paid  by  the  mortgagor,  this,  unquestionably,  is  the  usual 
result ;  but  when  such  payment,  as  in  the  case  now  before  this  court, 
is  made,  not  by  the  mortgagor  but  by  the  purchaser  of  the  equity 
of  redemption,  it  by  no  means  follows,  as  a  necessary  consequence, 
that  the  interest  created  originally  under  the  mortgage  is  destroyed. 
In  many  cases,  on  the  contrary,  such  interest  is  considered,  both 
at  law  and  in  equity,  as  vesting  and  continuing  alive  in  the  holder 
of  the  fee.  And  this  distinction  naturally  arises  from  the  pe- 
culiar situation  of  such  owner  of  the  encumbered  property,  with 
regard  to  the  mortgage  debt  which  constitutes  a  lien  upon  it.  If 
the  money  secured  on  the  estate  is  not  due  from  him  who  pays 
the  mortgage  debt,  the  consequence  is  that  such  person,  by  pay- 
ing off  the  encumbrance,  places  himself  in  the  attitude,  not  of  a 
debtor  who  extinguishes  a  liability  by  payment,  but  rather  of  a 
person  who,  by  advancing  the  money,  takes  up  the  obligation  of 
another.  And  this  is  the  legal  aspect  of  the  transaction.  As 
there  is  nothing  in  the  nature  of  the  business,  nor  in  morals, 
which  will,  in  such  a  state  of  affairs,  prevent  any  one  from  be- 
coming the  assignee  of  the  interest  of  the  mortgagee,  and  as  it 
can  make  no  difference  to  the  parties  interested  in  the  property 
whether  such  interest  is  acquired  by  a  stranger  or  the  owner  of 
the  fee,  the  law  doeis  not  prohibit  the  latter  from  receiving  such 
interest  and  holding  it,  as  a  separate  estate,  in  the  same  manner 
27 
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and  to  the  same  extent  as  a  person  entirely  unconnected  with  the 
land  could  do.  The  general  rule  upon  this  subject  is,  that  when- 
ever the  money  due  upon  a  mortgage  is  paid,  it  will  operate,  in 
law,  either  as  a  discharge  or  an  assignment,  as  will  best  sub- 
serve the  purposes  of  justice  and  the  just  intent  of  the  party.  The 
question,  therefore,  whether  the  mortgage  estate  is  destroyed  or 
preserved  by  payment,  resolves  itself,  for  the  most  part,  into  an 
inquiry  as  to  the  intention  of  the  party  in  paying  the  money — 
for  the  law  will  effectuate  that  intention.  This  undoubtedly  is 
the  rule  of  law,  well  established  by  numerous  decisions,  both  in 
this  State  and  elsewhere.  Accordingly  it  was  held,  in  Harts- 
horne  v.  Hartshorne,  i  Gr.  Ch.  R.  356,  that  when  the  purchaser 
of  the  equity  of  redemption  took  an  assignment  of  a  mortgage 
given  by  the  owner  of  the  premises  prior  to  his  marriage,  the 
widow  was  entitled  to  dower  in  the  property  only  subject  to  such 
mortgage.  .  .  .  And  the  same  general  principle  was  main- 
tained and  acted  upon  in  Van  Wagenen  v.  Brown,  2  Dutcher 
204;  Thompson  v.  Boyd,  i  Zab.  58;  S.  C,  2  Id.  543;  Chiswell  v. 
Morris,  i  McCarter  102 ;  Eldridge  v.  Eldridge,  Id.  195.  And, 
indeed,  so  little  is  the  technical  doctrine  of  merger  favored  in 
law,  that  it  has  been  repeatedly  decided,  and  the  rule  may  be 
considered  to  be  now  completely  settled,  that  the  estates  meeting 
in  the  person  will  not  merge  unless  it  appears  that  such  was  the 
intention  of  such  person,  expressly  declared  or  manifestly  to  be 
implied  from  such  merger  being  to  his  advantage,  i  Washb. 
R.  P.  564." 

50(5.  When  the  husband  before  coverture,  or  in  due  and  legal 
conjunction  zuith  his  wife  during  coverture,  executes  a 
mortgage,  the  purchaser  of  the  equity  of  redemption,  on 
an  execution  against  the  husband,  purchases  with  the 
widow's  right  of  dozver  discharged  to  that  extent  on  the 
property.  If  said  purchaser  subsequently  takes  an  assign- 
ment of  said  mortgage,  instead  of  cancelling  the  securities, 
he  shows  his  intention  not  to  extinguish  the  debt,  and  the 
zmdozv  is  entitled  to  her  dozver  in  the  equity  of  redemption 
only. 

Case:  Hartshorne  v.  Hartshorne,  2  N.  J.  Eq.  355  (Chan. 
1840). — "This  is  a  bill  for  dower.  The  complainant  alleges,  that 
her  husband  was  seized  in  fee  of  certain  lands  in  the  county  of 
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Monmouth,  during  tlieir  coverture,  of  which  she  claims  to  have 
set  off  one-third  part  for  her  dower.  It  is  stated  in  the  bill,  that 
prior  to  her  marriage,  her  husband  gave  a  mortgage  on  the  prop- 
erty whereof  dower  is  claimed,  ....  and  that  such  mort- 
gage has  been  assigned  to  the  defendant.  The  defendant  pur- 
chased the  equity  of  redemption  at  sheriff's  sale,  and  afterwards 
procured  the  assignment  of  the  aforesaid  mortgage.  The  bill 
further  states,  that  during  the  marriage,  the  complainant  and  her 
husband  also  executed  a  mortgage  on  the  property  .  .  .  held 
by  John  W.  Holmes  [not  made  a  party  to  said  bill].  .  .  . 
The  defendant  is  a  purchaser  [at  a  sheriff's  sale]  of  the  equity 
of  redemption  in  the  premises  whereof  dower  is  demanded,  and 
has  by  assignment  become  the  owner  of  a  mortgage  made  by 
the  husband  prior  to  his  marriage  with  the  complainant.  On  the 
one  side,  it  is  insisted,  that  by  this  assignment  the  mortgage  be- 
came merged  or  extinguished  when  it  came  into  the  defendant's 
hands ;  and  on  the  other,  that  the  defendant  is  a  mortgagee  in 
possession,  and  the  complainant's  rights  thereby  barred.  A  pur- 
chaser of  the  equity  of  redemption  at  a  sheriff's  sale,  takes  the 
property  cum  onere,  and  acquires  no  rights  beyond  what  re- 
mains in  the  mortgagor  after  satisfying  the  incumbrance  out  of 
the  land.  .  .  .  It  is  agreed,  that  if  the  husband  before  mar- 
riage, or  in  conjunction  with  his  wife  after  marriage  (the  deed 
being  acknowledged  by  the  wife,  in  due  form  of  law)  execute  a 
mortgage,  and  it  remains  in  the  hands  of  the  mortgagee,  the 
widow  can  only  have  her  dower  subject  to  such  mortgage;  and 
when  the  defendant  purchased  the  equity  of  redemption,  he  pur- 
chased with  the  widow's  right  discharged  to  the  extent  on  the 
property.  Had  the  mortgage  remained  as  it  then  was,  in  the 
hands  of  the  mortgagee,  the  widow's  dower  would  have  been  sub- 
ject to.  it,  and  why  should  it  be  otherwise  now  that  it  is  trans- 
ferred to  the  purchaser?  Had  a  foreclosure  and  sale  taken  place 
under  the  mortgage,  the  widow  would  have  been  barred  of  her 
rights,  except  as  to  the  surplus  beyond  satisfying  the  mortgage. 
At  her  husband's  death  the  true  claim  this  widow  had  was  one- 
third  of  the  land  after  the  mortgages  were  satisfied,  and  nothing 
more.  In  the  case  of  5  Johns.  Chan.  [Swaine  v.  Perrine,  488] 
before  cited,  it  was  held  that  the  widow  was  bound  to  contribute 
her  ratable  proportion  towards  a  mortgage  which  she  had  exe- 
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cuted  with  her  husband,  and  which  the  heir  had  been  obHged  to 
pay  off,  before  allowing  her  dower  in  the  land.  The  Chancellor 
in  that  case  says :  'To  allow  her  the  dower  in  the  land  without 
contribution  would  be  to  give  her  the  same  right  that  she  would 
have  been  entitled  to  if  there  had  been  no  mortgage,  or  as  if  she 
had  not  duly  joined  in  it.  It  would  be  to  give  her  dower  in  the 
whole  absolute  interest  and  estate  in  the  land  when  she  was  en- 
titled to  dower  only  in  a  part  of  that  interest  and  estate.'  But 
the  case  of  Russell  v.  Austin,  in  i  Paige,  193,  will  be  found  similar 
to  the  one  we  are  now  considering.  That  was  a  purchase  of  the 
equity  of  redemption  at  a  sheriff's  sale,  and  the  assignment  to 
the  purchaser  of  a  bond  and  mortgage  made  by  the  husband  and 
wife.  It  was  there  argued,  that  the  debt  was  extinguished  and 
merged  by  the  assignment ;  but  the  court  held  the  widow  entitled 
to  her  dower  in  the  equity  of  redemption  only,  subject  to  the 
mortgage.  In  that  case,  as  in  this,  the  intention  of  the  purchaser 
not  to  extinguish  the  debt  was  manifest,  for  instead  of  cancelling 
the  securities  he  had  them  assigned  to  him.  From  every  view, 
therefore,  which  I  have  been  able  to  give  this  case,  I  cannot  think 
this  widow  entitled  to  anything  more  than  her  dower  in  the  lands 
subject  to  the  outstanding  mortgages,  including  the  one  assigned 
to  the  defendant.  She  is  entitled  to  her  dower  in  the  lands  in  the 
possession  of  the  defendant  (upon  the  case  stated  in  the  bill), 
upon  keeping  down  one-third  of  the  interest  on  the  amount  due 
on  the  property." 

^0/.  In  equity,  even  if  the  purchaser  of  the  equity  of  redemp- 
tion cancels  of  record  the  mortgage,  the  zvidozv  takes  her 
dower  subject  to  the  mortgage. 

Case:  Chiswell  v.  Morris,  14  N.  J.  Eq.  102  (Chan.  1861). — 
"The  premises  were  conveyed  to  Chiswell,  .  .  .  subject  to 
a  mortgage  of  $500.  .  .  .  The  equity  of  redemption  was 
sold  by  virtue  of  an  execution  issued  upon  a  judgment  at  law 
against  Chiswell.  The  purchaser  at  the  sheriff's  sale  paid  the 
mortgage  debt,  received  the  bond  and  mortgage  without  assign- 
ment [caused  it  to  be  cancelled  of  record,  p.  103],  and  trans- 
ferred them  with  the  title,  which  was  subsequently  vested  in 
Morris,  the  defendant.  .  .  .  [Later]  Chiswell  died.  .  .  . 
The  equitable  rights  of  the  parties  are  very  clear.     When  Chis- 
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well  purchased  the  premises  they  were  subject  to  a  mortgage  for 
$500.  While  he  continued  seized  of  the  premises,  and  at  the 
time  when  his  equity  of  redemption  was  sold  by  the  sheriff,  that 
mortgage  remained  unsatisfied.  His  own  estate,  as  well  as  the 
dower  right  of  his  wife,  was  subject  to  that  encumbrance.  If 
the  purchaser  of  the  equity  of  redemption  had  taken  an  assign- 
ment of  the  bond  and  mortgage,  and  thus  become  clothed  with 
the  rights  of  the  mortgagee,  and  seized  of  his  estate,  it  would  have 
constituted  a  valid  defence  to  an  action  of  dower  at  law.  Wood- 
hull  V.  Reid,  I  Harr.  128;  Thompson  v.  Boyd,  i  Zab.  58,  2  Zab. 
543 ;  Van  Dyne  v.  Thayre,  19  Wend.  162.  Though  the  widow 
is  entitled  to  dower  in  the  mortgaged  premises,  she  must  take, 
as  the  heir  and  purchaser  take,  subject  to  the  mortgage  debt. 
Montgomery  v.  Bruere,  i  South.  283 ;  Titus  v.  Nelson,  5  Johns. 
Ch.  R.  456.  At  law,  therefore,  she  cannot  enforce  her  claim  of 
dower  against  the  mortgagee  or  his  assignees.  But  in  equity  she 
may  redeem  pro  tanto,  and  may  thus  recover  her  dower  upon  the 
payment  of  such  portion  of  the  encumbrance,  or  subject  to  such 
reduction  on  account  of  the  encumbrance  as  is  equitable  and  just. 
Hartshorne  v.  Hartshorne,  i  Green's  Ch.  R.  356  [and  six  cases 
outside  of  New  Jersey].  This  case  would  be  free  from  embar- 
rassment, and  fall  directly  within  the  principle  of  the  foregoing 
authorities,  if  the  mortgage  had  been  assigned  to  the  defendant, 
and  was  subsisting  in  his  hands  as  a  muniment  of  title.  But  the 
difficulty  is  created  by  the  fact  that  the  purchaser  of  the  equity 
of  redemption,  on  the  payment  of  the  mortgage  debt,  cancelled 
the  mortgage,  and  caused  it  to  be  cancelled  of  record,  thus  mani- 
festing an  intention  to  extinguish  the  mortgage,  and  not  to  rely 
for  protection  upon  the  title  of  the  mortgagee.  He  thus  de- 
prived himself  of  all  defence  at  law  against  the  claim  of  dower. 
Hitchcock  v.  Harrington,  6  Johns.  R.  290;  Collins  v.  Torrey,  7 
Johns.  R.  278;  Woodhull  v.  Reid,  i  Harr.  129;  4  Kent's  Com.  45. 
But  has  he  in  equity  relieved  the  dower  from  the  encumbrance 
'  of  the  mortgage  debt  ?  The  debt  was  not  paid  during  the  contin- 
uance of  the  husband's  estate  in  the  mortgaged  premises.  It  was 
not  paid  by  the  husband,  or  any  one  acting  in  his  behalf,  or  by  his 
legal  representative.  It  was  paid  by  the  owner  of  the  equity  of 
redemption.  It  is  true  that  the  estate  in  his  hands  was  charged 
with  that  debt ;  but  he  was  not  personally  liable  for  the  debt  as 
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mortgagor  or  debtor.  Nor  was  he  bound  to  pay  the  debt  in  aid 
of  the  estate  of  the  mortgagor,  or  of  any  interest  that  the  wife  of 
the  mortgagor  had  therein.  Hartshorne  v.  Hartshorne,  i  Green's 
Ch.  R.  358.  If  the  complainant  had  recovered  dower,  as  she 
might  have  done,  against  the  owner  of  the  equity  of  redemption, 
while  the  mortgage  was  outstanding  in  the  hands  of  a  third  per- 
son, she  would  have  taken  her  dower  subject  to  the  mortgage, 
and  liable  for  its  ratable  proportion  of  the  mortgage  debt.  If  the 
mortgage  had  been  foreclosed,  and  the  premises  sold,  she 
would  have  received  from  the  proceeds  of  the  sale  only  the  value 
of  her  dower  after  satisfying  the  encumbrance.  Nor  could  the 
complainant  have  escaped  the  encumbrance  of  the  debt  upon  her 
estate  except  by  redeeming  pro  tanto.  On  the  other  hand,  the 
owner  of  the  equity  of  redemption  was  required,  for  the  pro- 
tection of  his  estate,  to  pay  the  debt  or  submit  to  a  foreclosure 
and  sale.  His  voluntary  payment  of  the  debt  for  the  protection 
of  his  estate  ought  not  in  equity  to  prejudice  his  interests  or 
inure  to  the  benefit  of  the  mortgagors  whose  estate  he  holds.  In 
Popkin  V.  Bumstead,  8  Mass.  491,  where  the  purchaser  of  the 
equity  of  redemption,  after  the  death  of  the  mortgagor,  paid 
the  money  due  on  the  mortgage  and  the  mortgagee  acknowledged 
the  discharge  on  the  record,  it  was  held  that  the  widow  of  the 
mortgagor  was  barred  of  her  dower.  The  court  says  'it  would 
be  singular,  if  when  the  tenant  had  paid  the  money  due  on  the 
mortgage,  and  supposed  that  he  had  thus  perfected  his  estate  by 
extinguishing  the  only  encumbrance  he  knew  to  exist  upon  it,  he 
should  by  that  act  revive  the  claim  of  the  demandant,  which  she 
had  before  solemnly  renounced  under  her  hand  and  seal,  and 
which,  as  he  was  under  no  obligation,  it  cannot  be  presumed  he 
meant  to  do.'  ...  At  common  law,  where  the  land  is 
aliened  in  the  lifetime  of  the  husband,  dower  is  recoverable  only 
to  the  value  of  the  land  at  the  time  of  the  alienation.  The  dowress 
takes  no  benefit  from  the  improvements  made  by  the  alienee ;  she 
takes  the  interest  as  it  stood  at  the  time  of  the  alienation.  Van 
Dorn  V.  Van  Dorn,  Penn.  698;  Coxe  v.  Higbee,  6  Halst.  396; 
Humphrey  v.  Phinney,  2  Johns.  R.  484.  So  in  equity  she  ought 
to  take  her  estate  subject  to  the  encumbrances  subsisting  upon  it 
at  the  time  of  the .  alienation,  and  should  derive  no  advantage 
from  the  satisfaction  of  such  encumbrances  by  the  alienee  to  his 
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prejudice.  The  husband  did  not  die  seized  of  the  estate.  The 
widow  is,  therefore,  entitled  to  dower  only  from  the  time  of  de- 
mand, or  if  no  demand  be  made,  from  the  time  of  filing  the  bill." 

^08.  A  mortgagor's  undozv  is  not  dozvable,  at  lazv,  in  an  equity 
of  redemption  in  land  deznsed  to  her  husband  subject  to  a 
mortgage,  nor  zvhere  she  is  a  party  to  the  mortgage,  and 
the  mortgagee  acquires  the  equity  of  redemption.  She 
can  enforce  her  legal  right  to  doiver  only  by  redeeming  the 
mortgage.  But,  in  equity,  she  can  claim  her  dower  sub- 
ject to  the  mortgage. 

Case:  Thompson  v.  Boyd,  22  N.  J.  L.  548  (Err.  and  App. 
1849). — The  husband  took  title  subject  to  the  mortgage.  [By  the 
Court]  :  "But  it  is  otherwise  in  regard  to  the  mortgagee.  As 
against  him,  or  those  claiming  under  him,  the  law  is  equally  well 
settled  that  the  mortgagor  is  not  so  seized  as  that  the  widow, 
where  the  mortgage  was  before  coverture,  can  claim  dower.  The 
wife's  dower  must  yield  to  the  superior  title  of  the  mortgagee, 
for  (says  Chancellor  Kent),  as  against  the  title  under  the  mort- 
gage, the  widow  has  no  right  of  dower,  and  the  equity  of  re- 
demption is  entirely  subordinate  to  that  title.  4  Kent  45  (5th 
ed.).  As  against  the  mortgagee  there  is  no  seizin.  .  .  .  The 
mortgagee  holding,  as  against  the  mortgagor,  the  legal  title,  sub- 
ject only  to  the  condition  or  equity  of  redemption,  may  unite  that 
equitable  interest  to  his  legal  title,  either  by  foreclosure  or  by  the 
voluntary  release  or  conveyance  of  the  mortgagor.  Such  union 
of  the  legal  and  equitable  estate  extinguishes,  or,  as  the  phrase  is, 
merges  the  equitable  in  the  legal  estate,  and  the  latter  becomes 
absolute.  The  estate  which  was  before  a  fee  simple  is  still  the 
same,  but  it  is  relieved  of  the  condition  or  equity  with  which  it 
had  been  previously  encumbered.  If  by  foreclosure,  the  condi- 
tion is  gone  for  all  purposes,  and  the  estate  is  absolute  in  the 
mortgagee.  If  by  conveyance,  it  is  so  at  law,  and  if  the  widow  has 
any  right,  it  is  only  in  equity  to  redeem  pro  tanto.  In  such  case 
the  mortgagee  does  not  hold  under  the  subsequent  conveyance, 
but  under  the  mortgage,  and,  the  equity  of  redemption  being  ex- 
tinguished, his  title  is  paramount  to  the  dower  title  of  the  wife." 

Case:  Eldridge  v.  Eldridge,  14  N.  J-  Eq.  196  (Chan.  1862). — 
"By  virtue  of  the  mortgage    [in  which  the  widow   had  united] 
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and  the  sheriff's  deed  [under  executions  and  sale  against  the 
mortgagor] ,  as  well  the  legal  title  as  the  equity  of  redemption  of 
Abraham  Eldridge,  the  mortgagor  in  the  mortgaged  premises, 
was  divested,  and  the  entire  legal  and  equitable  estate  vested  in 
the  mortgagee.  The  equity  of  redemption  of  the  widow  in  her 
dower  right  was  not  affected  by  the  sheriff's  sale,  and  upon  her 
husban-d's  death  she  became  entitled,  as  dowress,  to  redeem  the 
mortgage.  It  is  to  foreclose  that  equity  that  this  bill  is  filed. 
.  .  .  He  .[the  complainant]  only  asks  that  the  widow  should 
redeem  the  mortgage  or  that  her  equity  of  redemption  should 
be  foreclosed.  .  .  .  The  second  ground  of  defence  is  that 
the  defendant  is  entitled  to  dower  in  the  mortgaged  premises,  as 
well  against  the  complainant  as  all  others,  and  that  she  is  entitled 
to  hold  and  enjoy  the  premises  till  dower  be  assigned  her. 
.  .  .  The  mortgagee,  having  purchased  the  equity  of  redemp- 
tion, has  united  the  equitable  title  of  the  mortgagor  to  his  own 
legal  title.  He  holds  the  legal  estate  by  virtue  of  the  mortgage; 
and  where  the  wife  is  a  party  to  the  mortgage,  or  the  mortgage 
is  given  prior  to  the  coverture,  she  can  only  claim  her  dower  sub- 
ject to  the  mortgage,  and  that  not  at  law,  but  in  equity  only.  If 
she  seeks  to  enforce  her  legal  right  to  dower,  she  can  do  so  only 
by  redeeming  the  mortgage.  Hartshorne  v.  Hartshorne,  i  Green's 
Ch.  356;  Russell  V.  Austin,  i  Paige  193;  Opdycke  v.  Bartles,  3 
Stock.  133.  The  widow  having  the  right  of  redemption  by  virtue 
of  her  interest  as  dowress,  the  party  having  the  estate  under 
the  mortgage  is  entitled  to  foreclose.  The  rights  of  the  mort- 
gagee and  mortgagor,  with  regard  to  foreclosure  on  the  one  hand 
and  redemption  on  the  other,  are  mutual.  The  existence  of  the 
former  involves  that  of  the  latter.  Caufman  v.  Say  re,  2  B. 
Monroe  206;  2  Hilliard  on  Mortgages  i."  [But  in  equity  she 
could  claim  her  dower  subject  to  the  mortgage.  Chiswell  v.  Mor- 
ris, 14  N.  J.  Eq.  103,  Chan.  1861]. 

^o8a.     Right  of  dozver  merely  shifted  to  proceeds,  on  sale  of 
dower  by  Orphans'  Coiirt. 

Case:  Schmitt  v.  Willis,  40  N.  J.  Eq.  515  (Prerog.  Ct.  1885). 
—  [Syllabus]  :  "Where  the  proceedings  for  the  sale  of  land  to 
pay  a  decedent's  debts  are  regular,  and  the  Orphans'  Court  orders 
the  land  to  be  sold  free  from  the  widow's  right  of  dower,  the 
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sale   thereunder   divests   her   of   all   claim   upon   the   land— and 
transfers  her  interest  to  the  money  derived  from  such  sale." 

jo8b.  Extinguished  by  payment  of  damages  in  condemnation 
proceedings. 
Statute:  Com.  St.,  p.  5515,  sec.  308.— "The  payment  of  dam- 
ages to  the  owner  or  owners  of  the  fee-simple  in  any  lands,  in 
any  proceedings  in  condemnation,  shall  be  construed  as  extin- 
guishing any  curtesy  or  dower  estate  therein  previously  existing." 

Inchoate  Right  of  Dower 

JOQ.     A  zvife  has  the  right  to  have  one-third  of  the  surplus  money 

on  a  foreclosure  sale,  put  at  interest — zvhich  interest  zvill 

be  paid  to  her  husband  or  his  creditors  until  his  death 

and,  after  that,  to  her  for  life. 

Case:  Vreeland  v.  Jacobus,  19  N.  J.  Eq.  231  (Chan.  1868).— 

•"In  this  case,  mortgaged  premises  were  sold  by  an  execution  in  a 

foreclosure  suit.     .     .     .     The  sale  produced  about  $2,700  above 

the  mortgage  debt  and  costs,  which  is  paid  into  court.     .     .     . 

The  complainant  claims  a  right  in  the  surplus  moneys ;  first,  by 

virtue  of  her  inchoate  right  of  dower  in  the  equity  of  redemption, 

of  the  sale  of  which  the  surplus  is  the  proceeds.     She  has  such  a 

rigb.t,  beyond  question,  and  the  court  will  see  that  she  is  protected 

in  it,  but  she  will  not  be  entitled  to  any  payment  by  virtue  of  it 

during  the  life  of  her  husband.     She  will  have  the  right  to  have 

one-third  of  the  money  invested,  and  the  interest  paid  to  her 

after  her  husband's  death;  in  his  life  it  must  go  to  him,  or  to  such 

creditors  or  encumbrancers  as  may  have  a  legal  claim."   . 

Incumbrance 

jio.  A  dozver  right,  cither  inchoate  or  consummate,  is  an  in- 
cumbrance on  land. 
Case:  Conover  v.  Tindall,  20  N.  J.  L.  515  (Sup.  Ct.  1845).— 
"The  principal  and  important  question,  raised  by  this  demurrer, 
is,  whether  the  fact  of  an  existing  dower  right  on  the  premises, 
at  the  day  fixed  for  delivering  the  deed,  if  well  pleaded,  is  a 
good  defence  to  the  action.  I  must  confess  I  cannot  see  why  it 
is  not.     Surely  the  defendant  was  not  bound  to  accept  and  pay 
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for  a  title  he  knew  to  be  imperfect,  or  incumbered,  and  look  to 
his  covenants  for  indemnity.  .  .  .  I  am  of  opinion,  there- 
fore, that  if  the  farm,  at  the  time  fixed  for  consummating  the 
contract  [to  make  and  deliver  'a  good  and  sufficient  deed,  with 
covenants  of  warranty ;'  in  other  words,  to  convey  a  'good  title,' 
as  was  decided  by  this  court,  in  a  case  between  these  very  par- 
ties] was  incumbered  with  a  dower  right,  either  inchoate  or  ab- 
solute, it  would  be  a  good  defence  if  well  pleaded."  [Cited  in 
Lounsbery  v.  Locander,  25  N.  J.  Eq.  557,  Err.  and  App.  1874]. 

Infancy 

Sii.  The  actual  receipt  by  an  infant,  in  fulfillment  of  an  ante- 
nuptial contract,  of  a  pecuniary  consideration  in  lieu  of 
dower,  does  not  bar  her  claim  thereto.  But  she  must  elect 
between  holding  and  enforcing  this  consideration  and 
claiming  dozver.  Joining  zvith  her  husband  in  a  mortgage 
does  not  bar  her  dozver,  thougli  she  has  no  interest  in  sub- 
sequent improvements  on  the  land.  Jointure,  before  mar- 
riage, during  infancy  of  the  feme,  voidable,  but  she  must 
elect. 

Case:  Drew  v.  Drew,  40  N.  J.  Eq.  458  (Chan.  1885).— "Gil- 
bert Drew,  husband  of  said  Martha,  was  the  owner  of  lands  in 
fee  simple.  He  entered  into  a  contract  of  matrimony  with  said 
Martha  [a  minor],  before  the  marriage  was  solemnized,  and  also- 
entered  into  an  agreement  reciting  the  fact  that  such  marriage  con- 
tract had  been  made,  and  also  reciting  the  fact  that  he  had  exe- 
cuted, and  was  about  to  deliver  to  her  his  promissory  note  for 
$2,000,  payable  one  year  after  his  death,  in  consideration  of  said 
marriage,  for  and  in  consideration  of  which  said  marriage  and 
said  note  the  said  Martha  covenanted,  promised  and  agreed  that 
she  would  not,  in  any  wise,  interfere  or  meddle  with  his  real  or 
personal  property  then  or  afterwards  to  be  acquired,  and  that  she 
would,  in  lieu  thereof,  receive  the  said  promissory  note,  and,  if 
required,  would  execute  a  release  of  dower  and  all  right,  claim: 
or  demand  of  dower  in  or  to  any  lands  or  personal  property  of 
which  the  said  Gilbert  was  then  possessed,  or  became  thereafter 
possessed,  or  die  seized  of.  The  agreement  was  executed  under 
their  respective  hands  and  seals ;  the  note  was  executed  and  de- 
livered according  to  the  terms  of  the  agreement.     .     ,     .     The 
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note  was  delivered  to  Martha;  she  held  it  during  the  life- 
time of  her  husband,  and  still  holds  it.  .  .  .  The  stat- 
ute respecting  dower  expressly  provides  that  if  any  deed 
or  conveyance  for  jointure  be  made  before  marriage,  and 
during  the  infancy  of  the  feme,  or  be  made  after  mar- 
riage, in  either  case  the  widow  may,  at  her  election, 
forego,  and  waive  such  jointure,  and  demand  and  have  her 
dower.  It  also  provides  that  in  case  any  such  deed  fail,  through 
any  defect,  to  be  a  legal  bar  to  dower,  and,  the  widow  availing 
herself  of  such  defect,  demands  her  dower,  then  the  interest  con- 
A^eyed  by  any  such  deed  shall  cease.  Rev.  p.  322,  sees.  12,  13. 
The  settlement  in  this  case  sought  to  be  made  a  bar  to  dower  is 
not  by  deed  or  conveyance  of  any  lands,  and  therefore  not  within 
the  statute.  The  statute  is  referred  to,  however,  for  the  purpose 
of  showing  that  the  legislature  regarded  infancy  a  good  plea  in 
bar  of  any  such  settlement.  .  .  .  And  if  infancy  can  be  set 
up  as  contemplated  by  the  statute  as  a  bar  to  deeds  conveying 
lands,  and  the  widow  be  permitted  to  have  her  dower,  I  can  see 
no  reason  for  the  court  to  interpose  and  declare  an  infant  bound 
by  her  contract  when  it  is  not  within  the  statute.  This  view  is 
consistent  with  the  decisions  in  this  court,  and  in  every  other,  as 
I    understand   them.      [Cites   three    cases    out   of   this     State]. 

.  .  These  cases  also  settle  the  other  branch  of  the  case  set 
before  me,  viz. :  the  right  of  the  widow  to  hold  the  note  of  $2,000, 
to  collect  the  amount  due  thereon,  and  also  to  have  her  dower  in 
the  lands  of  her  deceased  husband.  This  she  cannot  do.  Besides  the 
above  cases,  see,  also,  Camden  Mutual  Insurance  Company  v. 
Jones,  8  C.  E.  Gr.  171.  The  widow  must  elect,  within  ten  days 
after  a  copy  of  the  decree  in  this  case  shall  have  been  served 
upon  her,  which  she  will  accept,  dower  in  the  lands  of  which  her 
husband  died  seized,  or  the  amount  due  upon  said  note." 

Case:  Barnet  v.  Griiifith,  27  N.  J.  Eq.  202  (Chan.  1876). — 
"The  complainant's  mortgage  is  for  $4,000  and  interest.  .  . 
It  was  given  by  Griffith  and  his  wife  to  William  F.  \'an  De- 
venter,  by  whom  it  was  assigned  to  the  complainant.  When  it 
was  made,  it  was  agreed  between  Griffith  and  Van  Deventer  that 
part  of  the  amount  for  which  it  was  given  should  be  applied  to 
the  payment  of  two  mortgages  [for  $2,500  and  interest]  given  to 
Laura  D.  Hopping,  both  upon  the  mortgaged  premises.     .     .     , 
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Griffith  purchased  the  three  lots  subject  to  those  mortgages. 
.  .  .  The  balance  of  the  money  was  to  be  employed  in  build- 
ing a  house  on  the  premises  covered  by  the  complainant's  mort- 
gage. It  was  proved  that  of  the  money  secured  by  that  mort- 
gage $1,250  were  paid  by  the  mortgagee  himself  on  account  of 
the  two  prior  mortgages  above  mentioned,  and,  of  the  rest, 
$2,253.57  were  used  by  Griffith  in  constructing  the  building.  At 
the  time  of  the  execution  of  the  complainant's  mortgage,  Mrs. 
Griffith  was  a  minor.  She  insists  that,  therefore,  her  inchoate 
right  of  dower  in  the  mortgaged  premises  cannot  be  sold  by 
virtue  of  the  mortgage.  On  the  other  hand,  the  complainant  in- 
sists that,  as  to  so  much  of  the  money  secured  by  his  mortgage  as 
went  towards  the  payment  of  the  Hopping  mortgages,  subject  to 
which,  as  before  mentioned,  the  premises  were  conveyed  to  her 
husband,  and  as  to  so  much  of  that  money  as  was  used  in  con- 
structing the  building,  and  so  improving  the  premises  mortgaged 
to  him,  she  ought  not  to  be  permitted  in  equity  to  set  up  her  in- 
choate right  of  dower  against  his  mortgage.  He  claims  the  right 
of  subrogation  as  to  the  $1,250,  paid  on  account  of  the  two  mort- 
gages ;  and  as  to  the  money  used  in  constructing  the  building,  he 
claims  to  have  an  equity  superior  to  her  claim.  .  .  .  As  to 
the  equities  claimed  against  Mrs.  Griffith's  inchoate  right  of 
dower :  There  is  no  evidence  whatever  of  any  fraud  on  her  part. 
The  complainant's  mortgage  stands  precisely  as  if  it  had  not 
been  signed  by  her.  So  far  as  the  money  advanced  for  payment 
on  account  of  the  two  mortgages  subject  to  which  her  husband 
held  the  mortgaged  premises  is  concerned,  the  complainant  is 
entitled  to  subrogation  as  against  her,  and  therefore  to  a  prefer- 
ence over  her  right  of  dower.  He  has  a  right  to  look  for  his 
indemnity  to  the  security  which  was  paid  off,  in  part,  with  his 
money.  Chiswell  v.  Morris,  i  McCarter  loi.  But  here  the  pref- 
erence of  the  mortgage  over  the  right  of  dower  must  end,  so  far 
as  the  land  is  concerned.  But  the  proof  is  that  the  rest  of  the 
mortgage  money  wac  actually  invested  in  the  building  on  the 
premises.  To  that  extent  the  complainant's  mortgage  is  entitled 
to  priority  over  the  right  of  dower  in  the  building.  Where  land 
is  aliened  in  the  lifetime  of  the  husband,  dower  is  recoverable 
only  to  the  amount  of  one-third  of  the  value  of  the  land  at  the 
time  of  the  alienation.     The  dowress  is   entitled  to  no  benefit 
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from  improvements  made  by  the  alienee.  VanDorn  v.  VanDorn, 
2  Penn.  697 ;  Coxe  v.  Higbee,  6  Halst.  396.  On  this  principle 
the  wife  in  this  case  is  not,  as  she  clearly  and  obviously  is  not 
in  justice  and  equity,  entitled  to  any  interest  in  the  building.  As 
far  as  the  value  of  the  building  is  concerned,  her  claim  will  not 
avail  against  either  the  mortgagee  or  the  lien  claims.  The  re- 
sult is,  that  out  of  so  much  of  the  proceeds  of  the  sale  of  the 
mortgaged  premises  as  will  represent  the  value  of  the  land,  the 
complainant  will,  in  the  first  place,  be  paid  the  amount  paid  on 
account  of  the  Hopping  mortgages,  and  interest  thereon  from 
the  time  of  payment,  with  his  costs  of  suit.  In  the  next  place, 
out  of  the  balance  of  the  money  representing  the  land,  a  sum 
equal  to  the  present  value  of  the  inchoate  right  of  dower  therein 
will  be  paid  to  Mrs.  Griffith."  [Infant's  jointure  before  or  after 
marriage,  voidable;  see  Com.  St.,  p.  2047,  sec.  12;  also  sec.  253 
supra] . 

Jointure 

^12.  A  jointure  to  bar  dower  must  he  expressed  to  be  in  satis- 
faction of  dozuer.  Jointure  after  marriage  voidable;  but 
feme  must  elect. 

Case:  Dowe's  Case,  68  N.  J.  Eq.  15  (Chan.  1904). — "It  is 
next  contended  that  the  life  tenant  made  provision  for  his  widow 
by  way  of  jointure,  and  that  she  is  thereby  barred  of  her  right  of 
dower.  The  petitioners  presented  evidence  that  during  Jasper's 
lifetime  he  made  conveyances  of  lands  other  than  those  com- 
prised in  the  sale  in  this  matter,  for  a  nominal  consideration,  to 
two  parties,  viz. :  Young  and  Fleming,  and  that  each  of  these 
parties,  by  deeds  of  even  date  with  the  conveyances  to  them,  re- 
conveyed  the  same  lands  to  Jasper  and  his  wife  (his  present 
widow),  for  a  nominal  consideration,  habendum  to  them,  their 
heirs  and  assigns.  The  contention  is  that  by  the  provisions  of 
sec.  10  of  the  Dower  act  (Gen  Stat.  p.  1277),  which  provis- 
ions, in  the  main,  are  taken  from  the  similar  provisions  of  the 
statute  of  uses  of  27  Hen.  VIII.  c.  10,  the  deeds  put  in  evidence 
justified  the  inference  that  the  lands  thereby  conveyed  were  in- 
tended, so  far  as  his  wife  was  concerned,  as  a  gift  to  her,  and  so 
to  have  barred  her  from  dower  in  other  lands.  That  such  convey- 
ances will  pass  an  estate,  with  right  of  survivorship  in  the  widow, 
is  settled.    Buttlar  v.  Rosenblath,  42  N.  J.  Eq.  (15  Stew.)  651; 
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Vtink  V.  Raritan  River  Railroad  Co.,  56  N.  J.  L.  (27  Vr.)  395. 
But  the  deeds  do  not  express  that  they  were  made  or  taken  for  a 
jointure  for  her,  nor  that  they  were  made  in  satisfaction  of  the 
wife's  inchoate  dower  or  any  part  thereof.  That  some  expres- 
sion of  this  intent  was  necessary  to  make  a  good  jointure,  has  al- 
ways been  recognized  by  commentators  upon  the  provisions 
of  the  statute  of  uses,  and  while  at  one  time  it  was  said  that 
the  jointure  must  either  be  expressed  or  be  averred  to  be  in  sat- 
isfaction of  her  dower,  it  was,  after  the  enactment  of  the  statute 
of  frauds,  adjudged  and  determined  that  the  jointure  must  be 
expressed  to  be  in  satisfaction  of  dower.  2  Bl.  Com.  138,  and 
notes;  Co.  Litt.  36b;  14  Vin.  Abr.  545 ;  Tinney  v.  Tinney,  3  Atk. 
8 ;  I  Washb.  Real.  Prop.  ch.  8.  The  gratuity  to  the  wife  indi- 
cated by  these  deeds,  not  being  expressed  to  be  in  satisfaction  of 
the  wife's  dower,  she  is  not  barred  thereby  of  her  dower  in  other 
lands."  [Jointure  made  after  marriage  voidable.  Com.  St.,  p. 
2047,  sec.  12;  see  sec.  253  supra.  On  failure  of  jointure  feme 
may  elect  and  demand  dower.  Com.  St.,  p.  2048,  sec.  13 ;  see  sec. 
253  supra.  As  to  bar  by  jointure.  Com.  St.,  p.  2047,  sec.  10;  see 
sec.  253  supra]. 

Jurisdiction 

5/5.     Equity  has  concurrent  jurisdiction  with  the  common-latv 
courts  in  dower. 

Case:  Hartshorne  v.  Hartshorne,  2  N.  J.  Eq.  355  (Chan. 
1840). — "In  the  first  place,  it  is  insisted  that  this  court  [Chan- 
cery] has  no  jurisdiction  in  dower,  and  that  in  New  Jersey  the 
remedy  is  exclusively  in  the  common-law  courts.  Whatever  dif- 
ference of  opinion  on  this  subject  might  at  one  time  have  existed, 
I  consider  it  settled  at  this  day,  that  in  relation  to  both  dower  and 
partition  the  courts  of  law  and  equity  hold  a  concurrent  jurisdic- 
tion. I  had  occasion  recently  to  examine  a  case  of  partition,  and 
became  satisfied  not  only  of  the  authority  of  this  court  over  it, 
but  of  the  indispensable  necessity  for  its  exercise.  There  are 
cases,  and  the  one  before  me  was  of  that  character,  in  which  the 
parties  could  not  have  had  the  proper  relief  at  law.  So  in  dower, 
in  favor  of  the  widow,  it  is  indispensable  in  many  cases  for  the 
sake  of  discovery  by  the  oath  of  the  defendant  as  to  the  property, 
its  nature,  and  the  incumbrances  upon  it,  and  sometimes  for  an 
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account  of  the  rents  and  profits,  that  the  jurisdiction  of  this  court 
should  be  maintained.  If  the  legal  title  be  denied,  it  is  always  in 
the  power  of  the  court  to  send  that  question  to  be  tried  at  law, 
and  such  is  the  universal  practice.  This  subject  has  been  much 
discussed,  but  it  should  now  be  considered  as  settled  in  favor  of 
the  jurisdiction,  both  in  England  and  in  this  country."  [Citing 
cases]. 

Case:  Ocean  Beach  Association  v.  Brinley,  34  N.  J.  Eq.  439 
(Chan.  1881). — "Dower,  when  founded  on  legal  seizin,  is  a  pure 
legal  right,  and  while  courts  of  equity  possess  concurrent  juris- 
diction with  courts  of  law  for  its  enforcement,  yet,  in  cases 
where  no  equitable  principle  is  involved,  they  uniformly  treat  the 
widow's  dower  as  a  strictly  legal  right,  and,  in  dealing  with  it, 
govern  themselves  by  the  same  pnnciples  which  control  courts  of 
law.  Scrib.  on  Dow.  153.  So  strict  are  they  in  adhering  to  this 
course  of  procedure,  that  it  may  be  said  to  be  their  invariable 
rule  that,  even  in  cases  where  the  dowress  comes,  in  the  first  in- 
stance, to  them  for  a  remedy,  if  her  right,  as  a  matter  of  law,  is 
denied,  relief  will  be  deferred  until  her  legal  right  has  been  vin- 
dicated by  a  judgment  at  law.  Hartshorne  v.  Hartshorne,  i  Gr. 
Ch.  349;  .  .  .  Rockwell  v.  Morgan,  2  Beas.  384."  Chan- 
cellor Green,  in  the  case  last  cited,  said :  'This  court  clearly  can- 
not try  to  decide  a  question  of  legal  title,  nor  decide'  whether  a 
widow  is  legally  entitled  to  dower  when  her  legal  right  is  denied. 
If  the  defendant  denies  the  complainant's  right  to  dower,  the 
question  must  be  tried  at  law.'  " 

Legacy  a  Charge  on  the  Land 

^14.     Testator  must  declare  or  clearly  imply  that  such  was  his 
intention. 

Case:  Leigh  v.  Savidge,  14  N.  J.  Eq.  129  (Chan.  1861). — 
"Personal  estate  is  the  primary  fund  out  of  which  legacies  are 
payable.  The  real  estate  is  not  charged  with  the  payment  of  leg- 
acies, unless  the  testator  intended  it  should  be ;  and  that  intention 
must  be  either  expressly  declared  or  fairly  and  satisfactorily  in- 
ferred from  the  language  and  disposition  of  the  will.  Van  Win- 
kle v.  Van  Houten,  2  Green's  Ch.  R.  186;  White  v.  Ex'rs  of 
Olden,  3  Green's  Ch.  R,  356 ;  Wright  v.  Denn,  10  Wheaton  204 ; 
Lupton  V.  Lupton,  2  Johns.  Ch.  R.  62^ ;  i  White  &  Tudor's 
Leading  Cases  540." 
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j/^a.  IVhat  considerations  are  sufficient  to  shozv  that  it  was  the 
intention  of  the  testator  to  make  a  legacy,  in  lieu  of  dower y 
a  charge  on  the  land? 

Case:  In  Snyder  v.  Warbasse,  11  N.  J.  Eq.  463  (Chan.  1857). 
—  [Syllabus]  :  "A  legacy  in  lieu  of  dower  is  not  sufficient  to 
charge  the  legacy  upon  the  land,  but  has  some  weight  in  looking 
for  the  intention  of  the  testator  in  that  particular.  ...  In 
searching  for  the  intention  of  the  testator  we  are  not  confined  to 
the  will  itself,  but  may  look  at  the  situation  of  the  property  dis- 
posed of,  and  the  persons  taking  it.  The  considerations,  takers 
together,  that  the  legacy  is  given  in  lieu  of  dower,  and  is  the  only 
consideration  for  its  relinquishment ;  that  such  relinquishment  is 
necessary  in  order  to  enable  the  executors  to  carry  out  the  will 
and  secure  a  cherished  object  of  the  testator;  that  there  was  no 
personal  estate  to  pay  the  legacy,  and  that  the  legacy  is  but  an 
equivalent  for  the  widow's  legal  right  in  the  land,  are  sufficient 
considerations  for  the  conclusion  that  the  testator  intended  his 
whole  estate  should  be  bound  for  the  legacy.  The  testator,  after 
giving  a  legacy  of  $1,500  to  his  wife,  in  lieu  of  dower,  and  mak- 
ing no  other  gift  or  devise  of  real  estate,  orders  and  directs  all  his 
estate,  real  and  personal,  to  be  sold,  and  after  satisfying  and  dis- 
charging all  charges  and  lawful  claims  upon  the  same,  the  net  bal- 
ance to  be  disposed  of,  etc.  This  makes  the  legacy  a  charge  upon 
the  whole  estate."  [Real  and  personal  estate  blended  into  a  com- 
mon fund,  which  should  satisfy  all  charges  and  lawful  claims 
upon  it]. 

Case:  Bird  v.  Davis,  14  N.  J.  Eq.  476  (Chan.  1862). — "If  it 
were  otherwise  doubtful,  the  fact  that  it  is  given  in  lieu  of  dower 
would  be  decisive  of  the  question." 

[See,  for  fuller  information  as  to  when  legacies  are  a  charge 
upon  land.  Van  Winkle  v.  Van  Houten,  3  N.  J.  Eq.  72  (Chan- 
1835),  and  cases  citing  it,  on  p.  198]. 

^i§.  In  the  absence  of  an  express  intention,  or  a  fairly  implied 
one,  where  real  estate  is  devised  to  the  same  person  who  is 
to  pay  a  legacy,  it  zuill  be  an  equitable  charge  upon  the 
land  so  devised. 

Case:  Schanck  v.  Arrowsmith,  9  N.  J.  Eq.  330  (Chan.  1853). 
— "It  has  frequently  been  decided  that  where  the  real  estate  is 
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devised  to  the  same  person  who  is  directed  to  pay  the  legacy,  it 
will  be  an  equitable  charge  upon  the  real  estate  so  devised,  un- 
less a  contrary  intention  is  expressed  in  the  will,  or  can  be  fairly 
implied  from  its  provisions.  Harris  v.  Fly  and  others,  7  Paige 
421,  and  cases  there  cited;  also  i  U.  S.  Eq.  Dig.,  p.  382,  sec.  735. 
The  case  of  Mathewson  v.  Saunders,  11  Conn.  104,  is  much  in 
point." 

J16.  When  a  testator  directs  his  executors,  who  were  the  three 
dcznsees,  to  pay  an  annuity  to  the  widow,  in  lieu  of  dower 
in  the  very  estate  sought  to  be  charged,  the  devisees  take 
the  estate  charged  zvith  the  annuity.  The  charge  of  the 
•  land  is  not  affected  by  the  fact  that  sufficient  personal 
property  was  left  to  pay  the  annuity. 

Case:  Wyckofif  v.  Wyckoff,  48  N.  J.  Eq.  114  (Chan.  1891 ;  af- 
firmed 49  N.  J.  Eq.  344,  Err.  and  App.  1892). — "  Ttem.  I  do  or- 
der my  executors,  .  .  .  each  one  to  pay  or  cause  to  be  paid 
unto  my  beloved  wife  Ellen,  the  sum  of  seventy  dollars  yearly 
and  every  year  after  my  decease  during  her  said  widowhood, 
which  said  sums  is  to  be  her  right  of  dower  in  my  estate.'  .  .  . 
Complainant's  counsel  rely  upon  two  canons  of  construction.  The 
first  is  that,  when  land  is  devised  to  a  person,  either  individually 
or  as  executor,  and  the  devisee,  either  as  individual  or  as  trustee, 
is  directed  to  pay  a  legacy,  such  legacy,  whether  it  be  a  single 
sum  or  an  annuity,  is,  by  implication,  charged  upon  the  land  so 
devised.  ...  I  will  deal  only  with  the  first  proposition  or 
canon ;  and  in  its  support  may  be  cited  Schanck  v.  Arrowsmith, 
I  Stock.  314  (at  p.  330)  ;  Cox.  v.  Corkendall,  2  Beas.  138  (at  p. 
140)  ;  [and  ten  cases  outside  of  New  Jersey].  I  think  these  au- 
thorities do  establish  the  canon  in  question  most  clearly. 
The  principal  objection,  however,  relied  upon  to  the  imposition 
of  the  charge  in  this  case  is,  that  the  personal  estate  was  ample 
for  that  purpose,  and  appeal  was  made  to  the  general  rule,  that 
the  personal  estate  is  the  primary  fund  for  the  purpose  and 
must  first  be  exhausted  before  resort  is  had  to  the  land,  and  that 
if  there  be  sufficient  personalty  the  real  estate  is  not  charged. 
But  I  do  not  think  the  rule  reaches  this  case.  Here  the  legacy 
is  given  in  lieu  of  dower  in  the  very  real  estate  now  sought  to  be 
charged,  a  circumstance  which  has  frequently  been  noticed  as  a 
28 
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reason  for  holding  the  real  estate  to  be  charged,  and  if  the  whole 
annuity  were  charged  on  the  homestead  farm,  it  would  be  little, 
if  any,  greater  than  the  value  of  the  dower  of  the  complainant  in 
that  farm.  .  .  .  But  the  adjudged  cases  show  that  the  ele- 
ment of  a  deficiency  of  personal  assets  is  not,  in  general,  consid- 
ered in  cases  arising  under  the  canon  in  question.  Elliott  v. 
Hancock,  supra,  [2  Vern.  143]  ;  Francis  v.  Clemow,  23  L.  J.  Ch. 
(N.  S.)  288;  Kay's  Rep.  435 ;  Cross  v.  Kennington  [9  Beav.  150] 
and  Browne  v.  Greville  [7  H.  L.  Cas.  689],  supra,  are  instances. 
And  this  must  be  so  from  the  nature  of  the  case,  for  the  devise  is 
to  the  very  party  who  is  charged  with  the  payment.  And  the 
meaning  of  the  devise  is,  that  the  devisee  holds  upon  the  condi- 
tion that  he  do  pay.  Nor  is  there  any  distinction  between  an  an- 
nuity and  a  single  payment  legacy  as  to  its  being  a  charge.  Galle- 
more  v.  Gill,  [2  Sm.  &  G.  158,  23  L.  J.  Ch.  (N.  S.)  604,  8  DeG., 
M.  &  G.  567]  ;  Greville  v.  Brown,  supra  [7  H.  L.  Cas.  689],  and 
Cole  V.  Turner,  4  Russ.  376,  were  cases  of  annuity." 

5/7.  Tlie  deznsce  of  land,  mortgaged  by  the  devisor,  cannot  call 
for  contribution  either  on  the  general  or  specific  legatees. 
Where  a  ividozv  accepts  a  bequest  of  personalty,  in  lieu  of 
dower,  she  is  a  legatee  for  value  and  the  devisee  of  mort- 
gaged realty  cannot  call  on  her  to  contribute  toward  the 
payment  of  the  mortgage  debt. 

Case:  Wiggins  v.  Wiggins,  65  N.  J.  Eq.  420  (Chan.  1903). — 
"In  the  present  case  we  have  a  testator  possessed  of  considerable 
real  estate  and  a  considerable  personalty,  substantially  free  from 
indebtedness  except  a  mortgage  on  his  land  for  a  sum  quite  trif- 
ling in  comparison  with  its  probable  present  value.  We  have 
him  first  giving  all  his  real  estate  to  his  son,  and,  second,  all  his 
personalty  to  his  wife.  The  language  of  the  bequest  to  his  wife 
is  peculiar.  It  is :  'All  my  personal  property  of  any  and  all  kinds 
of  which  I  may  die  seized,'  etc.  Here  is  a  plain  intent  to  give  all 
his  landed  property  to  his  son  and  all  his  personal  property  of 
which  he  may  die  seized  or  possessed  to  his  wife.  ...  In 
the  second  place,  she  points  out  the  fact  that  substantially  the' 
only  debt  owing  by  the  testator  at  his  decease  was  the  balance 
due  on  his  mortgage,  held  by  his  son,  on  the  very  lands  devised  to 
that  son.     .     .     .     And  in  this  connection  see  Thomas  v.  Thom- 
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as,  2  C.  E.  Gr.  356,  decided  by  Chief-Justice  Beasley,  sitting  as 
a  master.     The  points  decided  were  these :     .     .     .     '2.  But  in 
case  tlie  decedent  has  secured  such  debt  by  way  of  mortgage  on 
any  part  of  the  land  devised,  after  the  exhaustion  of  the  general 
residuary  fund,  the  devisee  of  the  mortgaged  land  cannot  call  for 
contribution  either  on  the  general  or  specific  legatees.'    At  p.  358, 
in  distinguishing  between  the  case  in  hand  and  that  of  Shreve  v. 
Shreve,  2  C.  E.  Gr.  487,  the  learned  Chief- Justice  says :   'But  the 
distinction  is  between  the  mere  general  right  of  the  holder  of  a 
specialty  debt  to  levy  it  at  his  pleasure  on  the  real  or  personal 
estate,  and  the  lien  growing  out  of  such  debt  imposed  by  the  tes- 
tator himself  upon  the  land.    In  such  event  the  doctrine  has  been 
long  established  that,  after  the  application  of  the  general  residue 
of  the  estate,  the  land  thus  encumbered  must  solely  bear  the  bur- 
den.    By  force  of  such  a  testamentary  disposition  the  devisee  of 
the  encumbered  land  cannot  disappoint  either  the  specific  or  gen- 
eral legatees.'   [Exhaustive  discussion  and  citation  of  decisions, 
etc.,  of  the  old  rule,  'which  entitled  the  heir  or  devisee  of  land  to 
claim  the  right  to  have  any  mortgages,  which  may  have  been 
placed  thereon  by  the  ancestor  or  devisor,  discharged  out  of  the 
personalty'  -and  the  new  rule,  that,  when  the  debt  has  been  'im- 
posed by  the  testator  himself  upon  the  land,     .     .     .     after  the 
application  of  the  general  residue  of  the  estate,  the  land  thus  en- 
cumbered must  solely  bear  the  burden.     .     .     .     The  devisee  of 
the   encumbered   land    cannot    disappoint    either   the   specific    or 
general  legatees.']     .     .     .     The  author  [Mr.  Roper  in  the  sec- 
ond volume  of  his  work  on  Legacies]    (at  p.  959)  states  the  rule 
to  be :    'That,  although  the  natural  fund  for  the  payment  of  debts 
is  the  personal  estate,  and  the  heir  or  devisee  of  the  real  is  in 
general  entitled  to  have  the  personal  estate  applied  in  exoneration 
of  encumbrances  affecting  the  former,  yet  the  Court  of  Chan- 
cery will  not  permit  such  arrangement  to  take  place  when  it 
would  defeat  legatees  of  their  legacies.'     .     .     .     The  complain- 
ant might  well  rest  her  case  on  this  point  alone ;  but  there  still  re- 
mains her  third  point,  which  is  that  the  bequest  to  her  in  this 
case  is  in  lieu  of  her  dower  in  the  real  estate.     It  sufficiently  ap- 
pears by  the  pleading  and  the  time  which  has  elapsed  between  the 
probate  of  the  will  and  the  filing  of  the  bill  that  the  widow  has 
not  filed  her  dissent.    The  claim  found  in  the  bill  is  a  distinct  as- 
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sent.  This  places  her  in  the  commanding  position  of  a  legatee 
for  value,  and.  as  between  her  and  the  other  beneficiaries,  gives 
her  immunity  from  liability  to  contribute  toward  the  payment  of 
debts.  It  was  so  distinctly  held  by  Chancellor  Runyon  in  How- 
ard V.  Francis,  3  Stew.  Eq.  444  (at  p.  447),  and  it  is  sustained 
by  the  authorities  he  cites,  viz.,  i  Rop.  Leg.  431,  and  the  cases 
there  cited,  viz.,  Burridge.v.  Bradyl,  i  P.  \\'ms.  127;  Blower  v. 
]\Iorret,  2  Ves.  Sr.  420;  Heath  v.  Dendy,  i  Russ.  543.  In  ac- 
cord with  these  decisions  are  \Mlliamson  v.  Williamson,  6  Paige 
298 ;  Borden  v.  Jenks,  140  Mass.  562.  and  Lord  v.  Lord,  23  Conn. 
-^^j.  This  result  is  in  strict  accord  with  the  demands  of  justice 
and  equity." 

^18.  The  blending  of  the  "residue"  of  the  real  and  personal  es- 
tate in  the  residuary  clause  of  a  zcill.  after  pecuniary  lega- 
cies, implies  an  intention  to  charge  the  legacies  on  such 
real  estate  if  the  personal  estate  is  not  sufficient,  and  this 
implication  z^'ill  prevail  unless  such  construction  is  re- 
strained or  avoided  by  other  z^.'ords  or  provisions  in  the 
zi'ill 

Case:  Corwine  v.  Corwine,  24  N.  J.  Eq.  580  (Err.  and  App. 
1874). — 'That  personal  estate  is  the  primary  fund  out  of  which 
legacies  are  payable  is  not  questioned  on  either  side.  It  is  con- 
ceded, also,  that  real  estate  is  not  charged  with  the  payment  of 
legacies,  unless  the  testator  intended  it  should  be,  and  that 
such  intention  must  be  either  expressly  declared,  or  fairly  and 
satisfactorily  inferred  from  the  language  and  dispositions  of  the 
will.  See  Leigh  v.  Savidge,  i  ]\IcCarter  125,  and  cases  cited. 
.  .  .  ]\Ir.  Hawkins,  in  his  valuable  treatise  on  the  Construc- 
tion of  ^^"ills.  referring  to  this  [Greville  v.  Browne,  7  H.  L.  C. 
689],  and  other  recent  cases,  says:  'It  has  been  said  that  a  tes- 
tator generally  intends  the  legacies  given  by  his  will  to  be  a 
charge  on  his  residuary  real  estate,  as  well  as  on  his  personal 
estate;  but  (in  the  absence  of  an  express  charge)  they  are 
held  to  be  so  only  when  the  residuary  real  and  personal  estate 
are  given  together ;  it  being  a  rule  of  construction,  that  if 
legacies  are  given  generally  and  the  residue  of  the  real  and  per- 
sonal estate  is  afterwards  given  in  one  mass,  the  legacies  are  a 
charge  on  the  residuary  real  as  well  as  the  personal  estate.'     The 
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rule  as  here  stated  meets  our  entire  approbation.  It  is  a  simple 
and  safe  rule,  founded  in  justice  and  good  sense,  easy  of  appli- 
cation, and  one  that  will  in  a  great  majority  of  cases  give  effect 
to  the  real  intention  of  the  testator.  Although  not  heretofore 
recognized  as  the  rule  in  this  State,  our  decisions  are  not  in  con- 
flict with  it."  [Note  cases  cited.  Dey  v.  Dey's  Administrator,  19 
N.  J.  Eq.  139-141  reviews  many  cases]. 

Case:  Turner  v.  Gibb,  48  N.  J.  Eq.  529  (Chan.  1891). — "Any 
question  as  to  the  rule  which  may  have  existed  in  this  State  must 
be  considered  as  set  at  rest  by  the  decision  of  the  Court  of  Errors 
and  Appeals  in  the  case  of  Corwine  v.  Corwine,  9  C.  E.  Gr.  579, 
as  explained  in  Johnson  v.  Poulson,  5  Stew.  Eq.  390,  the  result  of 
which  may  be  thus  stated,  viz.,  when  pecuniary  legacies  are  first 
given,  and  afterwards  the  residue  of  the  estate,  real  and  personal, 
if  the  personal  estate  is  insufficient  therefore,  the  intention  of  the 
testatrix  to  have  the  legacies  payable  out  of  the  real  estate,  ap- 
pears by  necessary  implication  from  the  words  'residue'  or  're- 
mainder,' when  applied  to  the  two  kinds  of  property  combined, 
unless  there  are  other  words,  or  provisions  in  the  will,  which 
are  inconsistent  with  the  existence  of  such  intention  on  the  part 
of  the  testatrix.  In  other  words,  that  such  inference  arises  from 
the  use  of  these  words  under  such  circumstances,  and  will  be 
given  that  effect  unless  such  construction  is  restrained  or  avoided 
by  other  words  or  provisions  in  the  will.  Stevens  v.  Flower,  i 
Dick.  Ch.  Rep.  340;  Merritt  v.  Merritt,  3  Dick.  Ch.  Rep.  i.  This 
is  practically  the  English  rule  as  stated  in  Hawkins,  supra,  and 
declared  in  the  case  of  Greville  v.  Browne,  7  H.  L.  Cas.  689. 
Most  of  the  English  authorities  were  cited  in  the  case  of  Corwine 
v.  Corwine,  supra.  The  principle  has  been  enforced  in  [many 
cases  cited] .  The  rule  obtains  whether  interests  in  lands  have 
already  been  given  by  the  will  or  not."  [Citing  Miller  v.  Sanford, 
4  Stew.  Eq.  427,  and  six  cases  outside  of  New  Jersey.] 

[Leigh  V.  Savidge,  14  N.  J.  Eq.  132,  (Chan.  1861)  says:  "It 
is  well  settled,  in  this  court  at  least,  that  such  [parol]  evidence  is 
admissible,"  to  discover  the  intention  of  the  testator ;  the  situa- 
tion of  the  property  disposed  of  and  the  persons  taking  it :  the 
character  of  the  legacies  and  the  relation  in,  which  the  legatees 
stood  to  the  testator :  the  situation  of  the  estate  as  to  the  compara- 
tive amounts  of  realty  and  personalty.     Citing  New  Jersey  cases. 
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And  the  court  may  put  itself  in  the  place  of  the  party,  and  then 
see  how  the  terms  of  the  instrument  afifect  the  property  or  sub- 
ject matter,  i  Greenl.  Ev.,  sec.  287.  Approved  as  to  nature,  sit- 
uation and  amount  of  the  testator's  property  in  Johnson  v.  Poul- 
son,  ^2  N.  J.  Eq.  395,  Err.  and  App.  1880]. 

j/p.  A  legacy,  given  in  lieu  of  doivcr,  docs  not  abate,  if  at  the 
time  of  the  making  of  the  will  the  zvifc  had  an  inchoate 
right  to  any  dozvcr  out  of  the  testator's  estate;  but  does 
abate  if  she  has  no  such  right.  Such  legacy,  "to  be  left  se- 
cured on  my  real  estate;''  charges  the  payment  of  the  leg- 
aey  on  testator's  land  ivithout  the  aid  of  a  mortgage. 

Case:  Plum  v.  Smith,  70  N.  J.  Eq.  603  (Chan.  1905). — "While 
this  will  does  not,  in  terms,  declare  that  the  legacy  was  intended 
to  be  in  lieu  of  dower,  it  is  quite  manifest  that  the  provision  made 
by  this  testator  had  that  object  in  view,  and  that  the  widow  did 
elect  to  accept  the  testamentary  gift  in  satisfaction  of  her  claim 
for  dower.  It  is  a  general  rule  that  a  legacy  given  in  lieu  of 
dower  shall  not  abate  if  at  the  time  of  the  making  of  the  will  the 
wife  had  an  inchoate  right  to  any  dower  out  of  the  testator's  es- 
tate, for  in  that  case  the  widow,  if  she  does  not  dissent  to  the  be- 
quest, is  accepting  a  compensation  for  the  dower  which  ought  to 
be  paid  at  the  price  fixed.  It  is  not  a  voluntary  bounty  or  favor, 
but  a  meritorious  consideration.  Perrine  v.  Perrine,  6  N.  J.  L. 
133)  138-  The  testator  here  gives  to  his  wife  the  interest  of 
$2,000  as  long  as  she  lives  and  remains  unmarried,  'to  be  secured 
on  my  real  estate,'  and  on  the  argument  it  was  insisted  that  these 
words  should  be  interpreted  to  mean  'secured  by  a  mortgage,' 
but  it  can  hardly  be  doubted  that  this  language  will  charge  the 
payment  of  this  interest  on  testator's  land  without  the  help  of  a 
mortgage.  .  .  .  It  is  the  surrender  of  existing  rights  which 
gives  the  preference  to  a  legatee  of  this  character,  and,  as  was 
declared  by  Lord  Hardwicke  (i  Rop.  Leg.  297),  'The  wife's 
abandonment  of  her  legal  rights  would  entitle  her  to  payment  of 
the  whole  of  the  benefits  which  were  given  to  her  under  the  will, 
in  preference  to  the  other  general  legatees.'  The  contest  here  is 
between  the  general  legatees  of  the  testator  and  the  representative 
of  a  widow  who  surrendered  her  dower  right  for  a  consideration, 
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whicli  the  law  says  she  is  entitled  to  have  paid  without  abate- 
ment." 

Case:  Perrine  v.  Perrine,  6.  N.  J.  L.  138  (Sup.  Ct.  1822). — 
"If  the  wife,  at  the  time  of  the  making  of  the  will,  was  entitled, 
or  had  an  inchoate  right,  to  any  dower  or  thirds  out  of  the  testa- 
tor's estate,  the  legacy  given  in  lieu  thereof  would  have  a  prefer- 
ence, and  would  not  abate,  for  that  the  bequest  in  that  case  was 
setting  a  price  upon  the  dower,  and  if  the  widow  thought  fit  to 
take  it,  it  became  a  purchase  of  the  dower,  on  her  part  at  a  fixed 
price,  and  so  was  not  bound  to  abate  in  proportion  to  other  lega- 
cies, because  it  was  a  meritorious  consideration  given  by  her, 
and  not  a  voluntary  bounty  or  favor  from  the  testator.  But  if 
she  had  no  such  title  or  inchoate  right,  as  if  she  had  a  jointure  in 
bar  of  dower  before  the  making  of  the  will,  it  would  be  other- 
wise. And  in  such  cases,  the  legacy  being  expressed  to  be  in  lieu 
of  dower  is  but  a  closing  of  everything  and  the  words  are  words 
of  course,  and  amount  to  nothing  if  she  was  not  entitled  to 
dower." 

3ipa.  Widozv,  quasi  creditor,  who  accepts  devise  and  bequest 
given  for  her  support  in  lieu  of  dozvcr ;  and  said  bequest  is 
a  charge  on  corpus  of  estate. 

Case:  Roll  v.  Roll,  59  Atl.  297  (Chan.  1904). — "The  de- 
vise and  bequest  to  the  widow  being  in  lieu  of  dower,  and  their 
being  no  other  provision  for  her  support,  she  becomes,  upon  the 
acceptance  of  the  estate,  in  accordance  with  the  testator's  wishes, 
a  purchaser  for  value.  Wiggins  v  Wiggins  (N.  J.  Ch.)  56  Atl. 
148     (Vice-Chancellor    Pitney,     1903),    cases,    cited,    page    151. 

.  .  Her  status  as  such  purchaser  for  value  is  favored  by  the 
courts  against  legatees  and  devisees  who  claim  as  mere  volun- 
teers. ...  In  determining  the  intention  from  the  will  itself, 
some  authorities  hold  that,  in  view  of  the  valuable  consideration 
paid  by  the  widow  by  relinquishing  her  dower,  she  is  a  quasi 
creditor.  .  .  .  Taking  the  question,  therefore,  to  be  still  an 
open  one,  my  view  is  that,  in  the  absence  of  a  contrary  intention 
appearing,  a  legacy  directed  to  be  paid  in  lieu  of  dower,  and 
given  for  the  support  of  the  widow,  should  as  between  the  widow 
and  the  other  devisees,  be  deemed  to  be  payable  out  of  the  entire 
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estate,  and  be  charged  upon  the  lands.  ...  In  my  view,  tak- 
ing the  will  itself  in  connection  with  the  situation  of  testator's 
property  and  the  persons  taking,  it  sufficiently  appears  that  the 
intention  of  the  testator  was  that  the  legacy  to  the  wife  was  to 
be  paid  out  of  the  corpus  of  the  estate,  real  as  well  as  personal, 
and  not  merely  from  the  income  of  the  real  estate.  .  .  .  The 
conclusion  I  reach  is  that  the  monthly  payment  to  the  wife  in  lieu 
of  dower  was  to  be  paid  in  any  event,  and  that  it  was  charge- 
able upon  the  corpus  of  the  estate." 

Lex  Loci  Sitae 

J 20.  The  right  of  a  zvidoiv,  domiciled  here,  to  doiver  in  lands  in 
Nciv  York,  is  governed  by  tlie  N'eiv  York  lazu. 

Case:  Burnet  v.  Burnet,  46  N.  J.  Eq.  147  (Chan.  1889). — 
"He  further  contended  that  the  will  must  be  construed  and  ap- 
plied to  the  circumstances  according  to  the  law  of  the  domicile, 
and  not  according  to  that  of  the  State  of  New  York.  [Lands  in 
New  York].  With  regard  to  the  last  point,!  am  of  opinion  that, 
so  far  as  complainant's  equity  depends  upon  her  right  of  dower, 
it  must  be  regulated  and  determined  by  the  statutes  and  decisions 
thereon  of  the  State  of  New  York.  Whart.  Confl.  L.  sec.  273 ; 
Story  Confl.  L.  sec.  448 ;  Nelson  v.  Bridport,  8  Beav.  547,  10 
Jur.  1043." 

Lien  on  Inchoate  Right  of  Dower 

J2r.  On  foreclosure  of  a  deed,  absolute  on  its  face,  given  as  a 
security  by  husband  and  wife,  zvifc's  dower  is  subject  to 
lieu  only  to  amount  made  knozvn  to  her  at  the  time  of  the 
execution  of  said  deed. 

Case:  Butler  v.  Farry.  68  N.  J.  Eq.  761  (Err.  and  App.  1905). 
"Since  it  is  conceded  that  the  deed  was  only  a  mortgage,  it  was 
incumbent  on  the  plaintiiT  to  prove,  not  only  the  execution  of  the 
deed  by  Mrs.  Farry,  but  also  that  the  amount  to  be  secured  there- 
by was  made  known  to  her.  There  is  no  evidence  upon  this 
point  except  that  of  Mr.  and  Mrs.  Farry.  The  master  who  took 
the  acknowledgment  testified  only  that  he  informed  them  that  the 
instrument  was  a  deed  to  James  M.  Butler,  trustee.  Mr.  Farry 
testified  that  he  said  to  his  wife  that  it  was  given  as  security  for 
$3,000.     Mrs.  Farry  testified  that  when  the  master  asked  her  if 
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slie  understood  the  contents  of  the  deed  she  answered  that  she 
did;  that  it  was  a  deed  made  by  Mr.  Farry  and  herself  to  James 
M.  Butler  and  others  as  security  for  a  note  for  $3,000.  We 
think  that  Mrs.  Parry's  inchoate  right  of  dower  is  subject  to  lien 
only  to  the  extent  of  the  amount  remaining  unpaid  of  this  $3,000." 

Statute  of  Limitations 

^22.     The  Statute  of  Limitations  applies  to  the  action  of  dower. 

Case:  Conover  v.  Wright,  6  N.  J.  Eq.  615  (Err.  and  App. 
1848). — "Whether  courts  of  equity  act  in  obedience  or  in  mere 
analogy  to  the  statute  of  limitations,  it  has  become  a  settled  case 
that  they  will  apply  them,  in  similar  cases  within  the  sphere  of 
their  jurisdiction,  equally  with  courts  of  law.  They  have  always 
felt  themselves  bound  by  the  spirit  and  meaning  of  these  stat- 
utes, and  ordinarily  act  in  conformity  to  them.  In  cases  con- 
•current  with  a  remedy  at  law  they  always  allow  them  to  be 
pleaded,  and  a  party  is  not  permitted  to  evade  their  efifect  by  re- 
sorting to  another  forum.  Angell  on  Limitations,  Ch.  3,  p.  24; 
Saxton  691.  .  .  .  But  it  was  urged  upon  the  part  of  the  re- 
spondent that  the  loth  section  of  our  Statute  of  Limitations 
(nth  in  the  Revision)  does  not  apply  to  the  action  of  dower,  and 
■consequently  cannot  be  pleaded  either  at  law  or  in  equity. 
But  the  next  section  of  our  act  (Rev.  L.  411,  sec.  10) ;  [Com.  St., 
p.  3169,  sec.  17]  goes  further,  and  enacts  'that  every  real,  pos- 
sessory, ancestral,  mixed,  or  other  action,  for  any  lands,  etc., 
shall  be  brought  or  instituted  within  twenty  years  next  after  the 
right  or  title  thereto  shall  accrue,  and  not  after ;'  with  a  saving 
clause  in  favor  of  infants,  femes  covert  and  insane.  It  in  very 
terms  applies  to  all  actions  for  the  recovery  of  lands,  tenements 
and  hereditaments,  and  it  is  difficult  to  see  how  it  can  fail  to  apply 
to  the  action  of  dower.  It  bars,  not  the  right  of  entry  merely,  but 
any  action  brought  for  the  recovery  of  land,  etc.  Land  is  sought 
to  be  recovered  in  this  action,  and  the  widow's  title  becomes  abso- 
lute on  the  death  of  the  husband.  By  the  statute  of  ]\Iagna 
Charta,  the  heir  had  forty  days  within  which  to  assign  dower ;  a 
provision  incorporated  into  the  third  section  of  our  act  in  relation 
to  dower.  If  not  assigned  within  that  period,  the  tenant  becomes 
guilty  of  deforcement,  and  liable  in  an  action  of  dower.  The 
widow's  title,  and  her  cause  of  action,  then  accrue,  the  posses- 
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sion  of  the  tenant  as  against  her  then  becomes  adverse,  and  the 
statute  begins  to  run.  It  is  true  that  lapse  of  time  is  not  enumer- 
ated in  the  statute  relative  to  dower  as  a  bar  to  the  action,  and 
obviously  because  it  naturally  falls  within  another  classification." 
[Quoted  as  to  Statute  of  Limitations  in  Colton  v.  Depew,  60  N.  J. 
Eq.  460  (Err.  and  App.  1900).  Generous  discussion  as  to 
whether  a  court  of  equity  acts  in  analogy  with  the  statutes  or  in 
obedience  to  them]. 

Mansion-house 

ji'j.  A  zvidozi'  docs  not  lose  her  right  to  the  support,  by  aban- 
doning  the  mansion-house  of  her  testator,  zvho  has  pro- 
vided for  her  residence  in  the  mansion-house  and  "her 
full  and  comfortable  support  during  her  zvidozvhood." 

Case:  Van  Duyne  v.  Van  Duyne,  14  N.  J.  Eq.  53  (Chan. 
1861). — "A  second  ground  of  defence  is,  that  it  was  the  inten- 
tion of  the  testator,  Richard  A^an  Duyne,  that  his  widow  should 
reside  in  the  mansion-house  and  be  supported  upon  the  farm,  and 
that,  by  voluntarily  abandoning  the  farm,  and  residing  elsewhere, 
she  has  forfeited  her  right  to  the  support  provided  for  her  by 
I  the  will.  It  is  highly  probable  that  the  testator  expected  that  his 
widow  would  continue  to  live  with  her  son  upon  the  farm.  Such 
an  arrangement  he  would  naturally  regard  as  most  conducive  to 
the  comfort  and  happiness  of  the  widow,  and  to  the  interest  of  all 
parties  concerned.  With  a  view  to  this  arrangement,  he  gave 
her  the  use  of  a  part  of  his  mansion-house.  But  there  is  nothing 
in  the  will  requiring  the  widow  to  reside  upon  the  farm,  or  mak- 
ing the  provision  for  her  support  depend  upon  that  contingency. 
.  .  .  It  is  clear  that  the  testator  has  made  the  support  of  the 
widow  an  absolute  charge  upon  the  land  devised  to  his  son  with- 
out condition  or  restriction.  She  is  entitled  to  her  support,, 
whether  she  reside  upon  the  farm  or  elsewhere." 

^24.  If  the  mansion-house  is  burned  dozen  during  the  zuidozv's 
occupancy  as  tenant  in  dozver,  the  zvidozv  must  sustain  the 
loss. 

Case:  Schanck  v.  Arrowsmith,  9  N.  J.  Eq.  330  (Chan.  1853), 
— "In  this  case  the  will  provides  a  home  for  the  widow  on  the 
land,  and  orders  John,  the  devisee  of  that  land,  there  to  maintain 
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and  support  her.  It  directs  her  to  release  her  dower  in  the  land 
to  John.  ...  By  the  will  she  was  to  occupy  the  house  and 
kitchen  on  the  land.  These  buildings  were  destroyed  by  fire, 
some  years  after  the  testator's  death.  It  is  insisted  that  John 
was  bound  to  replace  them,  or  give  her  an  equivalent.  This  is 
not  so.  The  loss  must  be  sustained  by  the  widow.  The  land  is 
only  to  be  charged  for  such  reasonable  sum  as  would  have  sup- 
ported her,  if  occupying  the  dwellings  designated  and  provided 
for  her." 

J2j.  If  a  ividozv  sells  her  right  of  dozver  and  moves  out  of  the 
mansion-house  voluntarily,  she  has  no  right  of  re-entry 
afterzvards  from  a  stranger  in  possession,  until  she  obtains 
it  by  a  zvrit  of  dozver. 

Case:  Den.,  Smallwood  v.  Bilderback,  16  N.  J.  L.  506  (Sup. 
Ct.  1838). — "Two  years  afterward  the  same  principle  was  en- 
acted by  statute  (Rev.  Laws,  397,  sec.  21)  that  until  dower  be 
assigned  to  the  widow,  it  shall  be  lawful  for  her  to  remain  in 
the  mansion-house  and  plantation,  without  rent;  but  neither  of 
them  compels  her  to  remain ;  she  may  give  up  the  possession  vol- 
untarily, and  go  when  and  where  she  pleases ;  it  being  a  personal 
privilege  to  herself;  and  if  once  she  moves  out  voluntarily  andj 
depart,  it  is  gone  forever  under  the  statute,  and  her  dower  is  re- ' 
duced  to  a  naked  right,  only  to  be  recovered  by  an  action  at  law. 
If  she  sells  her  right  of  dower,  as  was  done  in  this  case  to 
Joseph  Wilson,  and  voluntarily  gives  up  the  possession,  the  stat- 
ute gives  her  no  right  of  entry  afterward  on  a  stranger  in  peace- 
able possession ;  so  that  her  subsequent  entry  into  Smallwood's 
rightful  possession  was  unlawful,  and  exposed  her  to  be  turned 
out  by  ejectment.  She  has  no  right  of  entry  till  she  obtains  it  by 
means  of  a  writ  of  dower." 

S2^a.  The  bequest  of  the  use  of  the  dzvelling-house,  as  long  as 
she  may  elect  or  desire  to  reside  there,  is  a  privilege  of 
personal  residence  only;  not  released  or  zvaived  by  ceas- 
ing to  reside  there. 

Case:  Reeve  et  al.  v.  Troth,  42  Atl.  572.  (Chan.  1899). — "If 
the  gift  to  her  had  been  of  a  right  to  use  and  occupy,  it  would 
be  entirely  clear  that  she  was  invested  with  a  life  estate,  for  it  is 
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settled  that  such  a  gift,  where  there  is  no  gift  over  in  case  the  de- 
visee ceases  to  occupy,  is  a  life  estate,  and  the  donee  can  occupy- 
by  a  tenant.  Rabbeth  v.  Squire,  4  De  Gex.  &  J.  406 ;  Mannox  v. 
Greener,  L.  R.  14  Eq.  456;  Howell  v.  Patry,  50  N.  J.  Eq.  265,  24 
Atl.  1037.  For  'occupation,'  as  Lord  Eldon  remarked  in  Filling- 
ham  V.  Bromley,  Turn  &  R.  536,  is  not  living  and  residing. 
This  construction,  however,  only  obtains  in  the  absence 
of  any  language  in  the  will  which  implies  a  personal  occupation 
or  residence.  A  gift  over,  if  the  donee  ceases  to  occupy  the 
house,  shows  that  the  testator  contemplated  a  personal  use.  Mc- 
Laren V.  Stainton,  27  Law  J.  Ch.  442.  The  language  employed 
by  the  testator  implies  that  the  only  right  given  is  one  of  resi- 
dence in  the  mansion-house.  The  widow  is  to  have  the  use  of  the 
dwelling-house  as  long  as  she  may  elect  or  desire  to  reside  in  the 
said  dwelling-house.  The  limitation,  as  to  the  time  of  residence, 
applies  as  well  to  the  gift  and  the  use  of  the  dwelling-house  itself 
as  to  the  right  to  have  the  incidental  benefit  of  the  use  of  the  out- 
buildings, and  of  the  ice  and  of  the  fodder.  In  my  judgment, 
however,  her  right  to  reside  there  does  not  cease  with  the  cessa- 
tion of  personal  occupation.  It  is  to  be  observed  that  there  is  an 
absence  of  any  gift  over  in  case  she  ceases  to  reside  there  during 
her  life  .  ,  .  The  mere  fact,  however,  that  the  widow  has 
ceased  to  reside  there  is  not  a  release  or  waiver  of  her  right  to 
reside  there  at  any  time  during  her  life.  The  words  'as  long  as 
she  may  elect  or  desire  to  reside  there'  are  used  by  the  testator 
as  equivalent  to  'whenever  or  while'  she  may  choose  to  reside 
there.  I  think  the  right  of  this  widow  is  similar  to  that  in  the 
case  of  May  v.  May,  44  Law  T.  (N.  S.)  412,  where  the  testator 
provided  that  the  widow  might  reside,  rent  free,  in  his  residence. 
It  was  held  that,  while  this  did  not  enable  her  to  rent  the  house, 
yet  she  might  reside  there  from  time  to  time  without  forfeiting 
her  right." 

Marriage 

J26.  A  marriage  valid  ivhere  entered  into  (zi'ith  certain  excep- 
tions) is  valid  in  Nezv  Jersey;  and  a  7vife  takes  her  dozver 
right  according  to  the  laze  of  the  place  zvhere  the  real 
property  is  located. 

Case:  Smith  v.  Smith,  52  N.  J.  L.  213  (Err.  and  App.  1889). 
— "It  was  said  by  this  court  in  Harral  v.  Harral,   12  Stew.  Eq. 
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279,  287,  that  'the  doctrine  generally  a(l()|)tcd  and  suiJported  by 
reason  and  public  policy  is,  that  a  marriage  celebrated  according 
to  rites  and  ceremonies  recognized  by  the  laws  of  the  country 
where  the  marriage  takes  place,  is  valid  everywhere.'  The  law 
of  marriage  is  said  to  be  a  part  of  the  jus  gentium,  governed  by 
the  lex  loci  contractus,  and  recognized  everywhere  in  civilized 
nations,  with  some  exceptions,  involving  polygamy,  incest  and 
probably  some  other  equally  heinous  crimes  against  the  gener- 
ally recognized  law  of  marriage,  and  express  prohibitory  and  in- 
validating words  in  a  statute.  Certainly  it  is  a  law  of  comity  be- 
tween the  different  States  of  this  country.  This  is  the  case 
even  where  the  parties,  being  residents  of  one  State,  for  the  sake 
of  evading  the  law,  go  into  another  State,  where  such  a  marriage 
is  valid,  are  there  married  and  immediately  return  and  continue 
their  place  of  residence;  the  marriage  is  valid  there,  and  after 
the  husband's  death  his  widow  is  entitled  to  dower  in  his  esta:e. 
Pearson  v.  Howey,  6  Halst.  18,  21."  [Other  cases  and  com- 
ments]. 

Muniments  of  Title 

527.  A  mortgage  may  he  held  as  a  muniment  of  title  after  the 
equity  of  redemption  is  extinguished  in  the  hand  of  the 
mortgagee. 

Case:  Woodhull  v.  Reid,  16  N.  J.  L.  130  (Sup.  Ct.  1837).— 
"It  is  true,  the  mortgagee,  by  purchasing  it,  and  taking  to  him- 
self a  conveyance  of  the  equity  of  redemption,  has  put  an  end  to 
his  mortgage,  as  such.  It  has  ceased  to  be,  what  it  once  was,  a 
mere  security  for  a  debt ;  but  it  is  not  paid  ofif,  cancelled  or  de- 
stroyed. It  has  not  become  a  nullity.  On  the  contrary  it  has 
acquired  more  permanency  and  force.  The  equity  of  redemption 
being  separated  from  it,  and  extinguished,  it  is  converted  into  a 
legal  title.  Henceforward,  he  holds  not  a  defeasible,  but  an  ab- 
solute estate ;  and  he  holds  that  estate  under  the  mortgage  deed. 
It  has  become  his  title  deed.  The  counsel  for  the  demandant, 
therefore,  entirely  misapprehended  the  efifect  of  the  merger  in 
this  case.  It  is  the  equitable,  not  the  legal  estate,  that  is  sunk 
and  gone.  The  former  belonged  to  the  mortgagor  and  those 
claiming  under  him ;  the  latter  belonged  to  the  mortgagee  and  his 
assigns.  After  the  release  of  the  equity  of  redemption  to  \'aughn 
the  mortgage  deed  in  connection  with  the  release  constituted  his 
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title — he  had  no  other  title.  He  thenceforth  held  under  the  mort- 
gagor; and  the  defendant,  Ann  Reid,  standing  now  in  his  place 
and  holding  as  she  does  under  and  by  virtue  of  the  mortgage,  the 
demandant  cannot  recover  against  her  at  law,  whatever  she  may 
in  equity,  on  a  bill  to  redeem  pro  tanto.  I  lay  no  stress  on  the 
assignment  of  the  bond  and  mortgage  by  Vaughn  to  Ann  Reid. 
They  are  defunct  as  securities,  and  have  become  only  muniments 
of  title.  They  would  have  passed  as  efifectually  for  all  useful 
purposes  by  mere  delivery  to  her  as  by  written  assignments.  She 
never  can  use  them  otherwise  then  as  evidences  of  her  title." 

J28.     A  mortgagee,  zvhere  the  mortgagor  mortgaged  before  cov- 
erture, may  receive  the  equity  of  redemption,  and  after- 
zvards  hold  said  mortgage  as  a  muniment  of  title  of  the 
land  taken  in  substitution  of  this  debt,  and  use  it  as  a  valid 
,defence  to  an  action  of  dozcer  at  lazv. 

Case:  Thompson  v.  Boyd,  22  N.  J.  L.  549  (Err.  and  App. 
1849). — "In  such  case  the  mortgagee  does  not  hold  under  the 
subsequent  conveyance  [of  the  equity  of  redemption],  but  under 
the  mortgage,  and,  the  equity  of  redemption  being  extinguished, 
his  title  is  paramount  to  the  dower  title  of  the  wife.  .  .  .  He 
[the  mortgagee  and  subsequent  purchaser  of  the  equity  of  re- 
demption] insisted,  as  he  lawfully  might,  that  he  would  not  re- 
linquish the  estate  which  he  already  had,  but  that  he  would  hold 
his  mortgage  as  a  muniment  of  title  of  land  taken,  not  in  payment, 
but  in  substitution  of  his  debt.  He  received  a  conveyance  of  the 
equity  of  redemption,  but  he  chose  to  hold  his  prior  paramount 
title ;  and  the  executors  assented,  receiving  from  him  a  release 
of  the  mortgage,  in  which  he  declared,  that  he  so  held  the  mort- 
gage, and  his  purpose  not  to  relinquish  it,  .  .  .  which  equity 
[of  redemption]  he  thus  extinguished  by  merger  in  his  legal 
title."  [That  mortgagee  may  hold  the  mortgage  uncancelled  at 
law,  or  cancelled  in  equity,  as  a  muniment  of  title,  see  sees.  305- 
307,  supra]. 

Partition 

jpp.  Inchoate  rigJits  of  dower  may  be  sold,  and  proceeds  in- 
vested or  divided.  All  estates  by  dozver  zvhich  are  subject 
to  partition  may  be  ordered  sold. 

Statute:  See  Com,  St.,  pp.  3909,  3914,  3912,  sees.  39,  66,  52. 
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Case:  Blcccker  v.  Hennion,  23  N.  J.  Eq.  125  (Chan.  1872). — 
"The  widow's  possession  or  quarantine  is  an  incident  only  to  her 
dower,  belonging  to  that  right  and  inseparable  from  it.  It  is  a 
privilege  preceding,  but  in  no  wise  preventing  or  impeding  the 
assignment  or  disposal  of  dower." 

jjo.     Partition  of  a  zvidozu's  dozver  estate,  duly  assigned  to  her, 
cannot  be  made  without  her  consent. 

Case  :  Radley  v.  Radley,  78  N.  J.  Eq.  170  (Chan,  1910). — "This 
is  a  case  of  partition.  The  special  master  reported  in  favor  of  a 
sale  in  lieu  of  partition.  The  defendant  Dobbins  excepts  to  the 
report  on  behalf  of  Pauline  K.  Radley,  an  insane  tenant  in  dower 
of  a  certain  portion  of  the  premises,  and  which  have  been  duly 
assigned  to  her.  .  .  .  The  decisions  in  this  State  upon  the 
questions  involved  are  against  the  view  that  lands  assigned  to  a 
tenant  in  dower  may  be  sold  in  partition  at  the  suit  of  tenants  in 
common  without  her  consent.  In  Smith  v.  Gaines,  39  N.  J.  Eq. 
545,  the  Court  of  Errors  and  Appeals,  construing  exactly  similar 
provisions  of  the  former  partition  act,  held  that  the  statutory 
power  applied  only  to  cases  where  the  estate  of  the  tenants  in 
common  was  in  possession.  Certainly  the  tenants  in  common  in 
this  case  are  not  in  possession  of  the  tract  which  has  been  as- 
signed and  set  off  to  the  dowress.  In  Haulenbeck  v.  Cronkright, 
23  N.  J.  Eq.  407,  a  partition  case,  Chancellor  Zabriskie  was  con- 
cerned with  the  act  authorizing  the  court  to  determine  whether 
any  existing  estate  of  dower  or  curtesy  in  premises  ordered  sold 
should  be  excepted  from  the  sale  or  should  be  sold,  and,  with  the 
broad  language  of  that  act  before  him,  he  held  that  the  estate  or 
interest  of  a  widow  in  lands  is  the  right  to  have  one-third  set  off 
to  her  by  metes  and  bounds  and  to  enjoy  the  same  for  her  nat- 
ural life,  and  that  when  partition  is  made  the  dowress  retains 
her  estate  in  the  premises  as  it  was  before ;  if  dower  has  not  been 
assigned,  she  retains  the  right  to  have  it  assigned;  if  an  assign- 
ment has  been  made,  she  retains  the  part  set  off  to  her  unaffected 
by  the  partition.  The  seizin  of  a  widow  to  whom  land  has  been 
assigned  as  dower  is  a  continuation  of  the  seizin  of  her  hus- 
band, and  the  heir  cannot  by  entry  obtain  seizin  in  deed :  not 
even  if  he  had  entered  upon  all  the  lands  before  assignment,  be- 
cause the  assignment,  when  made,  defeats  his  seizin  acquired  by 
entry.     Chall.  Real  Prop.  187.     When  dower  is  assigned,  the  es- 
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tate  of  the  dowress  becomes  paramount,  and  it  is  upon  this  that 
encumbrancers  whose  hens  were  created  subsequent  to  the  mar- 
riage are  postponed  to  the  estate  and  interest  of  the  tenant  in 
dower.  Neither  the  partition  act  [P.  L.  1898,  p.  653,  sec.  26]  au- 
thorizing the  sale  of  a  hfe  estate,  nor  the  provision  for  the  sale 
free  from  dower  in  the  act  concerning  the  sale  of  land  (Gen 
Stat.  p.  2983,  sec.  18),  empowers  the  court  to  order  the  sale  of  a 
life  estate,  which  in  severalty  is  in  the  actual  use  and  enjoyment 
of  the  life  tenant,  without  that  tenant's  consent.  See  Bouvier 
V.  Baltimore  &  New  York  Ry.  Co.,  67  N.  J.  L.  281  (at  p.  295).  A 
life  estate  may  be  involuntarily  sold  away  from  the  life  tenant 
only  when  it  exists  as  an  interest  in  lands,  the  remainder  of 
which  is  in  others  who  are  entitled  to  possession  in  some  form,, 
either  with  the  life  tenant  or  exclusive  of  him  or  in  conjunction 
with  him." 

JJ7.  A  widow's  dozver  in  land,  held  by  tlie  husband  as  tenant  in 
common,  cannot  be  affected  by  an  attempted  parol  parti- 
tion thereof,  accompanied  by  a  corresponding  possession 
for  five  or  six  years.  (Obiter) :  If  partition  is  made  by  the 
husband  or  by  authority  of  law,  her  dozver  must  be  taken 
out  of  the  share  allotted  to  hini. 

Case:  Lloyd  v.  Conover,  25  N.  J.  L.  52  (Sup.  Ct.  1855).— 
"The  proportion  to  which  the  demandant  is  entitled,  by  way  of 
dower  out  of  the  lands  of  the  defendant,  depends  upon  the  ques- 
tion, whether  she  shall  have  dower  out  of  the  undivided  interest 
of  which  her  husband  was  seized,  the  whole  real  estate  devised 
by  Thomas  Lloyd  to  his  sons,  or  out  of  that  part  of  the  estate 
which  was,  under  a  parol  petition,  taken  by  Vanmater,  and  sub- 
sequently by  the  defendant,  as  the  share  of  William  L.  Lloyd, 
the  husband  of  the  demandant  ?  At  the  time  of  \ier  marriage,  the 
wife  became  entitled  to  an  inchoate  right  of  dower  in  the  undi- 
vided interest  of  her  husband  in  the  whole  real  estate  devised  by 
Thomas  Lloyd  to  his  sons.  Upon  a  valid  partition  made  by  her 
husband,  or  by  authority  of  law,  whereby  his  share  became 
vested  in  him  in  severalty,  the  wife's  dower  must  have  been  taken 
out  of  the  share  so  allotted.  But  no  partition  was  made  by  au- 
thority of  law,  nor  does  it  appear  by  the  case  that  any  parol  parti- 
tion was  made  by  the  husband  of  the  demandant,  or  with  his 
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knowledge  or  consent.  If  made  by  him,  it  does  not  appear  that 
the  land  was  held  by  him  pursuant  to  the  partition,  for  such 
length  of  time  as  to  become  binding  upon  him  or  those  holding 
under  him.  A  parol  partition,  accompanied  by  a  corresponding 
possession  for  five  or  six  years,  is  not  binding  and  conclusive  at 
law  upon  the  original  tenants  or  those  holding  under  them. 
Woodhull  V.  Longstreet,  3  Harr.  405.  If  the  husband  was  not 
bound  by  the  partition,  neither  is  the  wife.  Her  rights  cannot 
be  prejudiced  by  the  acts  of  strangers.  .  .  .  The  demandant 
is  entitler!  to  be  endowed  of  her  husband's  share,  or  one  equal 
third  part  of  the  lands  devised  by  Thomas  Lloyd  to  his  sons,  and 
of  which  the  husband  stood  seized  at  the  time  of  his  marriage  to 
the  demandant.  She  is  consequently  entitled  to  one-third  of  one- 
third,  or  one-ninth,  of  the  land  owned  by  the  defendant.  There 
can  be  no  doubt,  upon  the  terms  of  the  will,  that  the  devisees 
under  the  will  of  Thomas  Lloyd  took  as  tenants  in  common,  and 
not  as  joint  tenants.  .  .  .  If  it  were  otherwise,  it  does  not 
lie  in  the  defendant's  mouth  to  deny  the  title  of  William  L.  Lloyd, 
under  whom  he  claims  title."  [Obiter:  "Upon  a  valid  partition 
made  by  the  husband,  or  by  authority  of  law  .  .  .  the  wife's 
dower  must  be  taken  out  of  the  share  so  allotted."  (p.  52).  See, 
however,  Emson  v.  Polhemus,  28  N.  J.  Eq.  440  (Err.  and  App. 
1877),  a  partition  by  deed,  and  (obiter)  "the  right  of  partition 
is  paramount  to  the  right  of  dower"]. 

55/a.     Widozv  is  entitled  to  Hen  on  land  for  advances  to  im- 
prove it. 

Case:  Brady  v.  Brady,  58  Atl.  932  (Chan.  1904). — [Syllabus]  : 
"In  partition  between  the  representatives  of  a  deceased  and  his 
widow,  in  which  the  widow  proves  advances  from  her  separate 
estate  to  improve  the  lands,  she  is  entitled,  as  against  mere  volun- 
teers claiming  under  deceased,  to  a  lien  on  the  land  for  the 
amount  of  the  advances,  in  the  absence  of  evidence  to  show  that 
they  were  intended  as  a  gift." 

Protection  of  Dower 

^^2.     Equity  will  akvays  protect  a  i<iridozi''s  right  to  dozver. 

Case:  Hinchman  v.  Stiles,  9  N.  J-  Eq.  362   (Chan.   1853). — 
"The  bill  is  filed  on  this  third  mortgage.     .     .     .     The  widow 
29 
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has  no  rights  to  be  protected  against  the  first  and  third  mort- 
gages. The  first  was  executed  before  her  marriage  with  the 
mortgagor ;  and  in  the  execution  of  the  third  she  joined  with  her 
husband,  in  the  manner  prescribed  by  the  statute.  But  as  against 
the  mortgage  second  in  priority,  which  was  not  signed  by  her, 
she  insists  her  dower  right  is  to  be  protected.  The  principle  is 
well  settled  in  New  Jersey,  and,  I  believe,  very  generally  in 
American  courts,  that  a  widow  is  entitled  to  her  dower  in  an 
equity  of  redemption.  A  court  of  equity  will  always  protect  her 
rights,  and  not  allow  them  to  be  defeated  by  any  technical  rules. 
If  she  has  an  interest  in  the  premises,  and  has  not  mortgaged  it. 
the  mortgagee  has  no  right  to  appropriate  it  to  pay  his  debts.  II 
the  land  is  sold  under  a  prior  mortgage,  in  which  the  wife  joined, 
and  the  husband  is  dead  at  the  time  of  foreclosure  and  sale,  the 
court  will  protect  the  widow's  thirds  to  the  surplus,  against  a 
mortgagee  whose  mortgage  she  did  not  unite  with  her  husband  in 
executing.  .  .  .  The  principle  is  recognized  in  .  .  .  Harts- 
horne  v.  Hartshorne,  i  Green's  Ch.  349." 

jjj.     Equity  zvill  protect  the  zvife's  right  of  dower  in  a  post- 
nuptial mortgage  not  executed  by  her. 

Case:  Hayes  v.  Whitall,  13  N.  J.  Eq.  241  (Chan.  1861).— "By 
the  terms  of  the  will  the  devisee  [Louis  Whitall]  is  to  possess  the 
estate  at  twenty-one,  subject  to  the  annuities  given  to  the  widow, 
daughters,  and  brother  of  the  testator.  .  .  .  Louis  Whitall's 
wife  is  living.  Her  interest  in  the  premises  must  be  protected. 
She  was  married  on  the  23d  of  January,  1844.  Three  of  the 
mortgages  were  executed  prior  to  that  date.  The  wife  did  not 
join  in  the  mortgages  executed  after  the  marriage.  Her  dower 
right  is  subject  to  the  encumbrance  of  the  legacies  and  annuities 
charged  upon  the  land  and  remaining  unpaid,  and  also  to  the 
encumbrance  of  the  first  three  mortgages.  If  the  premises  sub- 
ject to  her  claim  will  bring  enough  to  satisfy  the  prior  encum- 
brances they  should  be  so  sold.  If  it  is  necessary  to  sell  the  land 
clear  of  the  claim  of  the  wife,  in  order  to  satisfy  the  prior  en- 
cumbrances, the  surplus  must  be  brought  into  court  in  order 
that  her  interest  may  be  properly  secured."  [Cited  in  Wheeler  v. 
Kirtland,  27  N.  J.  Eq.  535  (Err.  and  App.  1875),  where,  by  ju- 
dicial proceedings,  the  land  was  converted  into  money  and  the 
wife's  interest  was  recognized  and  protected]. 
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PuEiCHASE-MONEY    MORTGAGE;    SlBSTITUTION 

5J^.  TJic  rc/^laciiig  of  a  piircliasc-iiioncy  mortgage  by  another 
such  mortgage,  executed  to  correct  an  error  manifest  on 
the  face  of  the  first  mortgage,  does  not,  in  equity,  give  the 
wife  a  right  of  dozcer  against  the  mortgagee  or  his  assigns. 

Case:  Boorum  v.  Tucker,  51  N.  J.  Eq.  138  (Chan.  1893;  af- 
firmed, 52  N.  J.  Eq.  587,  Err.  and  App.  1894). — "The  argument 
based  on  these  facts,  is,  that  the  original  purchase-money  mort- 
gage having  been  surrendered  and  cancelled  of  record  and  an- 
other mortgage  [given  to  correct  a  manifest  error  appearing  on 
the  face  of  the  first  mortgage,  p.  142]  taken  months  after  the 
delivery  of  the  deed,  this  second  mortgage,  though  expressed  to 
be  given  for  purchase-money,  and  though  actually  given  for  pur- 
chase-money, does  not  bar  the  wife's  inchoate  right  of  dower. 
In  the  first  place,  I  conclude  that,  in  a  court  of  equity  at 
least,  the  position  is  not  well  taken  that  the  present  mortgage  is 
not  a  purchase-money  mortgage,  because  it  was,  in  point  of  fact, 
executed  some  time  after  the  original  deed  was  made  and  deliv- 
ered. A  purchase-money  mortgage  is  one  given  to  secure  a  part 
of  the  purchase-money,  and  this  mortgage,  under  the  evidence, 
was  undoubtedly  so  given.  It  so  declared  upon  its  face,  and  the 
clear  inference,  from  the  proven  facts,  is  that  it  was  given  in 
place  of  the  first  mortgage  and  to  correct  a  manifest  error  which 
appears  on  the  face  of  that  instrument.  .  .  .  Now,  it  may  be 
that,  at  law,  this  cancellation  of  one  mortgage  and  the  execution 
of  another  would  let  in  the  widow's  right  of  dower.  Upon  that 
I  express  no  opinion.  But  in  equity  I  am  of  the  opinion  that  no 
such  right  would  result.  The  equity  of  the  holder  of  the  pur- 
chase-money obligation,  as  against  the  grantee  and  debtor,  rises 
higher  than  the  mere  cotemporaneous  execution  of  a  mortgage  to 
secure  it.  It  does  not  rest  alone  upon  the  notion  of  instantaneous 
seizin,  which  preserves  the  right  of  the  mortgagee  as  against 
previous  judgment  creditors  of  the  mortgagor.  Protection  is  ex- 
pressly given  to  the  mortgagee  against  judgments  against  the 
mortgagor,  by  the  seventy-seventh  section  of  the  act  concerning 
conveyances  (Rev.,  p.  167),  though,  no  doubt,  he  would  be  en- 
titled to  it  in  equity  without  any  statute.  It  is  worthy  of  notice 
that,  although  this  provision  was  passed  in   1820,  and  has  been 
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twice  subjected  to  revision,  none  of  the  learned  revisors  thought 
it  worth  while  to  amend  it  by  inserting  the  wife's  inchoate  right 
of  dower.  In  the  case  in  hand,  if  no  mortgage  whatever  had 
been  executed  and  a  bill  had  been  filed  by  the  present  complainant 
against  Morton  Giles  and  his  wife  while  they  were  owners  of  this 
property,  to  enforce  a  lien  for  the  purchase-money,  that  lien, 
upon  well-settled  principles,  would  have  been  superior  to  the 
wife's  inchoate  right  of  dower,  and  a  sale  under  it  would  have 
cut  off  that  dower,  i  Scrib.  Dow.  ch.  20,  sec.  44,  p.  441 ;  ch.  25, 
p.  555,  and  cases  there  cited;  Overt.  Liens,  sec.  626,  and  cases 
there  cited;  Warner  v  Van  Alstyne,  3  Paige  513;  Shirley  v. 
Sugar  Refinery  Co.,  2  Edw.  Ch.  505.  The  wife  is  a  mere  volun- 
teer, and  her  inchoate  right  is  subject  to  all  the  equities  to  which 
the  lands  were  subjected  when  her  husband  became  seized.  The 
so-called  lien  for  unpaid  purchase-money  is  such  an  equity. 
.  .  .  .  The  real  question  is,  whether  the  taking  such  a  mort- 
gage at  a  date  subsequent  to  the  date  of  the  conveyance  has  the 
effect  in  equity  of  giving  the  wife  a  right  which  she  had  not  be- 
fore. For,  in  the  supposed  case,  the  purchase-money  is  unpaid 
at  the  moment  the  mortgage  is  given,  and  hence  has  priority  over 
the  wife's  right.  Now,  the  taking  a  mortgage  for  the  unpaid 
money  does  not  pay  it.  It  has  no  more  efficiency  in  that  respect 
than  a  promissory  note  or  sealed  obligation.  The  debt  remains, 
and  it  is  still  a  debt  for  the  purchase-money  of  the  land.  The 
ground  upon  which  a  vendor's  lien  is  enforced  in  ec[uity  is  well 
settled.  It  was  tersely  stated  by  Lord  Eldon,  in  Macreth  v.  Sym- 
mens,  15  Ves.  329  (at  p.  340),  to  be  'that  a  person  having  got  the 
estate  of  another  shall  not,  as  between  them,  keep  it  and  not  pay 
the  consideration.'  That  equity  prevails  against  the  vendee  and 
all  mere  volunteers  under  him,  and  as  before  remarked,  his  wife 
is  a  mere  volunteer.  Now,  the  crucial  question  here  arises,  is  it 
any  less  inequitable  for  the  vendee  and  volunteers  under  him  to 
'keep  the  estate  and  not  pay  the  consideration  money'  after  he 
has  given  a  mortgage  to  secure  it,  than  it  was  before  he  gave  it  ? 
How  does  the  mortgage  discharge  the  land  or  the  conscience  of 
the  owner  from  this  equity?  .  .  .  The  true  view,  in  my 
judgment,  is,  that  a  purchase-money  mortgage  is,  in  its  essential 
nature,  in  equity,  precisely  the  same  thing,  so  far  as  the  wife's 
dower   is   concerned,    as   a  vendor's   lien    for   unpaid   purchase- 
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money.  The  effect  of  such  a  mortgage  is  a  mere  practical  em- 
bodiment of  the  vendor's  Hen  in  legal  shape,  so  that  he  may  give 
notice  of  it  to  all  the  world,  and  be  able  to  enforce  it  at  law  as 
well  as  in  equity.  The  so-called  vendor's  lien  is  nothing  more 
nor  less  than  the  right  to  come  into  a  court  of  equity  and  ask  it 
to  approj^riate  the  property  to  the  payment  of  the  debt ;  and  that 
is  precisely  the  right  which  is  assured  to  him  in  writing  by  the 
formal  execution  and  delivery  of  the  mortgage.  It  is  a  formal 
and  explicit  statement  in  writing  that  the  purchase-money,  to  the 
extent  named,  is  unpaid,  and  that  the  creditor  is  entitled  to  have 
the  land  sold  to  pay  it.  Thus  far  in  equity.  At  law,  it  is  also  a 
conveyance  of  the  land  to  the  vendor  in  pledge.  So  that  if  we 
compare  the  case  of  a  mortgagee  of  a  purchase-money  mortgage 
upon  land  coming  into  a  court  of  equity  and  asking  for  fore- 
closure against  tlie  niortgagor  and  his  wife,  and  that  of  a  vendee 
I  ?]  of  land  without  mortgage  coming  into  the  same  court  to  en- 
force his  so-called  vendor's  lien  against  the  vendee  and  his  wife, 
we  shall  find  it  difificult  to  distinguish  between  the  cases — at  least 
I  do.  In  short,  it  seems  to  me  that  the  execution  of  a  mort- 
gage to  secure  purchase-money  is,  in  equity,  a  mere  continuance 
of  the  lien,  and  it  is  that  circumstance,  and  that  alone,  that  gives 
it  efficiency  in  this  court  to  bar  dower,  or  rather,  gives  it  prece- 
dence over  dower.  If  we  look  at  the  case  in  hand  and  suppose 
that  the  first  mortgage  actually  given  never  had  existence, 
and  we  had  nothing  but  the  mortgage  sought  to  be  foreclosed,  we 
would  find  that  up  to  the  moment  when  that  mortgage  was  exe- 
cuted the  vendor's  lien  was  in  full  force,  with  all  its  consequences. 
Then  comes  the  mortgage  which  declares  upon  its  face  that  it  was 
given,  as  it  was  in  fact  given,  to  secure  the  unpaid  purchase- 
money.  When  and  where  did  the  inchoate  right  of  dower  inter- 
vene and  vest  ?  It  seems  to  me  that  there  can  be  but  one  answer 
to  the  question.  Now,  the  giving  of  the  intermediate  mortgage 
did  not  vary  the  case,  for  that  clearly  barred  the  dower  while  it 
existed.  .  .  .  The  very  question  here  involved  appears  to 
have  been  decided,  in  Wheatly  v.  Calhoun,  12  Leigh  264.  There, 
land  was  conveyed  pursuant  to  a  contract  by  which  the  vendor 
agreed  to  accept  a  purchase-money  mortgage  for  a  part  of  the 
price.  Owing  to  a  dispute  as  to  the  terms  of  the  mortgage,  it 
was  not  executed  or  delivered  until  several  months  after  the  de- 
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livery  of  the  conveyance.  It  was,  nevertheless,  held  to  be  para- 
mount to  the  right  of  dower  of  the  wife  of  the  vendee.  I  am  of 
the  opinion,  therefore,  on  this  ground  alone,  that  the  wife  of  Mr. 
Giles  has  no  inchoate  right  of  dower  in  the  premises." 

QUARAXTIXE 

JJ3.  "Until  such  dower  be  assigned  to  her  it  shall  be  lazvfid  for 
the  widoiv  to  remain  in,  and  hold  and  enjoy  the  niansion- 
hoiise  of  her  husband  and  the  messuage  or  plantation 
thereto  belonging,  zbithout  being  liable  to  pay  any  rent  for 
the  same." 

Statute:   Com.  St.,  p.  2045,  sec.  2  (see  sec.  253  supra). 

3350-  Widow  cannot  retain  possession  of  the  homestead  zvhere 
there  is  no  dower  to  be  assigned. 

Case:  Morgan  v.  Titus,  3  X.  J.  Eq.  204  (Chan.  1835). — "If  not 
entitled  to  dower,  she  could  have  no  pretension  to  any  right  of 
occupancy  further  than  given  by  the  will;  for  the  right  of  retain- 
ing possession  of  the  homestead  does  not  attach  where  there  is  no 
dower  to  be  assigned  by  the  heir." 

333b.  Remaining  in  possessio)i  of  nmnsion-house  presumptively 
as  dozircss. 

Case:  Reed  v.  Hackney,  69  N.  J.  L.  29  (Sup.  Ct.  1903). — 
"James  Adams  left  his  widow,  Jemima,  surviving  him,  and  she 
remained  in  possession  of  the  house  on  'Buzzards  Roost'  until 
1872,  when  she  removed,  and  died  in  the  following  year.  .  .  . 
Jemima  Adams,  therefore,  after  the  death  of  her  husband,  James 
Adams,  was  presumably  in  possession  of  both  tracts  in  right  of 
her  dower,  and  until  dower  was  assigned,  of  which  there  was  no 
proof." 

336.  A  z^'idozi'  z\.'ho  remains  in  the  maiision-house  of  her  hus- 
band before  her  doz^'cr  is  assigned  to  her,  is  not  bound  to 
pay  taxes,  interest  on  encumbrances,  or  for  repairs.  Other- 
zvise  as  to  zvater  rates,  z^'hich  are  personal  charges.  The 
statitfe  is  its  ozcn  interpreter,  and  should  not  be  defined  in 
terms  of  the  common  laze.  (Obiter)  :  Four  zeays  in  zi'hich 
a  zi'idozv's  quarantine  may  be  ended. 

Case:  Spinning  v.  S])inning.  43  X.  J.  Eq.  243  (Err.  and  App. 
1887). — "The  single  question  presented  for  our  determination  is 
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whether  tlie  respondent,  in  stating  her  aeccjunt  of  rents  received, 
and  expenditures  for  the  three  houses,  shall  be  credited  with  the 
taxes,  proportion  of  interest  and  repairs  of  the  dwelling-house 
occupied  by  her  since  the  death  of  her  husband.  As  widow,  she 
is  entitled  to  dower  in  all  of  these  lands,  of  which  her  husband 
died  seized,  and  the  value  of  that  dower  right  will  be  paid  to 
her  from  the  proceeds  of  the  sale  of  the  premises  in  these  pro- 
ceedings. But,  as  her  dower  was  not  assigned  to  her,  it  was,  by 
the  statute,  lawful  for  her  to  remain  in  and  to  hold  and  enjoy 
the  mansion-house  of  her  husband,  without  being  liable  to  pay 
any  rent  for  the  same,  until  such  dower  be  assigned  to  her. 
.  .  .  This  statute,  following  so  soon  after  this  case  [Dent  v. 
Dodd.  I  Hal.  367],  confirmed  her  possession  in  the  homestead 
until  the  assignment  of  dower,  and  made  that  certain  which  be- 
fore was  considered  doubtful.  As  this  law  gives  the  possession 
and  profits  of  the  lands  for  an  uncertain  period,  which  may  con- 
tinue for  the  life  of  the  widow,  it  is  argued  that  it  confers  an  es- 
tate for  life;  and  if  an  estate  for  life  is  granted,  then  the  widow, 
like  other  tenants  of  life  estates,  must  pay  taxes,  keep  down  en- 
cumbrances, and  make  reasonable  repairs  until  the  tern\be  ended. 
There  are  cases  in  our  own  courts  which  give  countenance  to  this 
inference  by  expressions  used  descriptive  of  this  act.  Acker  man  v. 
Shelp,  3  Hal.  125  ;  Budd  v.  Hiler,  3  Dutch.  43  ;  Craige  v.  Morris, 
10  C.  E.  Gr.  467.  It  cannot  be  denied  that,  as  thus  defined,  the 
right  of  the  widow  under  our  statute  has  some  of  the  incidents  of 
a  freehold  estate  for  life;  but  it  is  equally  certain  that  it  has  also 
some  features  of  an  estate  at  will,  though  it  arises  by  operation  of 
law.  and  not  by  lease,  by  contract  or  by  the  act  of  the  parties,  for 
it  may  be  ended  at  any  time  by  the  release  of  her  dower  by  the 
widow,  or  at  the  will  of  either  party  by  application  to  the  Or- 
phans' Court  for  the  assignment  of  dower  (Rev.  p.  323,  sec.  17) 
or  by  the  act  of  the  heir  or  devisee  in  making  such  assignment, 
or  she  may  give  up  the  possession  voluntarily  at  any  time  and 
thereby  end  her  quarantine,  as  in  Smallwood  v.  Bilderback,  i 
Harr.  497-506.  It  is  difficult  and  often  misleading  to  attempt  to 
define  statutory  rights  by  terms  of  the  law  applicable  to  other 
conditions  and  conformed  to  rules  of  the  common  law.  and  some 
confusion  has  been  caused  in  thus  attempting  to  construe  this 
statute  and  like  statutes  in  other  States.     It  is  better  ♦^o  make  the 
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statute  its  own  interpreter,  and  to  construe  it  according  to  the 
ordinary  rules  of  construction.  The  Vice-Chancellor,  in  his  opin- 
ion in  this  case,  says  that  the  right  given  to  the  widow  under  our 
statute  is  not  a  hfe  estate,  but  may  be  accurately  described  as  a 
privilege  in  the  nature  of  a  tenancy  at  will.  In  McLaughlin  v. 
McLaughlin,  7  C.  E.  Gr.  505,  510  (Err.  and  App.  1871),  the 
Chief-Justice  says  that  'it  is  but  an  amplification  of  the  provision 
of  Magna  Charta,  beneficially  extending  the  term  of  the  widow 
and  expressly  declaring  that  she  shall  hold  the  premises  free  of 
rent.'  Vice-Chancellor  Dodd,  in  Bleecker  v.  Hennion,  8  C.  E.  Gr. 
123,  125,  says:  'The  widow's  possession  or  quarantine  is  an  inci- 
dent only  to  her  dower,  belonging  to  that  right  and  inseparable 
from  it.  It  is  a  privilege  preceding  but  in  no  wise  preventing  or 
impeding  the  assignment  or  disposal  of  dower.'  In  neither  case 
is  an  attempt  made  to  define  the  act  by  any  terms  known  in  the 
law,  but  to  construe  and  apply  its  words  according  to  their  evi- 
dent intention  to  the  facts  in  hand.  Was  it  then  the  intention 
of  the  legislature,  as  expressed  in  this  act,  that  the  widow,  during 
her  possession,  before  the  assignment  of  dower,  should  pay  taxes, 
keep  down  encumbrances  and  make  repairs  of  the  house  of  her 
husband  ?  The  statute  puts  no  such  burden  upon  her ;  it  says  she 
is  not  liable  to  pay  any  rent ;  the  old  law  gave  her  a  quarantine 
without  charge,  and  if  her  home  be  all  that  is  left  to  her,  to  pay 
taxes,  keep  down  encumbrances  and  make  repairs  during  her 
uncertain  term,  might  be  a  loss  instead  of  a  benefit  to  her  and 
thwart  the  very  purpose  of  the  act.  If  her  possession  be  continued 
for  years,  as  in  this  case,  and  is  profitable  to  her,  such  is  not  the 
design  of  the  act,  and  it  should  be  left  to  some  arrangement  with' 
the  heir  or  devisee,  who  has  it  in  his  power,  at  any  time,  to  as- 
sign her  dower,  or  to  further  legislation.  In  Cronley  v.  Cronley, 
13  Stew.  Eq.  30,  the  Chancellor  held  that  the  possession  of  the 
widow,  under  this  statute,  did  not  devolve  on  her  the  duty  of  pay- 
ing the  interest  upon  a  mortgage,  and  this  judgment  is  now  ap- 
proved as  a  proper  construction  of  the  statute  which  does  not  bur- 
den her  with  the  discharge  of  liens  on  the  land  while  she  has  but  a 
temporary  possession  awaiting  the  assignment  of  her  dower.  The 
case  of  Houston  v.  Houston,  12  Stew.  Eq.  146,  is  distinguishable, 
as  continued  possession  was  not  held  by  the  widow.  Holcombe  v. 
Holcombe,  12  C.  E.  Gr.  473,  S.  C,  2  Stew.  Eq.  597,  requiring  the 
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life  tenant  of  a  fund  in  the  hands  of  executors  to  pay  the  annual 
taxes  possessed  thereon,  is  applicable  to  a  tenant  for  life  of 
land,  and  therefore  to  a  tenant  in  dower,  but  does  not  control  the 
present  case,  where  the  dower  has  never  been  assigned.  .  .  . 
What  has  been  said  has  reference  to  taxes,  mortgage  interest  and 
repairs,  which  are  clearly  liens  and  charges  on  the  real  estate ;  the 
water  rates  are  part  of  the  personal  charges  of  the  occupant  of 
the  mansion-house  and  should  be  charged  against  her."  [Elab- 
orate briefs.  Historic  derivation  of  our  statute  from  the  widow's 
quarantine  noted  at  length.  See,  also,  Becker  v.  Carey,  36  Atl. 
771,  Chan.  1897]. 

2S6a.     Quarantine  is  terminated  by  the  assignment  of  dozver. 
Statute:  Com.  St.,  p.  2051,  sec.  24  (see  sec.  253,  supra). 

337-     Until  dourr  is  assigned  a  zvidow  may  rent  the  niansion- 
Iionse  and  keep  tlie  rent. 

Case:  Craige  v.  Morris,  25  N.  J.  Eq.  467  (Chan.  1875). — "It 
[the  bill]  seeks  to  charge  the  widow,  in  the  division  of  the  pro- 
ceeds, with  rent  received  by  her  from  the  premises.  ...  It 
was  her  husband's  mansion-house  at  the  time  of  his  death.  For 
part  of  the  time  since  her  husband's  death  she  has  rented  the 
premises  and  received  the  rent.  Her  dower  has  not  been  as- 
signed. This  claim  to  an  account  is  based  on  the  proposition  that 
the  widow  loses  her  right  of  quarantine,  unless  she  personally  oc- 
cupies the  mansion-house.  Our  act  provides  that  it  shall  be  law- 
ful for  the  widow  to  remain  in,  and  to  hold  and  enjoy  the  man- 
sion-house of  her  husband,  and  the  messuage  or  plantation 
thereto  belonging,  until  her  dower  be  assigned  to  her,  without 
being  liable  to  pay  any  rent  therefor.  .  ,  .  The  estate  is  a 
continuation  of  that  of  the  deceased  husband.  Nor  is  it  liable 
to  forfeiture  by  reason  of  the  failure  of  the  widow  to  occupy  in 
person.  She  may  occupy  by  her  tenant.  The  possession  and 
occupancy  of  her  tenant  is  hers.  The  design  of  this,  and  like  acts 
in  other  States,  has  been  frequently  said  to  be  to  provide  sup- 
port for  the  widow,  and  to  coerce  the  heir  to  an  assignment  of 
her  dower.  This  purpose  would  comparatively  be  but  indiffer- 
ently accomplished  by  the  construction  contended  for  in  this  case. 
.  .  .  In  McLaughlin  v.  McLaughlin,  7  C.  E.  Or.  505  [Err. 
and  App.  1871],  it  was  held  that  a  widow,  who  remains  in  the 
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possession  of  the  mansion-house,  cannot  be  required  to  account 
for  the  rent  thereof,  in  case  she  claims  damages  for  the  retention 
of  her  dower  in  the  other  lands  of  her  husband.  The  character 
of  her  estate,  the  source  from  which  it  is  derived,  and  a  fair  con- 
struction of  the  language  of  the  statute,  alike  forbid  that  the 
widow  should  be  held  to  account  to  the  heirs-at-law  for  the  rent 
received  by  her." 

Case:  McLaughlin  v.  ^McLaughlin,  22  N.  J.  Eq.  511  (Err. 
and  App.  1871). — "I  further  remark,  that  even  if  it  had  appeared 
that,  by  the  principles  of  the  common  law,  a  deduction  was  to  be 
made  from  the  damages  to  be  awarded  to  the  widow,  to  the  full 
value  of  the  lands  occupied  by  her,  it  would  not  have  shown  that 
such  course  was  proper  under  the  operation  of  our  statute.  The 
effect  of  the  rule  would  have  been  to  make  her  pay  full  rent  for 
the  land  occupied  by  her ;  but  our  statute  declares  that  she  shall 
not  be  charged  with  the  rent  of  the  homestead.  To  apply,  there- 
fore, such  a  rule  to  the  widow's  occupation  of  the  'chief  house  of 
her  husband,'  would  be  to  expunge  the  statutory  provision.  I 
think,  from  these  considerations,  that  the  widow  should  not  be 
charged  with  any  rent  for  her  occupation  of  this  mansion-house." 

jj/fl.     Cannot  sue  devisee  for  rent,  merely  because  entitled  to 
dower. 

Case:  Andrews  v.  Andrews,  14  N.  J.  L.  143  (Sup.  Ct.  1833), 
— "A  widow  cannot  recover  against  the  heir  at  law,  or  devisee, 
for  the  use  and  occupation  of  the  land  of  her  deceased  husband, 
merely  l3ecause  she  is  entitled  to  dower,  and  it  has  not  been  as- 
signed to  her.  .  .  .  The  defendant,  it  seems,  is  the  son  of 
the  plaintiff,  and  her  deceased  husband,  and  devisee  of  the  latter. 
He  held  the  farm  as  a  tenant  under  his  father,  before  and  at  the 
time  of  his  death ;  and  since  that  event  he  has  continued  in  pos- 
session as  heir  at  law  or  devisee  in  fee.  He  did  not  by  the  death 
of  his  father  become  the  tenant  of  his  mother,  in  such  a  sense  as 
to  make  him  liable  for  rent,  nor  can  she  sue  him  for  use  and  oc- 
cupation, because  she  is  entitled  to  dower." 
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Jj5*.  A  7^'idow,  until  dower  is  assigned  to  her,  may  rent  the  man- 
sion-house;  and  may  use,  as  the  head  of  the  family,  con- 
sisting of  herself  and  her  children,  a  tenement  ozvned  by 
the  children  in  zvhole  or  in  part,  zvithout  any  liability  to 
pay  rent,  though  such  tenement  is  not  a  part  of  the  man- 
sion-house. 

Case:  Flynn  v.  O'AIalley,  33  Atl.  403  (Chan.  1895). — "The 
house  consisted  of  one  part  of  one  and  a  half  stories  in  height, 
and  another  of  one  story  in  height.  At  the  time  of  the  death  of 
Charles  Flynn,  he.  with  his  wife  and  children,  lived  in  the  one 
and  a  half  story  portion  of  the  house.  In  the  one-story  portion 
of  the  house  lived  Edward  A.  O'Malley  one  of  the  defendants 
in  this  suit.  O'Malley  at  that  time  was  paying  for  the  portion 
of  the  house  which  he  rented  the  sum  of  eight  dollars  per  month. 
Soon  after  the  death  of  -Charles  Flynn.  by  an  arrangement  be- 
tween O'Malley  and  the  widow,  they  interchanged  the  portions 
of  the  house  which  they  had  occupied,  O'Malley  moving  into 
the  part  theretofore  occupied  by  Charles  Flynn  and  his  family, 
and  Mary  Flynn  and  her  family  moving  into  the  part  theretofore 
occupied  by  O'Malley.  The  rent  which  O'Malley  had  thereto- 
fore paid  was  raised  from  $8  to  $12  per  month.  Affairs  con- 
tinued on  this  basis  until  1886. ....  It  appears  that  the 
dower  right  of  the  widow  in  the  premises  has  never  been  as- 
signed to  her.  .  .  .  There  was  some  evidence  introduced  for 
the  purpose  of  showing  the  character  of  the  house, — whether  it 
was  a  double  house  or  a  single  house.  This  was  introduced  for 
the  purpose  of  showing  whether  that  portion  of  the  house  which 
O'Malley  occupied  at  the  time  of  the  death  of  Flynn  was  to  be 
regarded  as  a  portion  of  the  mansion-house,  or  was  to  be 
regarded  as  a  separate  tenement.  ^ly  impression  is  that  the 
whole  house  is  a  single  structure,  and  that  O'Malley  rented 
rooms  which  were  a  part  of  the  mansion-house  of  Charles 
Flynn  ;  but  the  decision  of  this  question  I  do  not  regard  as  ma- 
terial, for,  if  the  house  is  viewed  as  containing  two  distinct  tene- 
ments, yet  that  fact  does  not  affect  the  right  of  the  widow  to 
receive  the  rent  due  from  O'Malley.  As  already  remarked,  at 
the  time  of  her  husband's  death  he  Avas  in  possession  of  the  one 
and  a  half  story  part  of  the  mansion.  It  is  incontrovertible  that 
tliat  part  was  the  mansion-house,  and  that  the  tract  of  land  sur- 
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rounding  it  was  its  curtilage.  Now,  it  is  entirely  settled  that  the 
widow,  before  assignment  of  dower,  has  the  right  to  rent  the 
mansion-house  or  its  curtilage,  or  any  part  of  it,  and  to  collect  and 
hold  the  rent.  Craig  v.  Morris,  25  N.  J.  Eq.  467;  McLaughlin 
V.  McLaughlin,  22  N.  J.  Eq.  505,  [Err.  and  App.  1871].  The 
rent  that  was  due  from  O'Malley  for  that  part  of  the  house  was 
due  to  the  widow  until  her  dower  was  assigned.  Therefore  that 
rent  has  no  pertinency  to  this  application  for  partition  between 
the  children  of  the  widow,  and  no  decree  can  be  made  in  respect 
to  it  in  this  suit.  Nor  can  the  widow  be  called  upon  to  account 
for  the  value  of  her  use  and  occupancy  of  the  other  portion  of 
the  tenement.  It  was  obviously  used  by  her  as  the  head  of  her 
family  consisting  of  the  children,  who,  until  1886,  were  the  en- 
tire owners  of  the  premises,  and  after  1886  were  owners  of  two- 
thirds  of  the  premises ;  and  it  is  entirely  settled  that  under  such 
circumstances  a  tenant  in  common  cannot  be  called  upon  to  pay 
rent." 

5jp.  A  decedent,  who  occupied  part  of  his  building  as  a  dwel- 
ling and  rented  the  remainder  as  a  store  to  a  firm  of  zvhich 
he  zuas  a  member  and  as  a  dzvclling  for  his  copartner,  zvas 
not  in  the  actual  use  and  occupation  thereof ;  therefore  his 
zvidozv  could  not  remain  in  possession  and  had  no  quaran- 
tine therein.     The  term  "messuage"  defined  at  length. 

Case:  Davis  v.  Lowden,  56  N.  J.  Eq.  126  (Chan.  1897). — 
[Part  of  Syllabus]  :  "Decedent,  with  his  family,  occupied  part 
of  his  building  as  a  dwelling,  and  rented  the  remainder  as  a 
store  to  a  firm  of  which  he  was  a  member,  and  as  a  dwelling  for 
his  copartner.  Held :  that  he  had  not  been  in  such  possession  of 
the  portion  of  the  building  so  rented  as  would  enable  his  widow 
to  remain  in  possession  thereof  under  the  statute."  .  .  .  [By 
the  Court]  :  "The  first  floor  was  clearly  in  the  possession  of  Mr. 
Davis  [decedent-testator]  and  his  partner,  Jayne,  as  partners,  and 
such  possession  was  held  by  them,  not  as  ordinary  tenants  in 
common,  but  as  joint  tenants,  with  right  of  survivorship  in  trust 
for  the  purposes  of  the  partnership.  So  that  when  Mr.  Davis 
died  his  partner  had  an  actual  right  as  his  survivor  to  the  pos- 
session of  those  premises  for  some  considerable  period.  The 
only  question  is  for  how  long.     ...     I  find  it  quite  impossible 
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to  hold  that  the  heir-at-law  had  the  right  to  the  actual  possession 
of  the  premises  immediately  upon  the  death  of  his  father,  since 
the  right  on  the  part  of  the  surviving  partner  must  be  held  to  be 
exclusive  of  the  right  of  the  heir-at-law  and  also  of  the  widow. 
I  am  unable  to  see  how  the  testator  can  be  said  to  have  had  such 
a  possession  of  the  storeroom  floor  as  that  his  widow  can  be  said 
to  'remain'  in  possession.  It  seems  to  me  the  situation  is  precisely 
the  same  as  if  the  husband  had  leased  the  premises  to  a  third  per- 
son. That  being  the  situation,  it  seems  to  me  that  there  can  be 
no  quarantine  of  the  part  so  leased.  The  language  of  the  act,  'to 
remain  in  and  hold  and  enjoy,'  indicates  a  continuation  of  the  ac- 
tual possession  and  occupation  of  the  husband,  and  confines  the 
quarantine  to  houses  and  lands  in  his  actual  use  and  occupation, 
and  hence  necessarily  excludes  those  not  so  in  his  actual  use  and 
occvipation,  and  also  excludes  the  idea  of  a  constructive  posses- 
sion by  a  reception  of  the  rents  of  leased  premises.  Such  I  un- 
derstand has  always  been  the  construction  put  upon  it.  The 
w^ords  'remain  in',  found  in  our  statute,  are  taken  from  Magna 
Charta,  ch.  7,  'ct  mancat  in  capitaH  nicssuagie  inariti  sni,'  and 
are  therefore  to  be  accorded  the  same  meaning  as  has  been  given 
to  the  same  words  in  that  instrument.  I  have  examined  all  the 
English  authorites  (i  Co.  Litt.  34  b ;  2  Co.  Inst.  16,  17;  Bac. 
Abr. ;  Com.  Dig. ;  Vin.  Abr.  tit.  'Dower')  and  can  find  no  warrant 
for  the  notion  that  the  widow  is  entitled  to  quarantine  of  any 
thing  of  which  her  husband  was  not,  at  his  death,  in  the  actual 
possession  and  occupation  as  distinguished  from  possession  by 
the  receipt  of  rents,  or  that  the  right  of  quarantine  could,  under 
any  circumstances,  include  the  right  to  receive  the  rents  of  prem- 
ises held  under  lease  from  the  husband.  ...  In  our  own  re- 
ports I  can  find  no  intimation  of  any  right  of  the  widow  to 
hold,  as  a  part  of  her  quarantine,  lands  not  in  the  actual  use 
or  occupation  of  her  husband  at  his  death  or  of  any  right  to  de- 
mand and  receive  rents  of  rented  property.  .  .  .  I  .  .  . 
hold  that  the  wddow  is  not  entitled,  under  a  right  of  quarantine, 
to  receive  the  rents  from  the  store-house  or  that  part  of  the 
building  occupied  by  the  tenant."  [Acted  on  in  Keeney  v. 
Henning,  58  N.  J.  Eq.  78  (Chan.  1899)  ;  Lloyd  v.  Turner,  70 
N.  J.  Eq.  425   (Chan.  1905),  Grey,  V.  C,   (orally),  uncertain]. 

Case:  Davis  v.  Lowden,   (supra,  at  p.  130). — "First,  Did  the 
first  floor  and  the  stable  and  building  in  the  rear,  which  were 
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occupied  by  the  firm  of  L.  Davis  &  Company  for  mercantile  pur- 
poses, form  a  part  of  the  dwelUng?  Are  they  included  in  the 
language  'mansion-house  of  her  husband'  or  in  the  language  'mes- 
suage thereto  belonging?'  .  .  .  The  first  question  is  not 
without  difficulty.  The  word  'messuage",  as  used  in  Magna 
Cliarta  and  all  the  older  authorities,  meant  simply  a  mansion- 
house.  It  has  been  extended  by  later  use  to  include  other  struc- 
tures ;  but,  so  far  as  I  am  able  to  find,  the  structures  which  may 
be  properly  included  within  its  meaning  are  such  only  as  are 
useful  in  making  the  occupation  of  the  mansion-house  itself 
more  comfortable  and  beneficial.  See  Jac.  L.  Diet,  and  Bout.  L. 
Diet.  tit.  'Messuage.'  In  the  Encyclopedia  Dictionary  the  defini- 
tion is  'a  dwelling  house  with  the  adjacent  buildings  and  cur- 
tilage appropriated  to  the  use  of  the  household ;  a  manor-house.' 
To  the  same  efifect  is  the  Century  Dictionary.  The  language  of 
our  statute  is  broader  than  that  of  Magna  Charta  in  that  it 
gives  the  right  to  'remain  in,  hold  and  enjoy  the  mansion-house 
of  her  husband,  and  the  messuage  or  plantation  thereto  be- 
longing.' In  the  older  cases  it  was  held  that  under  the 
term  'messuage"  a  small  quantity  of  land  might  be  included. 
In  our  statute  the  word  is  used  in  the  alternative 
— 'messuage  or  plantation" — indicating  that  the  legislature  had  in 
mind  a  small  piece  of  land,  such  as  a  garden  or  yard,  rather  than 
a  building.  In  Indiana  (Williamson  v.  Ash,  7  Ind.  495)  it  was 
held,  in  a  case  precisely  like  the  one  in  hand,  that  the  widow 
was  not  entitled  to  quarantine  in  a  storeroom.  The  report  states 
that  Isaac  Ash  owned  a  building,  erected  and  used  in  parts  for 
two  purposes — one  part  for  a  dwelling  and  one  for  a  mercantile 
storeroom.  After  his  death  his  wife  continued  to  occupy  the 
dwelling-house.  The  heirs  took  possession  of  and  rented  the 
storeroom.  After  a  year  or  more  the  dwelling  and  storeroom 
were  set  off  to  her  as  dower.  Then  she  sued  Williamson,  who 
had  been  the  tenant  of  the  heirs,  to  recover  the  rent  of  the  store- 
room from  the  time  of  her  husband's  death.  The  Quarantine 
act  in  force  in  Indiana  at  that  time  was  this :  'Until  such  dower 
shall  be  assigned,  it  shall  be  lawful  for  her  to  remain  and  con- 
tinue in  the  mansion-house  and  messuage  thereto  belonging,  with- 
out being  chargeable  to  pay  the  heir  any  rent  for  the  same.' 
The  Court  held  that   'the  right  to  occupy  the  dwelling  did  not 


Dower  457 

extend  to  tlic  storeroom.  It  was  not  appropriated  to  nor  in  any 
way  necessary  for  the  use  or  convenience  of  the  dwelHng-house,' 
citing  Grimes  v.  Wilson,  4  Blackf.  331,  where  the  court  used  this 
sensible  language:  'It  is  difificult  to  dehne  with  precision  the 
signification  of  the  legal  term  messuage.  Authors  have  differed 
in  their  understanding  of  its  import.  The  best  writers,  however, 
represent  it  as  synonymous  with  house,  and  as  embracing  within 
its  meaning  an  orchard,  garden,  curtilage,  adjoining  buildings  and 
other  appendages  of  a  dwelling-house.'  By  this  I  understand  is 
meant  something  which  renders  the  occupation  of  the  dwelling 
as  such  more  comfortable  and  beneficial.  This  definition  ex- 
cludes a  store  and  salesroom.  The  report  of  Williamson  v.  Ash 
does  not  state  whether  the  storeroom  in  that  case  was  under  or 
adjoining  the  dwelling  rooms,  but  I  am  unable  to  perceive  that 
the  relative  location  of  the  rooms  under  the  same  roof  makes  any 
difference,  since  it  is  well  settled  that  there  may  be  separate 
ownership  as  well  as  tenancy  of  different  floors  of  the  same  build- 
ing. But  I  do  not  think  it  necessary  to  determine  this  question, 
as  I  conclude  the  complainant  must  fail  upon  the  second  ques- 
tion, the  resolution  of  which  against  her  is  fatal  to  her  claim." 

J./0.  A  -widow's  quarantine  entitles  her  to  rent  a  part  of  the 
mansion-house  used  as  a  store,  and  also  a  small  building 
on  the  homestead  lot,  in  part  used  for  a  store. 

Case:  Lloyd  v.  Turner,  70  N.  J.  Eq.  426  (Chan.  1905). — 
[Grey,  V.  C,  orally]  :  "At  the  time  of  the  death  of  ]\Ir.  Augus- 
tus it  is  undisputed  that  the  property  consisted  of  a  dwelling, 
part  of  which  was  used  separately  as  a  store,  and  rented  out  by 
INIr.  Augustus,  and  of  a  small  shop  in  the  rear  of  the  lot,  the  lower 
story  of  which  he  rented  out  and  the  upper  story  of  wdiich  he  used 
for  his  own  convenience  and  business.  Mrs.  Edward  Augustus 
survived  her  husband,  and,  with  the  family,  then  occupied  the 
dwelling-house  as  their  home.  The  law  is  that  the  homestead 
property  of  the  intestate  husband,  in  which  the  husband  and  wife 
resided  at  the  time  of  the  husband's  death,  may  be  thereafter  oc- 
cupied by  the  widow  without  any  obligation  on  her  part  to  pay 
rent.  It  has  been  further  held,  in  exposition  of  the  status  of  the 
widow  in  the  privilege  of  her  quarantine,  that  the  statute  which 
gives  her  the  right  to  enjoy  'the  homestead'  gives  her  the  right 
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either  to  rent  it  to  others  or  to  occupy  it  for  her  own  use,  as 
she  may  choose.  I  think,  therefore,  that  as  her  dower  estate  was 
never  admeasured  to  her,  there  should  be  no  accounting  for  any 
portion  of  the  home  property  at  Fourth  and  Berkeley  Streets 
for  any  occupation  or  renting  of  that  property  by  Mrs.  Augustus, 
the  widow  of  the  ancestor,  during  her  life,  which  lasted  up  to 
January,  1900." 

241.  A  right  of  dower  is  assignable  and  quarantine  is  its  insep- 
arable incident.  An  assignment  of  the  right  of  doiver  car- 
ries its  incident  with  it.  A  grantee  of  the  dower  rights, 
in  possession,  who  is  also  the  holder  of  a  mortgage  on  the 
premises,  is  not  required,  on  forcclcsing  a  mortgage 
before  the  doiver  is  assigned,  to  account  for  rent. 

Case:  Moffett  v.  Trench,  66  N.  J.  Eq.  143  (Chan.  1904). — 
"In  the  year  1882  Edward  L.  Trent  died  intestate,  seized  of  the 
house  and  lot  in  which  he  and  his  wife  were  residing.  He  left 
no  issue.  The  widow  continued  to  occupy  the  premises  for  some 
time  thereafter.  In  January,  1884,  she  conveyed  to  the  com- 
plainant all  the  estate,  right,  title,  interest,  dower  and  right  of 
dower  which  she  had  or  claimed  to  have  in  the  premises.  The 
complainant  had  prior  to  that  time  gone  into  possession  under 
a  verbal  agreement  of  purchase,  made  with  the  widow.  There 
was  a  mortgage  on  the  property  at  the  time  of  Trent's  death, 
given  by  a  former  owner.  On  this  mortgage  the  complainant 
paid  interest  until  it  was  assigned  to  her  husband,  on  October 
loth,  1885.  On  August  2d,  1885,  it  was,  through  one  James 
Moffett,  assigned  to  her.  She  has  occupied  the  premises  ever 
since  and  has  not  in  any  way  recognized  the  title  of  the  heirs- 
at-law,  who  are  a  brother  and  sister  of  the  intestate  and  chil- 
dren of  deceased  brothers,  except  by  bringing  this  suit  and  so 
admitting  that  they  have  an  equity  of  redemption  which  she  is 
now  seeking  to  foreclose.  She  holds  and  is  in  possession  Imder 
two  titles,  viz.,  the  title  derived  from  the  widow  and  the  mort- 
gage title.  That  her  mortgage  title  is  good  is  too  clear  to  admit 
of  argument.  Duncan  v.  Smith,  2  Vr.  325.  .  .  .  The  only 
debatable  question  is  whether  she  is,  as  mortgagees  in  possession 
generally  are,  bound  to  account.  She  contends  that  she  is  not, 
because  the  widow,   whose  title   she  claims  to  hold   and  under 
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whom  she  went  into  possession,  is  still  living  and  would  not  her- 
self have  been  bound  to  account.  Section  2  of  the  Dower  Act 
provides :  'That  until  such  dower  be  assigned.'  ....  It 
is  quite  clear  that  if  the  widow  can  make  a  lawful  assignment 
of  the  interest  thus  given  to  her,  the  complainant  is  not  bound  to 
account  for  the  rent.  The  widow  has,  in  fact,  transferred  the 
possession.  Was  she  able  to  transfer  it  with  privileges  that 
would  have  attached  to  it  had  she  herself  continued  in  the  per- 
sonal occupation  of  the  property?  .  .  .  The  right  of  dower 
is  assignable  in  equity.  Tompkins  v.  Fonda,  4  Paige  448 :  Payne 
V.  Becker,  87  N.  Y.  156.  Judge  Dodd,  in  Bleecker  v.  Hennion, 
supra,  [8  C.  E.  Gr.  123],  in  a  passage  quoted  with  approval  in 
Spinning  v.  Spinning,  supra,  [16  Stew.  Eq.  215]  says:  'The 
widow's  possession  or  quarantine  is  an  incident  only  to  her 
dower,  belonging  to  that  right  and  inseparable  from  it.'  If  this 
be  so,  it  follows  that  the  right  to  dower  being  assignable  its  inci- 
dent will  go  with  it.  In  Craig  v.  Morris,  10  C.  E.  Gr.  468,  Chancel- 
lor Runyon  held  that  a  widow  might  lease.  If  she  had  been  strictly 
tenant  at  will  she  could  not  have  done  so.  By  the  express  words 
of  the  act  she  may  not  only  'remain  in'  but  also  'hold  and  enjoy.' 
These  words,  it  seems  to  me,  must  be  construed  either  as  restrict- 
ing the  widow  to  the  personal  use  and  occupation  of  the  mansion- 
house,  or  as  investing  her  with  the  ordinary  powers  of  disposal. 
To  say  that  she  has  an  interest  that  she  may  rent  and  yet  may 
not  convey,  makes  an  estate  or  interest,  already  anomalous,  un- 
necessarily more  so.  One  of  the  usual  modes  of  enjoying  per- 
sonal property,  whether  it  be  money,  securities  for  money,  or 
merchandise,  is  by  exchanging  it  for  an  equivalent.  I  do  not 
see  why  a  term  of  years,  which  is  a  chattel  interest  passing  to 
the  personal  representative,  or  the  anomalous  interest  in  question, 
should  not  be  enjoyed  in  like  manner,  more  especially  when  it 
has  been  adjudged  that  this  interest  is  but  an  'incident'  to  dower, 
belonging  to  it  and  inseparable  from  it,  and  that  it  may  be  leased. 
And  no  injustice  is  done  to  the  heir,  for  he  may  terminate  the 
possessory  right  at  his  pleasure  by  assigning  dower  to  its  pos- 
sessor. I  think,  therefore,  that  the  mortgagee  in  possession, 
holding,  as  he  does,  under  two  titles,  is  not  bound  to  account 
for  the  rental  value  of  the  premises  mortgaged."  [Discusses 
what  the  interest  given  by  quarantine  is.] 
30 
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342.  A  tvidow,  who  lived  with  her  husband  on  her  own  farm, 
is  not  entitled  to  quarantine  in  an  adjoining  farm  owned 
by  her  late  husband — with  no  building  upon  it — although 
her  husband  had  always  cultivated  both  farms  together. 

Case:  McKaig  v.  McKaig,  50  N.  J.  Eq.  326  (Chan.  1892). — 
"Charles  McKaig  only  has  answered.  .  .  .  Alleges,  in  sub- 
stance, that  he  entered  and  kept  possession  as  the  tenant  of  the 
widow,  who  was  entitled  to  such  possession  and  to  the  rents  and 
profits  until  her  dower  was  assigned  to  her,  which  was  never 
done.  .  .  .  The  facts  are  as  follows :  The  widow,  Sarah  Mc- 
Kaig, owned  in  her  own  right  a  farm,  upon  which  was  a  dwelling 
and  the  ordinary  outbuildings,  and  in  and  upon  which  she  resided 
with  her  husband  for  many  years  before  and  at  the  time  of  his 
death.  This  was  their  only  home  and  mansion.  Immediately  ad- 
joining this  farm  of  the  wife — the  dividing  line  running  near 
the  buildings — were  situate  the  lands  in  question  belonging  to  the 
husband.  .  .  .  The  husband  worked  and  used  these  lands  in 
common  with  his  wife's  lands,  making  no  distinction.  There  was 
no  dwelling  or  other  buildings  upon  them.  The  question  is,  was 
the  widow  entitled  to  quarantine  in  them?  I  can  find  no  judicial 
expression  or  decision  on  the  point.  The  industry  of  counsel  was 
unable  to  cite  any.  Nevertheless,  I  think  the  question  reasona- 
bly free  from  doubt.  There  is  here  no  'mansion-house  of  the 
husband,'  and  without  it  I  am  unable  to  perceive  how  there  can 
be  any  statutory  quarantine.  It  is  'the  messuage  or  plantation 
belonging  thereto;'  that  is,  to  the  mansion-house  of  the  husband, 
of  which  the  widow  is  given  the  exclusive  right  until  her  dower 
is  assigned.  The  statute  does  not  give  her  such  right  in  the  mes- 
suage and  plantation  of  her  husband  belonging  to  and  used  with 
her  own  mansion.  The  words  'belonging  to,'  as  here  used,  clearly 
indicate  uniformity  of  title  as  well  as  contiguity  of  location  and 
community  of  use.  The  right  given  by  this  enactment  is  greater 
than  that  enjoyed  at  the  common  law.  It  is  not  a  declaration  of 
what  the  law  was,  but  a  decided  change  in  it.  And  while  our 
courts  have  manifested  a  disposition  to  construe  this  section  fav- 
orably towards  the  widow,  I  can  find  in  such  disposition  no  war- 
rant for  changing  what  seems  to  me  to  be  the  plain  meaning  of 
the  language  used.  I  think  the  widow  was  not  entitled  to  the  ex- 
clusive use  of  these,  lands." 
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5^5.  A  zvidoiv's  quarantine  docs  not  entitle  her  to  the  crops 
grozving  on  the  plantation  at  the  time  of  her  husband's 
death. 

Case:  Budd  v.  Hiler,  27  N.  J.  L.  45  (Sup.  Ct.  1858).— "By 
the  rule  of  the  common  law  the  widow  is  entitled  to  the  crops 
growing  at  the  death  of  her  husband  upon  that  part  of  the  home- 
stead farm  which  is  assigned  to  her  by  the  heir  for  her  dower. 
.  .  .  By  the  common  law  rule,  she  is,  entitled  to  the  crops  only 
when  the  dower  is  assigned  by  the  heir,  and  then  only  in  the  part 
assigned  for  dower.  Dyer,  316;  2  Inst.  81.  Nor  does  she  take 
it  under  her  quarantine,  for  which  the  provision  of  our  stat- 
ute is  a  substitute,  but  she  takes  it  as  tenant  in  dow- 
er. And  it  is  cited  as  an  instance  of  the  peculiar  favor  shown 
to  the  tenant  in  dower  above  any  other  tenant  for  life.  Park  on 
Dower,  355.  .  .  .  There  is  nothing  in  the  rule  of  the  com- 
mon law,  or  its  artificial  reason,  that  commends  it  to  favor  or 
adoption  as  a  guide  in  the  construction  of  the  statute.  On  the 
other  hand,  it  will  be  seen  that  the  rule  must  be  partial  in  its 
operation,  favoring  only  a  particular  class  of  society,  those  occu- 
pying plantations ;  that  it  will  enable  the  heir,  by  refusing  to  as- 
sign dower,  to  do  great  injustice  in  many  instances  to  legatees  and 
creditors,  the  growing  crops  not  unfrequently  constituting  a  large 
proportion  of  the  assets  of  an  estate,  and  that  our  existing  law  has 
rendered  it  less  necessary  in  any  case,  by  making  a  fixed  provi- 
sion for  the  widow  out  of  the  personal  estate  against  the  claim 
of  all  creditors.  It  is  believed,  moreover,  though  the  point  has 
never  been  judicially  determined,  that  the  practice  in  this  State 
has  been  adverse  to  the  claim  of  the  widow.  x\nd  the  laborious 
investigation  of  the  cases  by  the  counsel  of  the  defendant,  with 
which  the  court  has  been  aided,  has  furnished  no  authority  in 
support  of  the  claim.  I  am  of  opinion  that  by  the  laws  of  this 
State,  the  widow,  remaining  in  possession  of  the  mansion  and 
plantation  of  her  husband  until  dower  is  assigned  to  her,  is  not 
entitled  to  the  crops  growing  on  the  plantation  at  the  time  of  her 
husband's  death."  .[See  Laird  v.  Wilson,  2  N.  J.  L.  262,  Sup. 
Ct.  1807;  Merchant's  Case,  39  N.  J.  Eq.  507,  Prerog.  Ct.  1885]. 


462  Married  Women  in  New  Jersey 

244.  The  widow  may,  by  a  letting  of  the  premises  in  conjunction 
zvith  the  heir  at  lazv,  estop  herself  from  claiming  her  right 
of  quarantine  therein. 

Case:  Davis  v.  Lowden,  56  N.  J.  Eq.  138  (Chan.  1897). — 
"But  if  I  am  wrong  in  this,  I  am  unable  to  see  how  she  is  to  es- 
cape the  result  of  the  lease  signed  by  her.  That  was  a  distinct 
letting  of  the  premises  in  conjunction  with  the  executor,  who  was 
supposed  at  the  time  to  represent  the  heir-at-law,  to  a  third  party 
for  a  term  of  five  years,  under  which  that  person  has  remained 
in  possession  ever  since ;  and  although  that  lease  was  never  exe- 
cuted by  the  executor  or  by  the  guardian  of  the  heir-at-law,  yet 
it  has  been  acquiesced  in  by  them  and  the  tenant  has  been  and 
still  is  holding  under  it.  And  I  think  that  it  must  be  held  to 
have  the  same  force  and  effect  against  the  widow  as  if  the  prop- 
er party  had  joined  with  her  therein.  And  if  so,  then  she  volunta- 
rily joined  in  a  conveyance  of  the  premises  in  which  she  recognized 
the  right  of  the  heir  therein.  Such  a  conveyance  was  entirely 
inconsistent  with  the  existence  of  her  quarantine." 

Redeeming  a  Mortgage 

245.  A  widow  in  possession  of  a  definite  portion  of  the  premises, 

as  dowress  under  lier  right  of  quarantine,  is  entitled  to  re- 
deem her  husband's  ante-nuptial  mortgage  on  the  premises. 

Case:  Merselis  v.  Van  Riper,  55  N.  J.  Eq.  621  (Chan.  1897). — 
"The  widow  is  in  possession  of  a  defined  portion  of  the  premises, 
as  dowress,  under  her  right  of  quarantine.  .  .  .  She  is  enti- 
tled to  have  this  estate  protected  by  redeeming  this  mortgage.  As 
between  her  and  the  complainant,  she  is  bound  to  pay  the  whole ; 
as  between  her  and  the  owner  of  the  fee,  the  amount  she  should 
pay  is  to  be  apportioned  upon  the  basis  of  the  present  value  of 
her  life  estate.  ...  I  am  unable  to  see  any  reason  why  the 
widow  should  not  be  entitled  to  redeem  this  mortgage  for  the  pro- 
tection of  her  life  estate  in  the  premises  while  she  is  in  possession 
of  a  specific  portion  under  quarantine,  and  before  her  dower  is  as- 
signed her,  precisely  as  would  a  grantee  by  the  husband  of  a  por- 
tion of  the  mortgaged  premises,  subject  to  a  just  proportion  of 
the  mortgage  debt.  In  such  case,  the  practice  is  well  settled  in 
New  Jersey  to  sell  the  property  in  parcels  if  the  complainant  is 
not  prejudiced  thereby;  and  the  right  of  a  party  owning  a  portion 
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of  the  mortgaged  premises  to  stop  a  sale  by  paying  a  proper 
share  of  the  amount  due  is  well  settled.  Stillman  v.  Stillman,  6 
C.  E.  Gr.  126 ;  Hoy  v.  Bramhall,  4  C.  E.  Gr.  563  ;  Mickle  v.  Ram- 
bo,  Sax.  501  ;  2  Jones  Mort.,  sees.  1063,  1067 ;  Pearce  v.  Morris, 
L.  R.  5  Ch.  App.  226  (1870),  where  the  subject  is  fully  discussed; 
Howard  v.  Harris,  i  Vern.  33;  Palmes  v.  Danby,  Pr.  Ch.  137, 
where  it  was  held  that  a  dowress  redeeming  had  a  right  to  hold 
the  mortgage  against  the  heir."   [Other  citations]. 

2,46.     The  doivress  can  only  redeem  a  Jiwrtgage  zvhen  it  is  neces- 
sary for  her  to  redeem  it  in  order  to  entitle  her  to  dower. 

Case:  Opdyke  v.  Bartles,  11  N.  J.  Eci.  134  (Chan.  1856). — 
"It  is  a  bill  to  redeem  the  mortgage,  and  the  question  presented  by 
the  demurrer  is,  whether  she  is  entitled  to  redeem.  .  .  .  The 
numerous  authorities  cited  by  counsel  prove  only  that  a  dowress 
has  a  right  to  redeem  a  mortgage  when  it  is  an  encumbrance  upon 
her  right,  and  that  she  is  entitled  to  her  dower  in  an  equity  of  re- 
demption. A  woman  marries  a  man  whose  estate  is  encum- 
bered by  a  mortgage,  or  she  joins  with  her  husband 
in  the  execution  of  a  mortgage ;  in  either  case  she  may 
file  a  bill  to  redeem  the  mortgage.  She  must  redeem 
it  in  order  to  entitle  her  to  dower,  because  it  is  an  en- 
cumbrance upon  her  right  of  dower.  She  is  entitled  to  her  dower 
subject  to  the  mortgage,  and  as  that  is  interposed  against  her 
right,  she  must  redeem  it  in  order  to  get  into  the  enjoyment  of  her 
right.  But  a  widow  has  no  right  to  redeem  a  mortgage,  and  call 
the  mortgagee  to  an  account  for  the  rents  and  profits,  where  the 
mortgage  is  not  an  encumbrance  upon  her  right,  and  cannot  be 
set  up  to  defeat  it.  In  this  case  the  mortgage  was  executed  dur- 
ing coverture,  and  the  complainant  did  not  unite  with  the  hus- 
band in  its  execution.  She  has  a  right  of  dower  in  the  whole 
mortgaged  premises,  and  not  in  the  mere  equity  of  redemption. 
It  is  not  necessary  for  her  to  redeem  in  order  to  entitle  her  to 
dower,  and  this  is  the  only  ground  why  she  has  a  right  to  redeem. 
I  cannot  understand  why  this  bill  is  pressed.  It  is  the  case  of 
a  dowress  insisting  upon  paying  ofif  an  encumbrance,  that  she 
may  have  her  dower,  when  she  is  entitled  to  her  dower  without 
paying  the  encumbrance." 
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S46a.  Cannot  claim  rents  and  profits  from  ante-nuptial  mort- 
gagee in  possession. 

Case:  Wait's  Ex'r.  v.  Savage,  15  Atl.  226  (Chan.  1888). — 
"But,  she  having  surrendered  possession,  her  rights  are  simply 
those  of  a  widow  out  of  possession.  Smallwood  v.  Bilderback, 
16  N.  J.  Law,  497.  .  .  .  The  widow  is  only  entitled  to  her 
share  in  the  surplus  after  the  mortgage  debt  is  paid.  Hinchman  v. 
Stiles,  9  N.  J.  Eq.  454;  Hartshorne  v.  Hartshorne,  2  N.  J.  Eq. 
349 ;  and  i  Scrib.  Dower,  595.  Therefore,  from  these  authorities, 
I  cannot  but  conclude  that  the  mortgagee,  when  in  possession,  is 
entitled  to  the  rents  and  profits  until  his  claim  is  wholly  paid,  as 
against  the  widow,  who  became  the  wife  of  the  mortgagor  after 
the  execution  of  the  mortgage,  as  well  as  against  the  heir." 

Refusal  to  Convey  or  Release  Dower 

3^7.  Equity  zvill  not  compel  a  ivife  to  fulfil  her  signed,  but  un- 
acknowledged, agreement  to  sell  land;  and  she  may  bargain 
for  the  sale  of  her  inchoate  right  of  dozver.  A  purchaser, 
ivith  notice  of  said  agreement  of  sale,  becomes  a  trustee 
for  the  first  contract-vendee. 

Case:  Saldutti  v.  Flynn,  72  N.  J.  Eq.  158  (Chan.  1906). — 
"Before  the  recording,  it  [the  agreement  of  sale]  was  also  signed 
by  Mrs.  Flynn,  but  was  not  acknowledged  by  her.  .  .  .  When 
the  time  arrived  for  carrying  out  the  contract,  Mrs.  Flynn,  act- 
ing in  her  own  interest  and  under  the  advice  of  her  own  separate 
counsel,  refused  to  sign  the  deed  unless  she  received  for  herself 
$500.  .  .  .  [Later,  Flynn's  offer]  "to  deliver  his  deed  [not 
joined  in  by  his  wife]  and  complainant's  refusal  to  accept  were 
repeated.  .  .  .  Flynn  and  wife  conveyed  the  property  to  the 
defendants,  Napurano  and  wife.  .  .  .  First,  The  agreement 
to  convey  free  of  all  encumbrance  is  not  satisfied  by  a  mere  con- 
veyance containing  a  covenant  against  encumbrance,  but  the  ven- 
dee is  entitled  under  such  contract  to  a  conveyance  by  the  hus- 
band and  his  wife  before  paying  the  purchase-money.  Young  v. 
Paul,  10  N.  J.  Eq.  401,  405  (Chancellor  Williamson)  ;  affirmed  on 
appeal  (Court  of  Errors  and  Appeals,  1855).  The  wife's  incho- 
ate right  of  dower  was  an  encumbrance,  and  its  existence  is  a 
breach  of  a  covenant  against  encumbrances.  Carter  v.  Denman, 
24  N.  J.  Law    (3  Zab.)   260,  272,  273    (Supreme  Court,   1852). 
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And,  the  conveyance  of  IHynn's  rights  to  the  land  being 
made  to  the  Napuranos  with  actual  as  well  as  constructive  notice, 
these  defendants,  so  far  as  Flynn  himself  is  concerned,  hold  the 
legal  title  as  trustees  for  complainant,  and  subject  to  complain- 
ant's agreement.  Houghwout  v.  Murphy,  supra  [22  N.  J.  Eq. 
531,  Err.  &  App.  1871  ;  see  opinion  of  Justice  Depue,  546,  547]. 
The  deed  to  the  Napuranos,  being  executed  and  acknowledged  by 
both  husband  and  wife,  also  passed  to  them  the  lands  free  of 
Mrs.  Flynn's  inchoate  right  of  dower,  and  if  they  now  convey  the 
lands  to  complainant  the  complainant  will  receive  from  them  a 
title  free  from  the  inchoate  dower.  Complainant  could  not  have 
compelled  Mrs.  Flynn  to  convey  her  interest,  as  the  agreement, 
although  signed,  was  not  acknowledged  under  the  statute.  P.  L. 
1898,  p.  685,  sec.  39,  tit.  'conveyances ;'  Goldstein  v.  Curtis,  63  N. 
J.  Eq.  (18  Dick.)  454  (Vice-Chancellor  Pitney,  1902)  ;  Ten  Eyck 
V.  Saville,  64  N.  J-  Eq.  (19  Dick.)  611  (Vice-Chancellor  Stevens, 
1903).  And  Mrs.  Flynn,  not  being  bound  in  any  way  by  the 
agreement,  was  entitled  to  bargain  for  the  sale  of  her  inchoate 
right  of  dower  as  her  own  property.  Ten  Eyck  v.  Saville,  supra. 
By  the  conveyance  to  the  Napuranos  this  estate  is  in  fact  released 
and  discharged  altogether,  and  their  conveyance  to  complaint 
would  convey  the  property  free  from  this  encumbrance,  which 
they  have  discharged  by  a  purchase  and  conveyance  from  the 
wife.  .  .  .  Defendant's  counsel,  in  view  of  this  status  of  the 
inchoate  right  of  dower,  suggests  that  in  order  to  work  out  the 
equities  in  the  case,  a  reconveyance  to  Flynn  be  directed,  the  re- 
sult of  which  would  be  to  reinstate  Mrs.  Flynn's  inchoate  right 
of  dower  in  the  lands.  But,  on  full  consideration,  I  can  see  no 
reason  why  a  court  of  equity,  for  the  purpose  of  relieving  either 
Mr.  and  Mrs.  Flynn  from  an  embarrassment  which  has  resulted 
from  their  own  conveyance,  should  now  exercise  its  powers  to 
restore  them  to  the  status  which  existed  before  the  conveyance. 
The  conveyance  as  to  Flynn's  interest  was  made  against  equity, 
and  as  to  ^Irs.  Flynn's,  was  the  method  she  chose  for  availing 
herself  of  a  strictly  legal  right.  Her  omission  to  fully  protect  her- 
self is  not,  under  the  circumstances,  any  basis  for  an  appeal  to 
equity  to  remedy  the  omission  by  restoring  the  status.  This 
course  should  not  be  taken  if  the  complainant's  equity  to  a  con- 
veyance under  the  agreement  can  be  at  all  worked  out  with  the 
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title  in  its  present  status  in  a  manner  that  will  give  defendants 
all  the  equities  they  are  entitled  to  under  the  conditions  they 
themselves  have  created.    This  can  be  done." 

248.     The  court  will  not  compel  a  ivife  to  release  her  dower. 

Case:  Young  v.  Paul,  10  N.  J.  Eq.  408  (Chan,  and  Err.  and 
App.  1855).— -"If  the  court  decrees  a  specific  performance  accord- 
ing to  the  terms  of  the  contract,  the  husband  must  procure  his 
wife  to  sign  the  deed  in  some  way,  per  fas  ant  nefas,  or  else  take 
the  consequences  of  disobedience  to  the  order  of  the  court.  This 
then  is,  in  effect,  a  decree  by  which  the  wife  is  forced  into  execut- 
ing a  deed.  When  she  is  brought  before  the  proper  officer,  he  certi- 
fies to  her  acknowledgment  of  its  being  her  free  and  voluntary  act, 
when  it  is  notorious  that  it  is  the  decree  of  this  court,  held  up  to 
her  in  tcrrorcm,  which  must  be  either  obeyed  by  her  husband 
through  her  submission,  or  he  be  subjected  to  punishment  for 
disobedience.  Such  a  decree  is  against  the  policy  of  the  law  pro- 
tecting the  rights  of  a  wife  in  the  lands  of  her  husband.  .  .  . 
But  here  is  the  very  point  we  want  precedent  for — the  court's 
making  a  decree  for  the  defendant  to  do  an  impossibility — to 
control  the  will  of  his  wife  and  compel  her  voluntarily  to  execute 
a  deed ;  for  the  deed  is  worthless,  except  done  of  her  free  will. 
There  is  no  diffi'culty  where  the  defendant  does  not  set  up  the 
refusal  of  his  wife  as  a  defence.  But  where  the  refusal  is  set 
up  as  a  defence,  and  it  appears  by  the  evidence  that  such  refusal 
is  the  reason  why  the  defendant  does  not  perform  his  covenant 
.[to  give  a  deed  executed  by  the  defendant  and  his  wife,  p.  405], 
for  this  court  to  make  a  decree  which  compels  the  wife  to  execute 
a  deed,  and  then  to  accept  it  as  a  freewill  offering,  is  carrying  the 
jurisdiction  of  the  court  very  far.  .  .  .  Upon  a  careful  exam- 
ination of  all  the  authorities,  if  the  alternative  were  presented  to 
me  of  making  a  decree  for  specific  performance  by  procuring  the 
wife  to  join  in  the  deed,  or  to  dismiss  this  bill,  I  should  accept 
the  latter.  .  .  .  The  wife  of  the  defendant  refuses  to  unite 
with  her  husband  in  the  conveyance ;  and  this  refusal  is  owing  en- 
tirely to  the  contrivance  and  fraud  of  the  defendant,  who,  in  this 
way,  is  endeavoring  to  deprive  the  complainant  of  the  benefit  of  a 
specific  performance  of  the  contract." 
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Release 

J4p.     Dozver  can  be  released  only  by  an  instrnmcnt  in  writing. 

Case:  Keeler  v.  Tatnell,  23  N.  J.  L.  62  (Sup.  Ct.  1850). — 
'"Dower  is  an  interest  in  lands  for  the  period  of  the  widow's  hfe, 
-and  can  only  be  released  or  discharged  under  the  statute  of 
frauds  by  some  instrument  in  writing.  So  the  point  was  strictly 
ruled  in  White  v.  White,  i  Harr.  202." 

Case:  White  v.  White,  16  N.  J.  L.  214  (Sup.  Ct.  1837).— 
"Also,  if  the  defendant  pleads  a  release,  he  must  show  that  it  is 
by  deed,  and  make  a  profert  of  it  in  court."  [Compare  sec.  2<^6, 
infra] . 

350.  Her  husband  tiiust  join  in  the  deed  to  release  a  wife's  dow- 
er; exceptions. 

Case:  Dodge  v.  Aycrigg,  12  N.  J.  Eq.  83  (Chan.  1858). — "But 
the  other  objection — that  she,  being  a  feme  covert,  the  release  is 
inoperative,  and  does  not  extinguish  her  right  of  dower,  because 
her  husband  did  not  join  in  the  deed  of  release — must  be  sus- 
tained. The  question  is  not  an  open  one.  It  has  lately  been  de- 
termined by  the  Court  of  Errors  and  Appeals,  by  the  unanimous 
vote  of  that  court.  Moore  v.  Rake,  2  Dutcher,  574.  It  was  thus 
determined  that  the  deed  must  be  a  joint  deed,  and  that  the  sep- 
arate deed  of  the  wife  will  not  pass  her  title  to  real  estate." 

J31.  A  widozv  did  not  release  her  dozver  because  she  agreed,  di- 
rectly zvith  her  husband,  to  do  so.  (SoniezvJiat  obiter.)  It 
must  be  proved  that  she  under  standingly  and  for  an  ade- 
quate compensation  agreed  to  release  it,  and  that  said  con- 
tract zvas  so  acted  upon  by  the  husband,  or  those  zvJio  claim 
under  him,  th-at  equity  should  compel  the  zvife  to  perform 
it  on  her  part. 

Case:  Ireland  v.  Ireland,  43  N.  J.  Eq.  312  (Chan.  1887). — 
■"The  plea,  it  will  be  noticed,  presents  the  following  facts :  Joseph 
Ireland  and  his  wife,  the  complainant,  were  unable  to  live  hap- 
pily together,  and  consequently  agreed  to  live  apart,  and  upon 
arriving  at  such  agreement,  entered  into  a  written  contract  with 
each  other,  without  the  intervention  of  trustees.  .  .  .  And 
hoth  parties  agreed  that  each  should  have  to  him  or  her,  and  his 
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or  her  heirs  and  assigns,  all  their  respective  properties,  real  and 
personal,  then  acquired  or  thereafter  to  be  acquired ;  and  Ireland 
further  agreed  to  pay  the  complainant,  upon  the  execution  of  the 
agreement,  $1,500,  which  she  was  to  accept  in  full  satisfaction  for 
her  support  and  maintenance  or  alimony  during  coverture.  Upon 
the  execution  of  this  agreement,  Ireland  paid  to  complainant  $1,- 
500,  in  part  performance  of  the  undertaking,  and  the  parties  lived 
apart  to  the  death  of  Ireland,  and,  to  that  time,  in  all  respects, 
performed  the  agreement.  The  defendants  now  claim  that  the 
contract,  thus  made  and  performed,  will  be  sustained  in  equity, 
as  a  release  of  dower  in  the  defendants'  land.  At  law,  upon  the 
principle  of  mutual  disability,  and  upon  the  presumption  that  the 
wife  is  sub  potcstati  viri  a  husband  and  wife  may  not  contract 
with  each  other,  and  a  wife  cannot  execute  a  valid  release  of 
dower,  in  the  real  estate  of  her  husband,  in  any  other  way  than  by 
joining  with  him  in  a  conveyance  to  a  third  person.  Carson  v. 
Murray,  3  Paige  503 ;  Emery  v.  Neighbour,  2  Hal.  142.  The 
statute  of  this  State  leaves  the  ability  of  the  husband  and  wife 
to  contract,  as  it  was  at  the  common  law.  Its  language  is  as  fol- 
lows :  'Nor  shall  anything  herein  enable  the  husband  or  wife  to- 
contract  with  or  sue  each  other,  except  as  heretofore.'  Rev.  p. 
639,  sec.  14.  .  .  .  The  clause  is  virtually  a  legislative  declara- 
tion that,  as  heretofore,  they  may  enter,  inter  sesc,  into  equitable- 
agreements,  but  not  into  legal  agreements.  .  .  .  The  object 
of  the  plea  in  the  case  before  me  is  to  enforce  an  agreement  made 
directly  between  husband  and  wife,  against  the  wife.  Conceding,, 
for  the  purposes  of  this  case,  that  the  court  may  countenance  such 
enforcement,  it  is  clear  that  it  should  do  so  only  in  a  case  which,, 
after  a  cautious  examination  of  all  the  circumstances  which  sur- 
round and  enter  into  the  agreement,  appears  to  be  fair  to  the  wife, 
and  also  to  be  supported  by  some  equity  in  favor  of  the  husband 
or  those  who  claim  under  him.  .  .  .  When  a  husband  comes 
into  court  and  asks  for  the  enforcement  of  a  contract  that  he  has 
made  directly  with  his  wife,  or  when  those  who  stand  in  his  place 
so  come,  the  burden  is  upon  him,  or  them,  to  show  the  fairness  of 
the  agreement  and  the  equities  which  call  for  its  enforcement. 
The  wife  is  presumed  to  be  siih  potcstati  inri,  and  the  affirmative 
is  with  the  husband,  and  those  who  represent  him,  to  show  the 
contract  was  fair,  open,  reasonable,  and  well  understood.  Cowee 
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V.  Cornell,  75  N.  Y.  91.  The  plea  must  aver  that  which  the  hus- 
band must  prove  affirmatively  to  show  a  complete  equitable  de- 
fence. Story's  Eq.  PL,  sec.  665.  The  agreement  of  the  complain- 
ant and  her  husband  to  live  apart,  merely  because  of  unhappy  dif- 
ferences, on  the  ground  of  public  policy,  affords  no  consideration, 
either  in  law  or  equity  for  her  surrender  of  interest  in  his  prop- 
erty. It  does  not  appear  that  the  complainant  had  property  in 
which  her  husband  had  rights  which  he  could  surrender.  So  that 
his  release  would  constitute  a  consideration  for  hers.  The  $1,500, 
which  was  paid  to  her  upon  the  execution  of  the  agreement,  was 
given  and.  received  in  satisfaction  'for  her  support  and  mainte- 
nance, and  of  all  alimony  during  her  coverture,'  and  not  for  a 
release  of  dower.  .  .  .  What  substantial  benefit,  then,  which 
can  be  held  to  be  a  consideration  for  the  release  of  her  dower, 
did  the  wife  derive  from  the  agreement?  I  fail  to  perceive  any. 
The  proposition  is  resolved  to  this :  that  a  court  of  equity  shall 
compel  the  wife  to  give  up  a  valuable  estate  in  her  husband's 
lands  solely  because  she  agreed  with  him,  when  she  was  under 
his  control,  to  do  so.  Such  a  proposition  is  not  addressed  to  good 
conscience  or  otherwise  possessed  of  equitable  features,  which 
will  require  or  secure  its  maintenance  in  court.  But  the  plea  is 
subject  to  the  further  criticism  that  it  does  not  aver  that  the  com- 
plainant understood  that  she  was  relinquishing  her  dower  in  her 
husband's  lands.  .  .  .  The  result  of  my  consideration  of 
these  two  objections  is  that  Mrs.  Ireland  may  unwittingly  have 
agreed  to  release  her  dower  without  adequate  compensation  for 
so  doing.  The  plea  should  have  shown  that  she  understandingly 
agreed  to  give  up  her  dower,  and  that  she  did  so  for  adequate 
compensation,  thus  presenting  to  the  court  for  enforcement  a 
fair  and  reasonable  contract ;  and  also  that  such  a  contract  was  so 
acted  upon  by  the  husband,  or  those  who  claim  under  him,  that  a 
court  of  good  conscience  should  require  the  \vife  to  perform  it 
upon  her  part.     The  plea  will  be  overruled." 

55^.     A  release  of  dower  obtained  by  fraud  uiay  be  set  aside. 

Case:  Mullaney  v.  Mullaney,  65  N.  J.  Eq.  386,  396  (Err.  and 
App.  1903). — "The  important  question  to  be  determined  is  wheth- 
er this  court  should  avoid  the  release  for  fraud.  .  .  .  The 
rule  of  law  applicable  is  clearly  stated  by  ]\Ir.  Justice  Alagie,  in 
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delivering  the  opinion  of  the  Court  of  Appeals  in  Dundee  Chemi- 
cal Works  V.  Connor,  i  Dick.  Ch.  Rep.  582.  He  says:  'Courts 
will  not  weigh  the  relative  skill  of  parties  to  contracts  and  mere- 
ly from  a  disparity  between  them  avoid  a  contract  obtained  from 
the  less  skillful  party.  It  is  only  when  the  contract  is  got  from 
the  illiterate,  the  weak-minded  or  distressed  party  under  circum- 
stances which  indicate  that  it  was  procured  by  artifice  and  de- 
ception, or  by  undue  pressure  and  importunity  inducing  action 
without  advice  or  time  for  deliberation,  or  by  advantage  taken  of 
distress,  or  for  no  or  an  inadequate  consideration,  or  is  otherwise 
inequitable,  that  it  will  come  under  condemnation.  Therefore, 
when  a  disparity  of  capacity  appears  courts  should  scrutinize 
the  transaction  with  extreme  care.  But  if,  when  so  examined, 
there  is  disclosed  no  ground  of  objection,  except  such  dispari- 
ty, the  contract  cannot  be  impeached.'  Every  element  mentioned 
by  Justice  Alagie  as  ground  for  avoidance  seems  to  be  present  in 
this  case." 

333.  A  zvife,  zuho  knows  that  one  is  her  husband's  counsel  in  an- 
other important  matter,  should  be  made  fully  acquainted  by 
said  counsel  zvith  her  status  and  rights,  or  equity  may  set 
aside  her  release  of  her  dozuer  rights. 

Case:  Troxell  v.  Silverthorne,  45  N.  J.  Eq.  335  (Err.  and  App. 
1889).— "I  am  not  at  all  prepared  to  say,  from  the  testimony, 
that  there  was  any  effort  at  concealment,  or  that,  in  any  sense,  any 
material  facts  were  intentionally  withheld.  It  is  enough,  under 
the  law,  to  know  that  they  were  not  shown  to  her ;  that  they  were 
not  brought  to  her  attention  so  that  she  could  fully  realize  the  ex- 
tent of  what  she  was  called  upon  to  do.  It  was  not  shown  to  her 
that  all  the  money  which  was  taken  into  the  account  (that  is,  the 
two  dollars  spoken  of,  which  Troxell  and  Brands  would  receive) 
was  in  reality  to  spring  from  her  title  and  her  interest  in  the  land 
which  she  was  called  upon  to  release.  It  was  not  shown  to  her 
that  this  title,  such  as  it  was,  was  hers  absolutely,  and  that  it  re- 
mained hers,  to  all  intents  and  purposes,  so  long  as  she  lived, 
whether  she  survived  her  husband  or  not ;  and  that  she  could 
dispose  of  it,  whether  for  much  or  for  little,  entirely  as  her  own. 
It  was  not  shown  to  her  that  the  two  dollars,  which  it  was  said 
she  would  get,  were  already  her  own ;  and  the  one  dollar,  which 
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it  was  said  the  other  parties  would  get,  was,  also,  already  her 
own;  and  that  that  would  be  a  gift  absolutely  to  them,  or  to  the 
creditors  of  her  husband.  In  no  sense  was  she  given  to  under- 
stand that  she  was  doing  this  without  the  slightest  consideration, 
as  clearly  appears  when  the  veil  is  removed.  Now,  as  I  under- 
stand the  cases,  these  things  ought  to  have  been  shown  to  her.  I 
think  it  was  the  duty  of  Mr.  Taylor  to  make  them  known.  It 
was  her  right  to  understand  that  the  sale  under  the  foreclosure 
would  not  destroy  her  inchoate  right  of  dower  in  the  lands,  and 
that  she  would  retain  that  same  right  after  the  sale.  If  a  release 
was  desirable  for  the  benefit  of  all  persons  interested,  it  should 
have  been  explained  to  her  that  she  could  release  at  the  sale  for 
such  consideration  as  she  might  demand,  and  that  if  she  did  so 
release,  such  consideration  would  be  hers  absolutely.  It  cannot 
be  supposed  that  Mrs.  Silverthorn  intended  to  give  $100,  or  any 
other  sum,  to  Troxell  and  Brands,  or  to  her  husband's  creditors, 
since  she  had  not  joined  in  the  mortgage,  and  was,  at  the  time  of 
the  signing  the  release,  engaged  in  an  arduous  struggle  for  a 
comfortable  living,  independently  of  her  husband.  If  she  had 
been  told  that  her  inchoate  right  of  dower  was  such  an  encum- 
brance as  would  cause  the  property  to  bring  $300  to  $600  less 
than  its  real  value,  and  that  after  the  sale  she  might  realize  some 
such  sum  for  her  interest  in  order  to  remove  the  encumbrance,  I 
am  not  prepared  to  say  that  she  then  would,  as  a  matter  of  course, 
have  given  this  release.  Considering  the  ways  of  men  in  such 
business  matters,  the  inevitable  inference  is  that  she  would  not 
have  so  released.  .  .  .  She  knew  Mr.  Taylor  was  her  hus- 
band's counsel  in  another  important  matter.  ...  I  have  already 
intimated,  sufifilciently  clearly  I  think,  that  the  difficulty  in  this  case 
is  not  in  the  simple  execution  of  the  deed,  not  whether  the  instru- 
ment was  read  to  the  married  woman,  or  whether  she  acknowl- 
edged it  according  to  the  forms  required  by  law,  but  whether 
she  had  such  an  understanding  of  the  true  nature  of  the  transac- 
tion as  she  was  entitled  to  have  in  order  that  the  execution  of  the 
instrument  might  be  binding  upon  her  according  to  its  legal  im- 
port and  effect.  ...  I  have  yet  to  learn  that  equity  will  al- 
low one  person  to  acquire  a  profit  at  the  hands  of  another,  un- 
der such  circumstances,  without  any  consideration.  It  has  not 
the  semblance  of  inadequacy  simply,  but  is  without  any.     In  cases 
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of  gross  inadequacy  of  consideration,  fraud  is  always  presumed, 
much  more  when  there  is  none.  It  is  a  legal  fraud.  The  mani- 
fold application  of  the  principle  which  governs  in  such  cases,  is 
shown  by  the  following  authorities."  [Citing  twenty-three  cases]. 

Reservation  of  Rights 

J5^.  A  zvife  may  reserve  anotlier  of  her  rights,  zi'lien  joining  in 
a  deed  zvith  her  husband  to  bar  her  dower  right. 

Case:  Larison  v.  Dilts,  32  Atl.  1059  (Chan.  1895). — "First, 
as  to  the  rights  of  Mrs.  Dilts.  x^fter  she  obtained  her  judgment 
the  title  to  the  land  in  the  bill  was  conveyed  to  her  husband.  Her 
husband  desiring  to  further  convey  the  title,  in  order  to  pass 
such  title  free  from  the  right  of  dower  of  Mrs.  Dilts,  she  was 
prevailed  upon  to  join  in  the  deed.  However,  in  order  to  pro- 
tect her  rights  in  the  judgment,  she  expressly  reserved  in  the 
deed  her  rights  and  interests  against  the  premises  by  virtue  of  her 
judgment.  I  conclude  that  this  she  had  an  undoubted  right  to  do, 
and  that,  joining  in  the  deed  in  the  manner  in  which  she  did, 
with  such  reservation,  her  rights  by  virtue  of  the  judgment  were 
not  at  all  impaired." 

Restoration  of  Wife  to  Her  Right  of  Dower 

355-  By  a  payment  of  the  mortgage  debt  by  her  husband,  or  his 
representative,  or  by  her  redemption  pro  tanto. 

Case:  Chiswell  v.  Morris,  14  N.  J.  Eq.  105  (Chan.  1861). — 
"The  wife  can  only  avoid  the  effect  of  a  mortgage,  and  be  re- 
stored to  her  right  of  dower  in  one  of  two  modes :  First,  when 
the  debt  shall  be  paid  and  satisfied  by  the  husband,  or  by  some 
person  acting  in  his  behalf  and  in  his  right,  so  that  the  mortgage 
is  extinguished,  by  means  of  which  the  whole  object  and  purpose 
of  giving  it  is  accomplished.  Second,  by  a  redemption  pro  tanto 
by  payment  of  an  equitable  proportion  of  the  mortgage  debt. 
Brown  v.  Latham,  3  Cush.  551.     [Somewhat  obiter^. 

55(5.  A  zvife's  dozver  right  is  not  restored  if  a  deed,  executed  by 
her  together  zmth  her  husband,  is  set  aside  as  in  fraud  on 
creditors;  such  deed  being  z'alid  as  to  grantors  and  a  per- 
petual bar  both  at  lazv  and  in  equity. 

Case:  Den.  ex  dem.  Stewart  v.  Johnson,  18  N.  J.  L.  90  (Sup. 
Ct.   1840). — ^^[Dayton,  J.]  :  "The  object  of  her   [Mrs.  Winings] 
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evidence  was  to  show  that  the  deed  to  Johnson  [from  Winings 
and  wife]  was  without  consideration  and  therefore  void  as  against 
creditors,  not  as  against  the  grantors :  as  to  them,  it  was  perfectly 
vahd  in  any  event,  and  her  dower  was  unquestionably  gone.  Rev. 
L.  148;  Osborn  v.  Moss,  7  John.  R.  161  ;  Jackson,  ex  dem.  Ma- 
lin  V.  Garnsey,  16  John.  R.  189;  Jackson  v.  King,  4  Cow.  207, 
216;  Wheat.  R.  213." 

[HoRNBLOWER,  C.  J.]  :  "First:  It  is  said  that  Mrs.  Winings 
had  a  personal  interest  in  defeating  the  deed ;  inasmuch  as  it 
barred  her  dower,  she  having  executed  and  acknowledged  it. 
But  this  is  a  mistake.  If  she  proved  the  deed  fraudulent  as  to 
creditors,  she  did  not  thereby  restore  her  husband's  title  to  the 
land,  nor  her  own  right  to  dower.  As  against  her  husband  and 
herself,  the  deed  would  remain,  both  at  law  and  in  equity,  a  per- 
petual bar."  [See  S.  C,  quoted  in  Boorum  v.  Tucker,  affirmed  on 
appeal,  sec.  303,  supra.] 

336a.     By  lawful  cznction,  zvitJwut  fraud  or  covin,  from  her  joint- 
ure. 

Statute:  Com.  St.,  p.  2047,  sec.  11.     (See  sec.  253.  supra). 

356h.     In  land  lost  by  covin  or  default  of  husband. 

Statute:  Com.  St.,  p.  2046,  sec.  5.     (See  sec.  253,  supra). 

Sale  of  Dower 

557.     The  proceeds  of  the  sale  by  a  married  ivoman  of  her  con- 
tingent doivcr  is  her  separate  property. 

Case:  Beals  Executor  v.  Storm,  26  N.  J.  Eq.  374  (Chan. 
1875). — "His  wafe  did  not  join  in  the  conveyance  of  the  real  es- 
tate. The  persons  who,  through  the  grant  of  her  husband,  be- 
came owners  of  his  interest  in  the  different  portions  of  the  real 
estate,  afterwards,  in  order  to  free  the  property  from  the  en- 
cumbrance of  her  inchoate  right  of  dowser  therein,  induced  her 
to  sell  and  release  her  right,  by  paying  to  her  for  her  separate 
use,  the  fair  pecuniary  value  thereof.  The  proceeds  of  such  sale 
and  release  w^ere,  and  continued  to  be,  held  by  her  as  her  separate 
estate.  .  .  .  Her  contingent  dower,  w^hich  she  so  sold,  was 
an  encumbrance  on  his  real  property.     Carter  v.  Denman.  3  Zab. 
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260;  Rawle  on  Covenants  for  Title  109-111.  She  could  not  have 
been  compelled  to  remove  it.  When  it  was  released  the  law  re- 
quired, in  order  to  make  the  release  valid,  that  she  be  examined 
apart  from  her  husband  as  to  her  freedom  from  coercion.  It 
was  not  only  a  right,  but  it  was  property,  her  separate  property. 
It  had  pecuniary  value  to  her.  It  had  pecuniary  value,  also,  to- 
those  who  bought  it.  That  her  husband  joined  in  the  conveyance 
does  not  change  the  character  of  the  thing  conveyed.  It  was  a 
legal  requisite  to  effectuate  her  bargain  with  the  purchaser,  that 
her  husband,  in  order  to  validate  her  conveyance,  should  join  in 
the  deed.  His  joining  in  the  deed  no  more  made  the  interest  sold 
and  conveyed  his  property,  than  his  joining  her  in  a  deed  for  her 
land,  owned  in  fee  simple  at  the  time  of  her  marriage  to  him,, 
would  have  made  that  property  his.  .  .  .  But  it  is  not  neces- 
sary to  have  recourse  to  the  construction  of  the  [New  York]  stat- 
ute in  this  case.  The  adjudicated  cases  leave  no  doubt,  that  the 
proceeds  of  the  sale  by  a  married  woman  of  her  contingent  dow- 
er in  her  husband's  lands  are  regarded  in  equity  as  her  separate 
estate,  and  will  be  secured  to  her  against  her  husband  and  his 
creditors.  Mrs.  Storm  came  to  this  State  in  185 1,  bringing  with 
her  her  property,  which  she  invested  in  her  own  name,  and  in 
all  things  claimed,  treated  and  enjoyed  it  and  its  increase  as 
her  separate  property.  It  being,  in  fact,  her  separate  property, 
she  had  a  right  to  invest  and  hold  it,  as  against  her  husband  and 
his  creditors,  and  it  would  have  been  protected  accordingly. 
Story's  Eq.  Jur.,  sec.  1380;  Quidort's  Adm'r  v.  Pergeaux,  3  C.  E. 
Green  472 ;  Henry  ads.  Dilley,  i  Dutcher  302." 

Secret  Equity 

238.  A  demandant's  right  of  dozver  is  not  a  secret  equity.  And 
if,  as  administratrix,  she  sells  her  husband's  property,  un- 
der an  order  of  Orphans'  Court ^  she  need  not  proclaim  that 
right  at  said  sale,  especially  to  one  who  should  have  known 
it;  nor  need  she  except  her  dower  in  a  deed  given  by  her 
as  said  administratrix. 

Case:     Sip  v.  Lawback,  17  N.  J.  L.  443   (Sup.  Ct.  1840). — 

,  "Marriage,    seizin,    and   the   death   of   the   husband,    were    fully 

proved,  and  not  denied,  on  the  trial :  but  the  defendant  set  up 

three  several  grounds   of  defence,  viz. :     ,     .     .     Second,  That 
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the  demandant  was  estopped ;  or,  at  least,  equitably  barred  by 
her  own  deed.  She  and  her  co-administrators  having  joined  in 
a  deed  of  conveyance  of  the  premises  in  question,  to  the  defend- 
ant, without  making  any  reservation  of  her  right  of  dower.  The 
facts  are  simply  these :  The  demandant's  husband  died  intestate ; 
she  with  two  other  persons  administered  upon  his  estate.  The 
personal  property  being  insufficient  to  satisfy  the  debts,  the  Or- 
phans' Court  decreed  a  sale  by  the  administrators  of  the  land  in 
question  for  the  payment  of  those  debts.  The  land  was  adver- 
tised for  sale  by  the  administrators,  as  such,  in  pursuance  of  that 
decree;  the  defendant  purchased  the  premises,  and  the  adminis- 
trators conveyed  the  same  to  the  defendant  by  the  usual  and  or- 
dinary administrator's  deed.  Yet  it  was  insisted  on  at  the  trial 
that  the  demandant  was  estopped,  or  at  least  that  her  deed  oper- 
ated as  a  release,  or  an  equitable  bar  to  this  action.  The  Judge 
with  great  propriety  overruled  the  objection,  and  stated  to  the 
jury  that  by  that  deed  the  demandant  conveyed  nothing  but  the 
title  of  the  heirs  at  law  of  her  deceased  husband ;  that  she  made 
the  sale  and  executed  the  deed  in  obedience  to  a  judicial  order  of  a 
competent  court,  and  would  have  been  liable  to  punishment  for 
contempt  if  she  had  refused  to  do  so ;  and  that  her  deed  as  admin- 
istratrix availed  nothing  in  law  against  her  right  to  dower  out  of 
the  lands  so  conveyed  by  her.  .  .  .  But,  thirdly,  it  was  in- 
sisted that  the  demandant  had  forfeited  her  right  to  recover  in 
this  action  by  fraudulently  concealing  from  the  defendant  at  the 
time  of  the  sale  her  right  to  dower  in  the  premises,  and  her  in- 
tention of  claiming  the  same.  .  .  .  Upon  this  point  [fraud] 
the  Judge's  charge  was  clear  and  unquestionably  correct;  he 
stated  to  the  jury  that  if  the  holder  of  a  secret  encumbrance 
stands  by  and  sees  the  land  sold  to  a  bona  fide  purchaser  without 
giving  him  notice  of  that  encumbrance,  it  may  amount  to  a  fraudu- 
lent concealment  and  avoid  the  encumbrance  as  against  such  pur- 
chaser :  but  that  it  is  equally  well  settled  that  if  the  purchaser 
knows  of  the  encumbrance  no  notice  is  necessary ;  or  if  the  pur- 
chaser is  apprised  of  any  facts  or  circumstances  sufficient  in  rea- 
son to  put  him  on  his  guard,  the  legal  presumption  is  that  he  made 
the  necessary  inquiry  and  purchased  understandingly ;  and  if  he 
did  not  his  negligence  can  never  be  set  up  in  his  favor.  But,  in 
this  case,  the  facts  are  so  strong  (as  the  Judge  well  remarked  to 
31 
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the  jury,  in  his  charge)  to  show  that  the  defendant  knew  of  the 
demandant's  right  to  dower,  or  might  have  known  it  except  for 
his  own  neghgence,  that  he  ought  not  to  prevail  in  this  defence, 
unless  the  demandant,  not  by  her  mere  silence  but  by  some  posi- 
tive act  of  deception,  threw  him  off  his  guard,  and  beguiled  him 
into  a  purchase  he  would  not  otherwise  have  made.  The  de- 
fendant was  a  neighbor  to  Mr.  Sip  and  the  demandant;  he  knew 
that  Sip  died  intestate,  and  consequently  without  having  made 
any  provision  for  the  demandant  by  will.  He  knew  he  was 
treating  with  administrators  for  the  purchase  of  the  land,  and 
that  the  act  of  the  legislature  (which  every  man  shall  be  pre- 
sumed to  know)  entitled  the  widow  to  dower  in  her  husband's 
lands.  He  had  then  full  and  complete  knowledge  of  the  de- 
mandant's right  to  dower  at  the  time  he  made  the  purchase.  At 
any  rate  the  facts  and  circumstances  were  such  as  to  put  him 
upon  inquiry;  and  in  the  language  of  the  Judge  before  whom  the 
cause  was  tried  *a  man  must  be  held  bound  by  the  light  he  has, 
before  he  can  be  tolerated  to  make  his  ignorance  a  pretext  for 
destroying  the  just  and  legal  rights  of  another.'  Did  the  demand- 
ant say  anything  at  the  sale  to  deceive  or  mislead  the  defendant? 
This  is  not  pretended.  True,  she  did  not  proclaim  to  the  bidders 
and  bystanders,  that  she  had  a  right  of  dower  in  the  premises, 
and  that  she  intended  to  enforce  it.  But  it  was  not  a  secret  en- 
cumbrance ;  she  had  a  right  to  presume  that  every  one  knew  she 
was  entitled  to  dower.  It  was  an  administrators'  sale ;  the  ad- 
vertisement, the  articles  of  vendue,  and  the  whole  proceeding, 
was  notice  to  every  one,  that  she  and  her  co-administrators  were 
only  selling  as  administrators,  and  only  selling  such  title  and  in- 
terest in  the  land, as  administrators  could  sell.  It  was  indeed 
proved  on  the  trial  that  after  the  sale,  the  demandant  said  she 
was  not  obliged  to  tell  the  bidders  that  she  had  a  right  of  dower ; 
that  if  they  did  not  know  enough  to  ask  about  her  dower  she 
was  not  bound,  or  it  was  not  her  place,  to  tell  them  in  order  to 
make  the  property  bring  less.  This  only  proves  that  she  was 
silent,  but  not  that  she  said  or  did  anything  to  deceive  or  mis- 
lead the  bidders.  If  she  had  known,  or  had  supposed,  that  they 
were  ignorant  of  her  rights,  it  would  indeed  have  been  candid 
in  her  to  have  given  notice  of  those  rights ;  but  she  ought  not  to 
be  deprived  of  her  dower  for  not  publishing  what  every  one  must 
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have  been  presumed  to  have  known,  and  what  the  very  nature 
of  the  transaction  was  calculated  to  apprize  them  of."  [See  Pal- 
mer V.  Casperson,  17  N.  J.  Eq.  206,  Chan.  1864]. 

S38a.  Regular  sale,  under  order  of  Orphans'  Court  to  sell  free 
of  dower,  shifts  wife's  interest  to  money  derived  from  sale. 

Case:  Schmitt  v.  WilHs,  40  N.  J.  Eq.  515  (Prerog.  Ct.  1885). 
—  [Syllabus]  :  "When  the  proceedings  for  the  sale  of  land  to  pay 
a  decedent's  debts  are  regular,  and  the  Orphans'  Court  orders  the 
land  to  be  sold  free  from  the  widow's  right  of  dower,  the  sale 
thereunder  divests  her  of  all  claim  upon  the  land  and  transfers 
her  interest  to  the  money  derived  from  such  sale." 

358h.  Sale  of  land  for  husband's  debts  does  not  affect  right  of 
dower. 

Statute:  Com.  St.,  p.  3838,  sec.  81. — "The  lands,  tenements, 
hereditaments  and  real  estate  of  any  person,  who  shall  die  seized 
thereof  or  entitled  to  the  same,  .  .  .  shall  be  and  remain  lia- 
ble for  the  payment  of  his  or  her  debts,  for  one  year  after  his  or 
her  decease,  and  may  be  sold  by  virtue  of  an  order  of  the  Or- 
phans' Court  .  .  .  provided,  always,  that  nothing  herein 
contained  shall  affect  any  right  of  dower  in  the  said  lands,  tene- 
ments and  real  estate." 

Seizin 

359.  The  dozver  act  requires  that  the  husband,  or  some  one  to  his 
use,  must  be  seised  of  an  estate  of  inheritance  to  support 
dower. 

Statute:  Com.  St.,  p.  2043,  sec.  i.     (See  sec.  253,  supra). 

jdo.  Widow  has  no  dozver  in  land  in  which  her  husband  had 
seizin,  only  as  a  mere  trustee. 

Case:  Ocean  Beach  Association  v.  Brinley,  34  N.  J.  Eq.  440 
(Chan.  1881). — "The  main  ground  upon  which  the  complainants 
base  their  right  to  an  injunction  is,  that  the  defendant's  husband 
was  never  seized  of  any  estate  or  interest  in  the  lands  in  con- 
troversy, in  his  own  right,  but  acquired  title  to  them  for  the  use 
and  benefit  of  the  persons  under  whom  they  claim,  and  held  them 
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simply  as  their  trustee.  If  this  contention  is  found  to  be  true,  it 
must  be  conceded  that  the  defendant  is  not  entitled  to  dower;  for 
I  think  there  can  be  no  doubt  about  the  soundness  of  this  proposi- 
tion :  that  if  A  agrees  with  B  to  purchase  land  for  him,  and  have 
it  conveyed  to  him,  so  that  A  is  not  a  vendor,  but  a  mere  inter- 
mediary between  the  vendor  and  B,  and  A  afterwards  takes  title 
in  his  own  name,  that  he  holds  the  land  as  the  trustee  of  B,  and 
A's  widow  will  not  be  entitled  to  dower,  according  to  well-settled 
rules  of  equity.  I  think  it  must  also  be  conceded  that  in  such 
case,  B's  defence  to  an  action  at  law  by  A's  widow  could  only  be 
successfully  made  in  equity.  The  soundness  of  the  principles  up- 
on which  the  complainants  found  their  right  to  an  injunction  must 
be  admitted,  and  the  court  need,  therefore,  concern  itself  with 
nothing  but  the  question  of  fact." 

Statute:  Com.  St.,  p.  2044,  sec.  la.     (See  sec.  253,  supra). 

^61.  A  widoiv  is  not  entitled,  at  common  lazv,  to  dozver  as 
against  a  mortgagee  and  his  assigns,  for,  against  them,  her 
husband  had  no  seisin;  but  against  all  others  the  husband 
remains  seized  of  the  mortgaged  premises,  and  his  widow 
is  entitled  to  her  dower  therein. 

Case:  Woodhull  v.  Reid,  16  N.  J.  L.  129  (Sup.  Ct.  1837). — 
"The  widow  can  no  more  recover  dower  against  the  mortgagee 
or  his  assigns,  holding  under  the  mortgage,  than  the  mortgagor 
himself  could  recover  against  such  a  tenant  in  ejectment.  .  .  , 
The  ground  upon  which  the  courts  in  this  country  have  given 
dower  of  an  equity  of  redemption  is  that  the  mortgagor  is  to  be 
regarded  as  being  legally  as  well  as  equitably  seized  in  respect  to 
all  the  world,  except  the  mortgagee  and  his  assigns  (4  Kent's 
Com.,  I  ed.,  45).  But  as  respects  the  mortgagee  and  his  assigns, 
the  mortgagor  is  never  considered  as  having  a  legal  seizin  from 
the  time  he  executes  the  mortgage,  so  long  as  it  remains  in  force 
and  unsatisfied.  Now,  as  seizin  in  the  husband  during  coverture 
is  absolutely  necessary  to  entitle  the  widow  to  dower,  if  the  mar- 
riage did  not  take  place  until  after  the  mortgage  was  given,  the 
widow  can  have  no  right  of  dower  against  the  mortgagee  or  any 
tenant  holding  under  him  unless  the  mortgage  has  been  satisfied 
in  the  lifetime  of  her  husband.  But  where  the  husband  executes 
to  the  mortgagee  a  release  of  the  equity  of  redemption,  though  it 
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extinguishes  the  mortgage  as  a  security,  it  at  the  same  instant 
terminates  the  mortgagor's  title.  There  is  no  intervening  period 
of  time  during  which  the  mortgagor  can  be  seized ;  and,  conse- 
quently, as  against  the  mortgagee,  the  right  of  dower  never  at- 
tached for  one  instant.  .  .  .  He  [the  husband]  died  leaving 
the  mortgage  in  full  force  ;  a  circumstance  which,  if  I  had  noticed 
sooner,  would  have  saved  me  the  trouble  of  writing  so  much  as  I 
have  done.  Woodhull,  the  husband  of  the  demandant,  died  in 
January,  1813;  whereas  Baird,  his  assignee,  did  not  convey  the 
equity  of  redemption  to  Vaughn,  until  April,  1833.  Consequently 
the  demandant's  husband  never  was  seized  during  her  coverture, 
as  between  him  and  the  mortgagee,  and  she  therefore  never  had 
any  right  of  dower  against  the  mortgagee  or  any  person  claiming 
under  him." 

Case:  Yeo  v.  Mercereau,  18  N.  J.  L.  390  (Sup.  Ct.  1842). — • 
"If  Justice  Southard  was  right  [Montgomery  v.  Bruere,  i  South. 
R.  260] ,  as  I  have  no  doubt  he  was,  in  stating  that  the  interest  of 
the  mortgagee  is  a  mere  encumbrance  or  security ;  and  that  the 
legal  estate  remains  in  the  mortgagor,  then  the  widow  is  entitled 
to  dower,  not  under  the  words  of  our  statute ;  nor  by  reason  of 
any  equitable  rights  of  the  husband ;  nor  because  the  mortgagee 
is  seized  to  his  use :  but  upon  the  broad,  legal  ground  that  the 
husband  continues  at  law  to  be  the  real  owner  and  remains  seized 
of  the  mortgaged  premises  as  against  all  the  world,  except  the 
mortgagee  and  those  claiming  under  him." 

^62.  Dozver  does  not  attach  to  land  in  which  a  husband  had  only 
transitory  seizin,  to  zi'it :  zvhere  he  receives  and  parts  with 
the  title  at  the  same  time,  or  luhere  he  takes  a  conveyance 
in  fee  and  at  the  same  time  mortgages  the  land  to  secure 
the  purchase-money. 

Case:  Griggs  v.  Smith.  12  N.  J.  L.  23  (Sup.  Ct.  1830). — "The 
husband,  or  some  other  to  his  use,  must  be  seized  of  an  estate  of 
inheritance  in  the  land  at  some  time  during  the  marriage  to  enti- 
tle the  wife  to  dower.  At  what  time  is  not  material,  nor  is  it  so 
that  he  should  die  seized.  'At  any  time  during  the  coverture'  are 
the  words  of  our  statute.  If  there  was  in  the  present  case  a  seizin 
its  continuance  is  sufficient.  Any  period  of  time,  however  short, 
during  which  the  seizin  subsists,  will  be  a  sufficient  foundation 


480  Married  Women  in  New  Jersey 

for  the  title  to  dower,  unless  it  be  a  transitory  seizin,  as  it  is 
called,  or  a  seizin  for  an  instant,  as  where  the  same  act  which 
gives  him  the  estate  conveys  it  also  out  of  him,  or  where  he  takes 
a  conveyance  in  fee  and  at  the  same  time  mortgages  the  land  to 
secure  the  purchase  money,  in  whole  or  in  part,  to  the  grantor, 
or  some  other  person,  against  whose  rights  under  the  mortgage 
dower  cannot  be  claimed.  Of  this  rule  the  case  of  Broughton  v. 
Randall  is  a  striking  illustration.  A  father  waS  tenant  for  life, 
remainder  to  his  son  in  tail,  and  remainder  to  the  right  heirs  of 
the  father.  The  son  had  no  issue.  Both  were  attained  of  felony 
and  executed  at  the  same  time.  The  father  moved  his  feet  after 
the  death  of  his  son,  and  was  adjudged  to  have  been  seized  of  an 
estate  in  fee  of  which  his  wife  had  a  right  to  be  endowed.  Noy 
64."  [Obiter  as  to  T.  R.] 

Case:  Clark  v.  Butler,  32  N.  J.  Eq.  666  (Chan.  1880).— "Her 
seizin  was  but  for  an  instant.  The  moment  title  touched  her,  it 
passed  from  her.  The  instant  the  burden  of  the  prior  mortgages 
was  lifted  a  new  burden  took  its  place.  The  old  burden  was  re- 
moved, not  to  free  the  land,  but  to  make  place  for  a  new  burden. 
[Cites  Griggs  v.  Smith,  supra,  sec.  361.]  It  is  immaterial  wheth- 
er the  mortgage  is  made  to  the  grantor  or  to  a  third  person,  pro- 
vided the  instant  the  husband  gets  title  he  parts  with  it.  And 
where  the  deed  and  mortgage  appear  to  have  been  executed  on 
the  same  day,  the  legal  inference  is  that  they  were  given  at  the 
same  time,  and  were  parts  of  one  and  the  same  transaction.  Kit- 
tle V.  Van  Dyke,  i  Sandf.  Ch.  79." 

Case:  Macintosh  v.  Thurston,  25  N.  J.  Eq.  247  (Chan.  1874). 
— "Nor  will  the  legal  estate  which  Thurston  obtained  by  the  con- 
veyance from  Pleasants  be  held  to  have  attached  to  the  equitable 
one  which  he  held  under  the  agreement  before  the  conveyance, 
to  the  prejudice  of  the  complainant's  rights.  The  mortgage  was 
delivered  simultaneously  with  the  deed  of  conveyance.  The  title 
did  not  vest  in  Thurston.  Through  him  it  passed  to  the  com- 
plainant. He  was  seized  for  an  instant  only.  He  received  and 
parted  with  the  title  at  the  same  time,  and  was  but  the  instrument 
of  conveying  it  to  the  complainant.  To  such  a  merely  transitory 
seizin  no  lien  could  attach.  National  Bank  of  the  Metropolis  v. 
Sprague,  supra  [5  C.  E.  Or.  13]  ;  Griggs  v.  Smith,  7  Halsted  22; 
Chickering  v.  Lovejoy,  13  Mass.  51  ;  Thaxter  v.  Williams,  14 
Pick.  49." 
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jdj.     A   defendant  in  dozvcr,  who   holds  under  a   title  derived 
from  the  husband  of  the  demandant,  cannot  deny  such  a 
seisin  in  the  husband  as  entitles  her  to  dozvcr.    This  holds 
true  of  a  purchaser  zvJio  holds  under  a  sheriff's  deed. 
Case:  Hyatt  v.  Ackerson,  14  N.  J.  L.  564  (Sup.  Ct.  1835).— 
[HoRNBLOWER,  C.  J.]  :  "The  only  question  in  this  case  is,  whether 
it  is  competent  for  a  defendant  in  dower,  who  holds  under  a  title 
derived  from  the  husband  of  the  demandant,  to  deny  such  a  seizin 
in  the  husband  as  entitles  her  to  dower  ?     .     .     .     The  defendant, 
previous  to  the  commencement  of  this  action,  had  entered  upon 
and  taken   exclusive   possession  of   the   premises,   claiming   title 
thereto  under  and  by  virtue  of  a  sherifif's  deed  to  him,  on  an  exe- 
cution which  had  been  issued  against  the  husband  of  the  demand- 
ant in  his  lifetime.     .     .     .     The  rule  is  well  settled,  that  a  de- 
fendant in  dower,  who  claims  title  to  the  premises  in  question,  by 
deed  from  or  under  the  husband  of  the  demandant,  cannot  be  ad- 
mitted to  deny  the  seizin  of  the  husband,  so  as  to  defeat  the  wid- 
ow's dower,  she  being  in  all  other  respects  entitled  to  recover. 
This  has  been  so  frequently  ruled  as  to  render  it  unnecessary  to 
enter  into  any  argument  in  support  of  the  doctrine,  or  to  cite  au- 
thorities ;  except  it  be  for  the  purpose  of  bringing  a  few  of  the 
cases  together  in  this  place,  to  which  reference  may  hereafter  be 
had.     [Which  he  does].  As  respects  this  question,  there  is  no  dif- 
ference between  a  defendant  in  dower,  who  purchases  by  direct 
conveyance  from  the  husband,  and  one  who  holds  under  a  sher- 
iff's deed.     For  a  purchaser  at  a  sheriff's  sale  holds  the  premises 
as  by  deed  from  the  defendant  in  execution;  the  sheriff  being 
merely  the  agent  of  the  law  to  transfer  the  title.     Per  Southard, 
Justice,  in  Alontgomery  v.  Bruere,  i  South.  Rep.  260,  273.     Per 
Kirkpatrick,  Chief-Justice,  in  Den  v.  Camp.  2  Penn.  Rep.  798, 
800;  Den  V.  Winans,  2  Green  Rep.  I."     .     .     . 

[Ford,  J.]  :  "Her  right  to  dower  stands  on  the  same  footing 
with  his  right  to  the  freehold ;  and  as  they  both  claim  under  the 
same  disseizor,  they  must  stand  together  so  long  as  the  disseizm 
lasts,  if  it  be  an  estate  by  disseizin,  and  when  it  fails,  they  must 
fall  together.  Nobody  can  enter  in  the  place  of  the  heirs  of 
Peterson,  to  put  an  end  to  such  disseizin,  nor  compel  them  to 
do  it." 
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Subrogation 

^64.  A  dowress  in  possession  of  the  homestead,  to  whom  no  as- 
signment of  dower  has  been  made,  can  pay  a  mortgage  and 
be  subrogated  to  the  position  of  the  mortgagee. 

Case:  Becker  v.  Carey,  36  Atl.  771  (Chan.  1897). — "She,  as 
dowress  in  possession  of  the  homestead  to  whom  no  assignment 
of  dower  had  been  made,  had  an  interest  in  seeing  that  the  mort- 
gage should  not  be  foreclosed  and  the  property  sold.  She  there- 
fore stood  in  a  position  where,  by  payment  of  the  amount  due 
upon  the  mortgage,  she  became  entitled  to  a  right  to  legal  subro- 
gation to  the  position  of  the  mortgagee.  This  is  too  clearly  ob- 
vious for  argument." 

Subsequent  Legislation 

5(55.  The  Legislature  cannot  impair  or  zveaken  the  value  of  an 
inchoate  right  of  dower  after  it  has  attached  to  the  hus- 
band's land. 

Case:  In  re  Alexander,  53  N.  J.  Eq.  96,  loi  (Chan.  1894). — 
"This  petition  is  filed  under  the  act  of  March  27th,  1878  (Rev. 
Sup.,  p.  267)  for  a  release  of  her  inchoate  right  of  dower  in  said 
land  and  for  other  purposes.  .  .  .  The  case  of  Wheeler  v. 
Kirtland  [12  C.  E.  Gr.  534]  expressly  declares  that  inchoate  dower 
is  a  valuable  interest  in  land,  and  brings  it  within  the  protecting 
clause  of  the  constitution  which  provides  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation.  If 
this  is  so,  on  what  principle  can  it  be  said  that  it  is  not  also  within 
the  rule  of  legislative  inhibition  that  private  property  shall  not 
be  taken  for  private  use  with  or  without  compensation,  a  rule 
which,  if  not  a  corollary  from  the  clause  just  quoted,  springs  out 
of  the  first  clause  of  the  bill  of  rights  of  our  constitution,  which 
declares  that  the  right  of  acquiring,  possessing  and  protecting 
property  is  inalienable?  Under  that  rule  it  is  not  competent  for 
the  Legislature,  by  enactment,  to  take  the  property  of  A  and  give 
it  to  B,  nor  under  the  principle  of  Wheeler  v.  Kirtland,  to  take  a 
valuable  interest  in  land  which  A  has  acquired  and  transfer  it  to 
B.  The  inhibition  of  arbitrary  legislation  as  to  a  right  in  prop- 
erty is  not  confined  to  a  transfer  of  it  from  one  person  to  another, 
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but  extends  to  attempts  to  impair  its  value  or  weaken  its  security. 
As  the  inchoate  right  of  dower  of  Mrs.  Mary  Ann  Alexander  had 
attached  to  the  land  in  question  prior  to  the  passage  of  the  act, 
I  am  of  opinion  that  its  provisions  do  not  apply  to  her  interest 
therein." 

Surety 

^66.  A  wife  who  has  joined  with  her  husband  in  the  execution 
of  a  mortgage  on  his  lands  is  not  entitled  to  the  rights  of 
a  surety;  nor  is  her  position  altered  by  a  sale  of  the  prem- 
ises by  her  husband's  executor  under  a  testamentary  power 
of  sale  to  pay  debts,  instead  of  a  sale  by  the  mortgagee. 

Case:  Burnet  v.  Burnet,  46  N.  J.  Eq.  149  (Chan.  1889). — 
"With  regard  to  the  first  point  taken  by  the  complainant,  namely, 
that  the  dowress  who  has  joined  in  a  mortgage  occupies  the  posi- 
tion of  a  surety  and  is  entitled  to  all  the  rights  of  one,  I  find  the 
■case  of  Hawley  v.  Bradford,  9  Paige  200,  decided  long  after  the 
Revised  Statutes  [of  New  York]  went  into  effect,  directly  in 
point  against  complainant.  There  a  mortgage  in  which  the  widow 
had  joined  was  foreclosed  and  went  to  a  decree  after  the  death 
of  her  husband.  At  the  sale  the  property  brought  enough  to  pay 
the  mortgage  and  a  surplus  sufficient  to  satisfy  the  widow's  dower 
in  the  whole  proceeds  of  the  sale.  .  .  .  Upon  a  reference  to 
-dispose  of  this  surplus,  according  to  the  New  York  practice,  sev- 
eral judgment  creditors  and  the  widow  appeared  and  claimed  it. 
The  report  states :  'Upon  the  reference,  the  widow  claimed  the 
right  to  be  endowed  of  one-third  of  the  proceeds  of  the  mortgaged 
premises,  provided  the  whole  value  of  her  dower,  upon  the  prin- 
ciple of  life  annuities,  did  not  exceed  the  amount  of  the  surplus 
moneys  raised  upon  the  sale,  on  the  ground  that  her  joining  in 
the  mortgage  must  be  considered  as  a  mere  security  for  her  hus- 
band's debt.  The  INIaster  decided  that  she  was  only  entitled  to 
dower  in  the  surplus  after  paying  the  complainant's  debt  and 
■costs.'  .  .  .  On  exception  by  the  widow  Chancellor  Wal- 
worth said:  Tt  is  settled  law  that  where  the  wife  pledges  her 
separate  estate,  or  the  reversionary  interest  in  her  real  property, 
for  the  debt  of  her  husband,  she  is  entitled  to  the  ordinary  rights 
and  privileges  of  a  surety.  Clan  H.  &  W.  589';  Neimcewicz  v. 
Gahu,   3   Paige  614;   S.   C,    11   Wend.   312.     ...     I   am  not 
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aware  of  any  decision,  however,  in  which  the  principle  of  surety- 
ship has  been  appHed  to  a  case  hke  the  present.  And  the  two- 
cases  before  my  learned  predecessor,  Chancellor  Kent,  were  dis- 
posed of  under  the  supposition  that  the  wife  who  had  joined  the 
husband  in  a  mortgage  of  his  estate  was  not  entitled  to  have  such 
mortgage  satisfied  out  of  the  husband's  interest  in  the  premises 
exclusively,  so  as  to  give  her  the  full  benefit  of  her  dower  in  the 
whole  premises,  and  not  in  the  equity  of  redemption  merely.  Ta- 
bele  V.  Tabele  et  al,  i  Johns.  Ch.  45  ;  Titus  v.  Neilson,  5  Johns. 
Ch.  452.  Strictly  speaking,  the  wife  has  no  estate  or  interest  in 
the  lands  of  her  husband  during  his  life,  which  is  capable  of  be- 
ing mortgaged  or  pledged  for  the  payment  of  his  debt.  Her  join- 
ing in  the  mortgage,  therefore,  merely  operates  by  way  of  release 
or  extinguishment  of  her  future  claim  to  dower  as  against  the 
mortgagee,  if  she  survives  her  husband,  but  without  impairing, 
her  contingent  right  of  dower  in  the  equity  of  redemption.  The 
Master  was,  therefore,  right  in  supposing  that  Mrs.  Bradford  was 
not  entitled  to  be  endowed  of  the  whole  proceeds  of  the  mort- 
gaged premises,  but  only  of  the  surplus  which  remained  after 
paying  the  mortgage  debt  and  the  costs  of  foreclosure.'  This  case 
appears  to  be  the  settled  law  in  New  York  and  has  been  followed 
in  all  subsequent  cases.  .  .  .  The  principle  of  these  cases 
was  adopted  in  this  State  in  Hinchman  v.  Stiles,  i  -  Stock.  454,. 
which  is  very  much  like  Hawley  v.  Bradford.  [9  Paige  200].  I 
cannot  find  in  any  of  the  cases  any  distinction  taken,  nor  do  I 
think  any  exists  in  principle,  so  far  as  regards  the  widow's  rights,, 
between  the  case  of  a  sale  made  under  foreclosure  resulting  in  a 
surplus  and  one  made  by  an  executor  or  administrator  in  execut- 
ing the  will  or  settling  the  estate  of  the  decedent.  As  before  re- 
marked, the  relative  rights  of  the  widow  and  heir  or  devisee  seem 
to  be  fixed  at  the  death  of  her  husband,  and,  if  so,  cannot  be  dis- 
turbed by  anything  that  takes  place  subsequent  thereto." 

Case:  Hinchman  v.  Stiles,  9  N.  J.  Eq.  455  (Chan.  1853). — 
"The  lot  embraced  in  the  first  and  third  mortgages  [first  executed 
by  the  husband  before  coverture,  and  third  joined  in  by  the 
wife]  brought  sufficient  to  pay  oft"  those  encumbrances,  leaving 
a  surplus  of  five  hundred  and  fifteen  dollars  and  seventy-four 
cents.  .  .  .  The  question  as  to  its  disposition  is  between  the 
widow  of  the  mortgagor  and  the  judgment  creditors.     This  sur- 
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plus  represents  the  value  of  the  equity  of  redemption.  When  this 
case  was  before  the  court,  at  the  last  term,  it  was  decided  that 
the  widow  was  entitled  to  her  dower  in  the  equity  of  redemption, 
and  that  the  court  would  protect  her  interest.  It  is  now  insisted 
that  the  widow  is  entitled  to  the  whole  of  the  five  hundred  and 
fifteen  dollars  and  seventy-four  cents.  This  cannot  be  so.  She  is 
entitled  to  nothing  more  than  her  dower  in  the  equity  of  redemp- 
tion. The  sum  represents  that  equity  of  redemption.  She  is  en- 
titled to  the  interest  on  one-third  of  it,  and  no  more." 

Title  to  Dower 

7,6"/.  Dozvcr,  when  founded  on  legal  seizin,  is  a  pure  legal  right, 
and  courts  of  equity  zvill  not  try  the  legal  title,  if  defend- 
ants deny  demandant's  legal  right  to  dower.  But  equity 
will  try  her  equitable  title  to  dozver,  zvhen  the  husband's 
legal  seisin  is  not  denied. 

Case:  Ocean  Beach  Association  v.  Brinley,  34  N.  J.  Eq.  439 
(Chan.  1881). — "Dower,  when  founded  on  a  legal  seizin,  is  a  pure 
legal  right,  and  while  courts  of  equity  possess  concurrent  jurisdic- 
tion with  courts  of  law  for  its  enforcement,  yet,  in  cases  where 
no  equitable  principle  is  involved,  they  uniformly  treat  the  widow's 
dower  as  a  strictly  legal  right,  and,  in  dealing  with  it.  govern 
themselves  by  the  same  principles  which  control  courts  of  law. 
Scrib.  on  Dow.  153.  So  strict  are  they  in  adhering  to  this  course 
of  procedure,  that  it  may  be  said  to  be  their  invariable  rule  that, 
even  in  cases  where  the  dowress  comes,  in  the  first  instance,  to 
them  for  a  remedy,  if  her  right,  as  a  matter  of  law,  is  denied,  re- 
lief will  be  deferred  until  her  legal  right  has  been  vindicated  by  a 
judgment  at  law.  Hartshorne  v.  Hartshorne,  i  Gr.  Qi.  349; 
.  .  .  Rockwell  V.  Morgan,  2  Beas.  384;  .[and  three  cases  out- 
side of  New  Jersey] .  Chancellor  Green,  in  the  case  last  cited, 
said:  'This  court  clearly  cannot  try  or  decide  a  question  of  legal 
title,  nor  decide  whether  a  widow  is  legally  entitled  to  dower, 
when  her  legal  right  is  denied.  If  the  defendant  denies  the  com- 
plainant's right  to  dower,  the  question  must  be  tried  at  law.'  " 

Case:  Palmer  v.  Casperson,  17  N.  J.  Eq.  206  (Chan.  1864). — 
"But  a  court  of  equity  will  not  try  a  question  of  legal  title,  nor 
decide  whether  the  widow  is  legally  entitled  to  dower.  If  the  ti- 
tle to  dower  is  disputed,  the  right  must  be  established  at  law. 
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For  this  purpose  the  court  may,  and  ordinarily  will,  either  direct 
an  issue  or  retain  the  bill,  with  liberty  to  the  complainant  to  bring 
an  action  at  law.  Mitford's  Plead.,  by  Jeremy,  121 ;  4  Kent's 
Com.  71 ;  Rockwell  v.  Morgan,  2  Beas.  384.  But  whether  a  court 
of  equity  will  or  will  not,  under  such  circumstances,  retain  the 
bill,  is  a  matter  resting  in  the  sound  discretion  of  the  court." 

Case:  Rockwell  v.  Morgan,  13,  N.  J.  Eq.  384  (Chan,  1861).— 
"But  the  court  not  only  may,  but  must  of  necessity  inquire  of 
what  estate  the  husband  died  seized,  and  this  involves  an  inquiry 
into  the  nature  and  character  of  the  husband's  right  to  the  estate, 
.  .  .  In  this  case  there  is  no  denial  of  the  husband's  legal 
seizin  of  the  land  in  question.  The  bill  states  the  facts,  but  al- 
leges that  the  equitable  title  is  in  the  wife.  .  .  .  The  equita- 
ble claim  must  be  disposed  of  before  the  title  to  dower  can  be 
settled.     It  must  be  disposed  of  in  this  court." 

j68.  A  widow  need  not  make  a  strict  proof  of  title  in  her  hus- 
band. It  is  sufficient  for  her  to  produce  such  evidence  as 
will  raise  a  fair  presumption  of  seizin  in  him. 

Case:  Sheppard  v.  Wardell,  i  N.  J.  L.  517  (Nisi  Prius,  1795). 
— "This  was  an  action  of  dower.  .  .  .  2d.  To  support  the 
issue  on  this  plea  que  ujiquies  seisie,  [probably  for  ne  unquies 
seisie]  on  her  part,  she  is  not  bound  to  prove  a  title  in  her  hus- 
band, but  only  a  seizin  of  the  estate  during  coverture.  Gilb.  Ev. 
8y.     See  English  v.  Wright,  ante  437." 

Case:  English  v.  Wright,  i  N.  J.  L.  501  (Sup.  Ct.  1793). — 
"Joseph  has  received  a  deed  under  her  husband,  and  this  amounts 
to  a  sufficient  proof  of  seizin,  (a)  With  regard  to  the  merits  of 
Isaac's  title,  she  is  not  bound  to  prove  it;  (b)  it  is  altogether  im- 
material in  an  action  for  dower." 

Case:  Griggs  v.  Smith,  12  N.  J.  L.  22  (Sup.  Ct.  1830). — "The 
claim  of  dower  is  favored  in  the  law.  The  widow  is  not  entitled  , 
to  the  custody  of  the  muniments  of  title.  They  belong  to  and 
therefore  [are]  presumed  to  be  held  by  the  husband  in  his  lifetime 
and  after  his  decease,  by  his  heir,  or,  in  case  of  alienation,  by  the 
alienee.  Hence  a  strict  deduction  of  title  is  not  required  of  her. 
It  is  enough  for  her  to  produce  such  evidence  as  will  raise  a  fair 
presumption  of  the  seizin  of  the  husband ;  and  such  presumption, 
unless  overcome  by  the  proof  produced  by  the  defendant,  will 
support  her  claim." 
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Valuation  of  Dower 

jdp.  Dozver  is  recoverable  to  only  a  third  of  the  value  of  land 
at  the  time  of  the  husband's  alienation.  Subsequent  im- 
provements, or  its  general  advance  in  price,  are  not  liable 
to  dower. 

Case:  Van  Dorn  v.  Van  Dorn,  3  N.  J.  L.  272  (Sup.  Ct.  1810). 
"Jacob  Van  Dorn,  the  husband  of  the  defendant,  was  .  .  . 
seized  in  fee  of  the  premises  out  of  which  the  defendant  claims 
dower;  and,  being  so  seized,  he,  together  with  the  demandant, 
conveyed  the  same  to  the  defendant;  pro  ut  the  deed  of  that  date, 
marked  A.,  which  deed  was  not  acknowledged  by  the  demandant, 
so  as  to  bar  her  dower.  .  .  .  The  court  were  unanimously 
of  opinion,  that  the  widow  could  recover  no  more  than  the  value 
of  the  third  part  of  the  land  at  the  time  of  alienation ;  that  the 
improvement  since  the  sale  by  the  husband  was  not  a  subject  of 
dower,  and  that  the  same  rule  was  also  to  govern  in  the  assess- 
ment of  damages."  [Approved  in  Wheeler  v.  Kirtland,  27  N.  J. 
Eq.  539,  Err.  and  App.  1875.  As  to  "its  general  advance  in  price," 
see  Turner  v.  Kuehnle,  70  N.  J.  Eq.  70,  Chan.  1905]. 

Miscellaneous  Statutes 

As  to  dower  and  marriage  settlement  saved  in  descent,  see 
Com.  St.,  p.  1920,  sec.  6. 

Married  man  living  separate  from  his  wife  by  virtue  of  final 
judgment  or  decree  of  any  court  may  convey,  mortgage,  etc., 
property,  except  that  coming  to  him  through  his  wife,  as  if  un- 
married.    (See  Com.  St.,  p.  3230,  sec.  8b). 

Woman  entitled  to  dower  in  estate  of  idiot  or  lunatic  may  ac- 
cept gross  sum  therefor,  and  may  execute  alone  a  release  there- 
of.    (See  Com.  St.,  p.  2790,  sees.  14b.  and  14c). 

Married  man  living  separate  more  than  seven  years  immedi- 
ately preceding  application  to  Chancellor  to  sell,  etc.  (See  Com. 
St.,  p.  3231,  sec.  8h). 

Collusive  judgments.     (See  Com.  St.,  p.  1525,  sees.  7-9). 

Sale  of  lands  :  in  partition  or  by  executors.  (See  Com.  St.,  pp. 
4680-4682). 

When  dower  cannot  be  set  off.  (See  Com.  St.,  p.  4682,  sec. 
I9e). 
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For  payment  of  assessments  and  taxes.  (See  Com.  St.,  p. 
4684,  sec.  24  and  25 ;  p.  5226,  sec.  346;  p.  5202,  sec.  297 ;  p.  5245, 
sec.  402;  p.  5253,  sec.  415). 

Waste.     (See  Com.  St.,  p.  5790,  sec.  3). 


CHAPTER  LII 

Estoppel 

370.  A  married  woman  is  bound  and  estopped  by  bcr  acts  done  within 
the  scope  of  the  enabling  acts ;  but  she  cannot  use  them  to  enable 
her  to  commit  a  fraud. 

371.  An  estoppel  will  not  be  worked  to  charge  the  wife  on  a  surety  con- 
tract. 

j/o.  A  married  woman  is  hound  and  estopped  by  her  acts  done 
within  the  scope  of  the  oiabliiig  acts;  but  she  cannot  use 
them  to  enable  her  to  co}nniit  a  fraud. 

Case:  First  Bank  of  Elizabeth  v.  Craig,  i  N.  J.  L.  J.  153 
(Union  Cir.  Ct.  1878). — "But  if  she  told  the  bank  that  she  wished 
the  discount  for  herself,  and  the  proceeds  were  paid  to  her,  then, 
if  the  bank  acted  in  good  faith,  she  is  estopped  from  setting  up 
that  in  fact  she  obtained  the  discount  for  the  benefit  of  her  hus- 
band, and  that  she  gave  to  him  the  proceeds.  It  is  against  the 
policy  of  the  law  to  permit  a  married  woman  to  use  it  to  enable 
her  to  commit  a  fraud.  The  contract  must  be  looked  at  as  it 
was  made  and  understood  between  her  and  the  bank,  and  not  in 
the  light  of  the  understanding  between  husband  and  wife.  .  .  . 
The  object  of  the  proviso  is  clearly  to  prevent  her  from  assuming 
obligations  of  which  she  does  not  receive  the  pecuniary  benefit ; 
she  cannot  be  an  accommodation  endorser.  She  cannot  be  surety 
or  answer  for  the  default  of  another.  The  statute  giving  her  pow- 
er to  transact  business  in  her  own  behalf,  it  could  not  have  been 
intended  to  deprive  her  of  the  right  to  realize  upon  promissory 
notes  taken  by  her  in  the  course  of  her  dealings  for  her  own 
benefit.  Her  endorsement  in  such  case  would  not  be  a  promise  to 
answer  for  the  default  of  another  within  the  contemplation  of  the 
act.  The  undertaking  of  the  wife  in  this  case  was,  not  to  answer 
for  the  default  of  the  maker  of  the  note,  but  to  pay  back  to  the 
plaintiff  the  money  she  received  from  them,  in  the  event  that  the 
maker  did  not  pay  it.  In  that  case  it  became  a  primary  obligation 
with  her  and  was  her  debt.  Her  liability  was  contingent  on  the 
event  that  another  did  not  pay,  but  it  was  not  an  agreement  to 
answer  for  the  default  of  another.     It  was  her  own  engagement 
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to  pay  back  the  money  which  she  had  induced  the  plaintiff  to  let 
her  have."  [Cited  in  Hackettstown  National  Bank  v.  Ming,  52 
N.  J.  Eq.  161  (Chan.  1893)  with  2  Herm.  Estop.,  sees.  iioi,. 
1105;  Big.  Estop  (5th  ed.)  561;  Bodine  v.  Killeen,  53  N.  Y.  93; 
Frecking  v.  Rolland,  53  N.  Y.  422 ;  Noel  v.  Kinney,  106  N.  Y. 
74]. 

271.     An  estoppel  will  not  be  zvorked  to  charge  the  zvife  on  a 
surety  contraet. 

Case:  Bishop  v.  Bourgeois,  58  N.  J.  Eq.  418  (Chan.  1899). — 

"  '$1000  ESTELLVILLE,  JUUC  26,    188    [  ?] 

"  'Two  years  after  date  I  promise  to  pay  Anderson  Bourgeois  or 
order  one  thousand  dollars  for  value  received,  without  defalca- 
tion or  discount,  with  interest. 

"  'A.  EsTELLE  Bourgeois.'  .  .  . 
The  incapacity  of  a  married  woman  to  make  any  contract  at  com- 
mon law  has  been  above  stated.  The  statute  in  force  in  1888, 
when  the  contract  was  made,  which,  it  is  claimed,  enabled  her  tO' 
contract,  declared  that  'nothing  herein  contained  shall  enable  such 
married  woman  to  become  an  accommodation  endorser,  guaran- 
tor or  surety,  nor  shall  she  be  liable  on  any  promise  to  pay  the 
debt  or  answer  for  the  default  or  liability  of  any  other  person.' 
Rev.  of  1877,  P-  637,  sec.  5.  The  face  of  this  statute,  so  far 
from  enabling  a  wife  to  become  chargeable  upon  a  promise  to 
pay  the  debt  of  another,  appears  rather  to  positively  protect  her 
from  such  a  possibility.  The  phrasing,  so  protecting  her,  is 
broad  enough  to  extend  its  shield  to  save  her  from  liability  on 
any  promise  to  pay  the  debt  of  another,  no  matter  in  what  form 
it  may  be  expressed.  The  touchstone  which  will  solve  all  ques- 
tions as  to  the  wife's  liability  is  whether  her  undertaking,  what- 
ever may  be  its  form,  is  in  fact  a  promise  to  pay  the  debt  of 
another.  If  this  be  the  fact,  an  estoppel  will  not  be  worked  to 
charge  the  wife  on  a  surety  contract  which  she  is  incapable  of 
making  at  common  law,  and  from  liability  under  which  she  is  ex- 
pressly relieved  by  the  very  words  of  the  statute.  .  .  ,  The- 
argument  advanced  by  the  complainant  that  a  married  woman, 
in  a  matter  not  relating  to  her  separate  estate,  but  in  a  transaction 
in  which  she  is  in  fact  a  mere  surety,  receiving  no  beneficial  con- 
sideration whatever,  may  yet  be  estopped  to  set  up  her  incapacity 
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and  be  held  bound,  because  her  contract  is  apparently  an  original 
undertaking,  is  not  supported  by  the  authorities  cited.  The  con- 
tention is  in  direct  contradiction  of  the  declaration  of  the  enabling 
statute.  Gen.  Stat.,  p.  2017,  sec.  26.  ...  An  estoppel  will 
not  be  worked  to  enforce  a  contract  which  the  party  whom  it  is 
sought  to  estop  had  no  power  to  make.  So,  in  Noel  v.  Kinney, 
106  N.  Y.  81,  the  learned  judge  who  delivered  the  opinion  of  the 
New  York  Court  of  Appeals  declared  that  a  married  woman  may 
be  estopped  by  her  acts  and  declaration  in  any  matter  in  respect 
of  which  she  is  capable  of  acting  sui  juris.  Where  there  is  no  le- 
gal capacity  to  contract,  a  party  will  not  be  estopped,  even  by 
falsely  representing  that  he  has  capacity,  for  incapacity  cannot  be 
removed  by  the  fraudulent  representation  of  the  actor.  The  law 
W'ill  not  permit  one  legally  incapacitated  to  do  that  indirectly, 
which  he  or  she  cannot  do  directly.    Herm.  Estop.,  sec.  1105." 

Case:  Sherwin  v.  Sternberg,  74  Atl.  510  (Err.  and  App. 
1909). — "The  expression  in  the  opinion  of  the  Supreme  Court 
that  Rose  Sternberg  was  estopped  by  the  contents  of  the  con- 
tract from  denying  that  she  had  an  interest  in  the  business  was 
obviously  not  intended  to  mean  that  a  married  woman  could  estop 
herself  by  anything  contained  in  a  contract,  if  in  fact  she  was 
powerless  to  make  a  contract  because  of  her  position  as  surety. 
The  contrary  rule  was  announced  by  the  Court  of  Chancery  in 
Bishop  v.  Bourgeois,  58  N.  J.  Eq.  417,  43  Atl.  655,  and  by  the 
Supreme  Court  in  Cooley  v.  Bancroft,  43  N.  J.  Law,  363-366." 
[See  also  Vliet  v.  Eastburn,  64  N.  J.  L.  627,  Err.  and  App.  1900]. 
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He  cannot  dispose  of  it. 

As  she  is  the  sole  owner,  he  cannot  subject  it  to  a  lien  by  signing  a 
petition  for  its  improvement. 

He  should  not  be  named  in  an  assessment  of  damages  to  it,  as  she 
is  the  owner  of  the  land. 

He  has  lost  the  estate  of  tenancy  by  the  curtesy  initiate.  He  has 
lost  during  her  life  all  interest  and  estate  in  the  lands  of  his  wife. 
He  retains  his  right  to  curtesy  consummate. 

He  can  veto  the  conveyance  by  the  wife  of  her  own  lands,  subject 
to  several  exceptions. 

He  is,  as  yet,  entitled  to  live  in  her  house,  to  eat  at  her  table,  and 
to  sleep  in  her  bed.     (Obiter.) 
He  has  no  interest  in  his  wife's  life  estate. 

He  has  no  power,  as  husband,  to  bind  wife's  separate  estate;  but,  as 
her  agent,  he  may  bind  it. 

He  may  have  an  implied  authority  to  place  a  workman's  lien  on  it. 
A  husband's  contract  to  convey  his  wife's  property  will  not  be  en- 
forced. 


572.     He  cannot  dispose  of  it. 

Statute:  Com.  St.,  p.  3238,  sec.  15.  (See  sec.  212,  supra,  and 
sec.  380,  infra). 

J7J.     He  cannot  subject  it  to  a  lien  by  signing  a  petition  for  its 
improvement. 

Case:  State,  Kean,  pros.,  v.  City  of  Elizabeth,  35  N.  J.  L. 
357  (Sup.  Ct.  1872). — "Where  land  belongs  to  a  married  woman 
she  should  sign,  and  the  husband  cannot  sign  for  her.  She  is 
owner,  and  he  cannot  create  a  lien  on  her  estate  by  his  petition 
for  an  improvement  of  her  land,  which,  when  made,  becomes  a 
charge  against  it.  This  principle  was  decided  in  a  case  under  our 
mechanics'  lien  law.     Johnson  v.  Parker,  2  Dutcher,  239." 

^^4.     He  should  not  be  named  in  an  assessmetit  of  damages  to 
it. 
Case:  State,  Covert  and  wife,  Pros.,  v.  Hulick,  33  N.  J.  L.  309 
(Sup.    Ct.    1869). — "The   question   to   be   determined   is   simply 
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whether  tlie  hushaiid,  under  the  circumstances  stated,  was  in  the 
sense  of  the  act,  an  owner  of  the  land  in  question.  That  the  wife 
owned  it  at  the  time  of  her  marriage  with  Covert  is  admitted, 
and  that  she  was  then  the  sole  owner.  By  the  express  terms  of 
the  act  (section  i)  what  she  then  owned  was  to  'continue  her 
sole  and  separate  property,  as  if  she  were  single.'  This  is  equiva- 
lent to  saying  that  the  wife  should  continue  to  be  the  sole  owner 
after  the  marriage  in  the  same  sense,  and  as  fully  as  she  was  be- 
fore it.  The  language  of  the  act  seems  carefully  to  exclude  the 
possibility  of  any  change  in  the  ownership  of  such  property  by 
the  mere  force  of  the  marriage  contract,  and  during  the  continu- 
ance of  the  married  relation.  In  the  case  of  Porch  v.  Fries  re- 
cently decided  in  the  Court  of  Chancery  of  this  state,  it  was  held 
that  in  cases  coming  within  the  provisions  of  this  act,  the  hus- 
band has  no  estate  or  interest  in  his  wife's  land  during  her  life. 
.  .  .  The  surveyors  were  right,  therefore,  in  not  naming  the 
husband  as  owner,  and  in  not  assessing  damages  either  to  him 
separately,  or  to  him  and  his  wife  jointly." 

^/j.  He  lias  lost  the  estate  of  tenancy  by  the  curtesy  initiate.  He 
has  lost  during  her  life  all  interest  and  estate  in  the  lands 
of  his  zi'ife. 

Case:  Porch  v.  Fries,  18  N.  J.  Eq.  208  (Qian.  1867). — "By 
the  married  women's  act  of  March  25th,  1852  (Nix.  Dig.  503), 
in  cases  coming  within  the  provisions  of  that  act,  the  husband  has, 
during  her  life,  no  interest  or  estate  in  the  lands  of  his  wife.  She 
holds  them  to  her  separate  use  as  if  she  were  a  fenie  sole,  free 
from  his  control.  She  can  sell  them  with  his  assent,  and  if  she  so 
sells  and  conveys  them,  she  conveys  them  as  she  holds  them, 
free  from  any  interest  or  estate  of  her  husband.  At  common 
law  the  death  of  the  wife  was  necessary  to  the  estate  by  cur- 
tesy. It  is  one  of  the  four  requisites  laid  down  in  the  authorities 
on  the  subject.  But  upon  the  birth  of  a  child,  another  anomalous 
estate  was  created,  called  tenancy  by  the  curtesy  initiate.  It  was 
the  increasing  the  estate  for  their  joint  lives,  which  he  held  before 
in  his  wife's  lands,  into  an  estate  for  his  own  life.  The  married 
women's  act,  as  it  prevented  his  acquiring  any  interest  in  his 
wife's  estate  during  her  life,  destroyed  the  estate  of  tenancy  by 
the  curtesy  initiate.     Thurlier  v.  Townsend.  22  X.  Y.  Rep.  517: 
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Billings   V,   Baker,  28   Barb.   343;  Hurd  v.   Cass,  9   Barb.   366; 
Sleight  V.  Read,  18  Barb.  169;  Ross  v.  Adams,  4  Dutcher  160." 

j/d.     He  retains  his  right  to  curtesy  coiisiaiiDiate. 

Case:  Cushing  v.  Blake,  30  N.  J.  Eq.  697  (Err.  and  App. 
1879). — "The  married  woman's  act  most  effectually  makes  the 
estate  of  the  wife  her  separate  estate,  and  yet  it  has  not  abolished 
the  husband's  curtesy  after  her  death.  Johnson  v.  Cummings,  i 
C.  E.  Gr.  97;  Porch  v.  Fries,  3  Id.  204."  [See  collection  of  cases 
in  Follwell's  Case,  67  N.  J.  Eq.  574,  Prerog.  Ct.  1904.] 

577-     He  can  z'eto  the  conz'eyance  by  the  wife  of  her  oivii  lands, 
subject  to  several  exceptions. 

Case:  Decker  v.  Panz,  54  Atl.  138  (Chan.  1903). — "This  pow- 
er of  veto  over  the  wife's  conveyance  of  her  own  lands  survived 
the  married  women's  act  of  1852*,  and  all  its  subsequent  amend- 
ments, and  appears  to  be  all  that  is  left  of  the  estate  formerly 
known  as  'tenancy  by  the  curtesy  initiate.'  "  [For  exceptions  see 
sees.  58-72,  inclusive,  supra]. 

^/8.     He  is,  as  yet,  entitled  to  live  in  her  house,  to  eat  at  her  ta- 
ble, and  to  sleep  in  her  bed.     (Obiter.) 

Case:  Naylor  v.  Field,  29  N.  J.  L.  292  (Sup.  Ct.  1861). — "She 
still  is  wife,  and  he  husband.  He  is,  as  yet,  entitled  to  live  in  her 
house,  to  eat  at  her  table,  and  to  sleep  in  her  bed.  She  cannot, 
therefore,  hold  literally  as  a  feme  sole.  She  cannot  bring  an  ac- 
tion of  ejectment,  and  thus  pass  against  him  a  decree  of  divorce, 
a  mensa  et  thoro.  All  the  relations,  privileges  and  disabilities  of 
husband  and  wife  still  exist,  save  only  that  the  mere  fact  of  mar- 
riage does  not  vest  in  him  a  joint  estate." 

^yp.     He  has  no  interest  in  his  wife's  life  estate. 

Case:  Adams  v.  Ross.  30  N.  J.  L.  514  (Err.  and  App.,  i860). 
"Whereupon  the  following  order  or  judgment  was  entered: 
.  .  .  'And  the  Court  having  inspected  the  record  and  proceed- 
ings, and  duly  considered  the  same,  and  being  of  opinion  that  the 
deed  .  .  .  conveyed  to  the  said  Catherine  Ann  V.  B.  Adams 
an  estate  for  life  only,  and  that  her  husband,  Alonzo  W.  Adams, 
is  not  entitled  to  any  curtesy  or  any  other  estate  therein."  [Can 
convey  same  without  husband  joining;  see  sec.  59,  supra]. 
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jcVo.     He  has  no  power,  as  luisbatid,  to  bind  wife's  separate  es- 
tate; but,  as  her  agent,  he  may  bind  it. 

Case:  Atwater  v.  Underhill,  22  N.  J.  Eq.  604  (Err.  and  App. 
1872). — "The  case  must  stand  upon  the  naked  ground  of  the  au- 
thority of  Wilham  to  act  as  agent  for  his  wife  to  bind  her  by  the 
agreement  under  which  the  mortgage,  once  extinct,  was  given  a 
new  vitahty  in  the  hands  of  Lemercier.  The  power  of  the  hus- 
band to  bind  the  separate  estate  of  his  wife  will  not  result  from 
the  marital  relation.  The  disabihty  of  the  husband  to  bind  her 
property  is  not  left  to  inference  from  the  creation  of  a  separate 
estate.  The  statute  expressly  declares  that  it  shall  not  be  subject 
to  his  disposal.  He  may  become  the  agent  of  his  wife  in  the 
management  and  disposal  of  her  property,  (Knapp  v.  Smith,  27 
N.  Y.  2'/y.  Owen  v.  Cawdey,  36  Ibid.  600)  ;  but  when  he  does 
so,  the  validity  of  his  acts  will  be  determined,  and  the  extent  of 
his  powers  measured,  as  in  the  case  of  other  agents,  by  the  scope 
of  the  authority  which  his  principal  has  conferred.  Lawrence  v. 
Finch,  2  C.  E.  Green,  234.  .  .  .  The  agency  of  the  husband 
in  these  transactions  was  special,  and  did  not  include  the  power 
to  re-pledge  the  mortgage  for  a  purpose  foreign  to  that  for  which 
it  was  made.  When  he  had  delivered  it  to  Lemercier  for  the 
special  purpose  for  which  it  was  made,  his  authority  was  at  an 
end.  He  could  not,  after  the  object  of  its  execution  and  delivery 
was  fulfilled  by  the  satisfaction  of  the  debt  which  it  was  executed 
to  secure,  re-pledge  it  for  a  dififerent  purpose  without  new  au- 
thority from  his  wife.  His  subsequent  use  of  it  was  a  fraudulent 
misappropriation  of  the  security,  against  which  his  wife  is  en- 
titled to  relief.  /Andrews  v.  Torrey,  i  McCarter,  355.  .  .  . 
As  assignee  he  acquired  no  rights  superior  to  those  of  Lemercier, 
his  assignor,  and  holds  it  subject  to  the  same  equities  and  de- 
fences that  existed  against  it  in  the  hands  of  the  mortgagee." 
[Citing  five  N.  J.  cases.    See  sees.  14,  217  and  217a]. 

^81.     He  >iia\'  liaz-e  an  implied  authority  to  place  a  zvorknian's 
lien  on  it. 

Case:  White  v.  Smith,  44  X.  J.  L.  106  (Sup.  Ct.  1882).— 
"The  efifort  to  subject  common  law  liens  to  uniform  rules  must 
necessarily  be  unsuccessful.  ...  It  must  not,  however,  be  in- 
ferred that  the  consent  of  the  owner  to  such  a  bailment  must  in  all 
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cases  be  given  with  such  formaHties  or  in  such  a  manner  as  would 
create  a  personal  liability  on  his  part  to  pay  the  charges.  The 
property  being  improved  and  enhanced  in  value  by  the  workman's 
labor,  authority  to  have  it  done  on  the  footing  of  a  workman's  lien 
will  be  implied  from  circumstances  which  would  not  raise  an  im- 
plication of  a  contract  to  pay  the  charges  to  be  enforced  by  a 
suit.  ...  It  will  be  observed  that  in  each  of  these  cases  the 
right  of  the  workman  to  his  lien  was  placed  upon  the  ground  that 
the  value  of  the  chattel  was  enhanced  by  the  labor  of  the  work- 
man, and  that  it  was  presumably  the  intention  of  all  parties  that 
the  chattel  should  be  kept  in  a  proper  state  of  repair;  from 
which  facts  authority  was  inferred  that  the  person  in  possession 
and  entitled  to  use  it  might  have  the  repairs  made  upon  the  usual 
and  ordinary  terms,  i.  e.,  that  the  property  having  been  augmented 
in  value  by  the  repairs,  the  workman  should  have  a  lien  on  it 
for  the  work  and  labor  which  enhanced  its  value,  and  for  which, 
by  the  common  law,  he  would  be  entitled  to  his  lien  if  he  was 
lawfully  employed  to  render  the  services.  In  the  present  case  the 
wagon  was  owned  by  the  wife.  It  was  put  in  the  husband's 
charge  for  use  in  a  business  which  was  carried  on  for  the  sup- 
port of  the  family,  and  was  probably  owned  and  kept  for  that 
purpose.  It  was  in  the  contemplation  of  all  parties  that  the  wagon 
should  be  made  useful  for  the  purpose  for  which  it  was  designed 
to  be  used  only  by  being  kept  in  repair.  The  repairs  were  bene- 
ficial to  the  interests  of  both  parties — to  the  husband  in  fitting 
the  wagon  for  use;  to  the  wife  in  enhancing  the  value  of  the 
property  by  the  repairs  put  upon  it.  I  think  it  clear,  on  the  facts 
certified  by  the  court  below,  that  the  husband  had  authority  from 
the  wife — implied  from  the  manner  in  which  she  permitted  the 
wagon  to  be  used — to  have  the  repairs  done;  and  if  so,  the  prop- 
erty became  by  law  subject  to  a  lien  for  the  workman's  charges." 
[A  leading  case  on  liens.] 

^82.     A  husband's  contract  to  convey  his  linfe's  property  zvill  not 
be  enforced. 

Case:  Peeler  v.  Levy.  26  N.  J.  Eq.  331  (Chan.  1875).— "This 
is  an  action  for  specific  performance,  founded  on  a  contract  un- 
der seal  bearing  date  June  i8th,  1874.  .  .  .  The  title  to  two 
of  the  four  tracts  was  in  the  defendant's  wife  at  the  date  of  the 
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contract,  and  had  been  since  September  8th,  1871.  .  .  .  The 
wife  did  not  sign  the  contract.  .  .  .  There  is  no  evidence  of 
ratification  or  approval  of  the  contract  by  her.  .  .  ,  Under 
this  state  of  facts  it  must  be  conceded  it  is  not  within  the  power 
of  this  court  to  compel  a  conveyance  by  the  wife,  nor  to  decree 
a  conveyance  by  the  husband  of  the  lands  of  the  wife."  [Citing 
Welsh  V.  Bayand,  6  C.  E.  Green  187,  and  other  (not  N.  J.) 
cases]. 


CHAPTER  LIV 

Lease 

5^j.     A   married  zvoman  can,  without  the  co-operation  of  her 

husband,  create  a  term  of  more  than  three  years  in  her 

lands.      Construing    the    zvords,  "conveyance"    and    "en- 
cumber." 

Case:  Sullivan  v.  Barry,  47  N.  J.  L.  339  (Err.  and  App.  1885). 
— "The  only  question  presented  is  whether  a  married  woman  can, 
without  the  co-operation  of  her  husband,  create  a  term  of  more 
than  three  years  in  her  lands.     This  question  was  considered  by 
the  Supreme  Court  in  its  advisory  opinion  in  a  suit  between  the 
same  parties  under  the  act  concerning  landlords  and  tenants,  and 
it  was  there  held  that  such  power  exists.     Sullivan  v.  Barry,  17 
Vroom  I.     I  concur  in  the  views  there  expressed  upon  the  sub- 
ject, and  therefore  am  of  opinion  that  the  judgment  in  this  case 
should  be  affirmed.    [17  Vr.  5:4.     But  neither  the  word  'convey' 
nor  'encumber'  according  to  its  ordinary  signification,  is  expressive 
of  the  act  of  creating  a  tenancy  for  years  in  lands.   The  former  of 
the  terms  is  appropriate  to  the  transfer  of  a  title  to  a  freehold,  the 
latter  to  putting  the  property  in  pledge  for  the  payment  of  money. 
That  the  word  'conveyance'  does  not,  when  standing  without  as- 
sistance in  statute,  signify  its  applicability  to  the  passing  of  a 
chattel  interest  in  realty  is  clearly  indicated  in  the  cases  of  Kin- 
ney V.  Watts,  14  Wend.  38;  and  Tone  v.  Brace,  8  Paige  598. 
.     .     .     The  leading  object  of  the  statute  is  to  give  the  married 
woman  her  property,  both  real  and  personal,  as  though  she  were 
a  feme  sole,  and  to  clothe  her  with  all  the  rights  and  authorities 
requisite  for  its  possession,  enjoyment  and  disposition,  and  it  is 
indisputable  that  she  is  to  have  the  exclusive  use  and  benefit  of 
her  realty  as  though  she  had  no  husband.     The  limitation  upon 
this  right  is  that  she  cannot  convey  it,  nor  can  she  put  a  mortgage 
or  a  similar  burthen  upon  it  without  the  co-operation  of  her  hus- 
band.    But  the  right  to  the  use  of  it  is  unfettered,  and  it  is  not 
possible  for  her  to  exercise  such  right,  in  many  instances,  in  any 
beneficial  manner,  unless  she  has  the  capacity  to  put  it  to  rent.    It 
would  be  a  most  violent  presumption  that  the  Legislature  meant  to 
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say  that  she  should  be  permitted  to  occupy  and  cultivate  her  lands 
in  person,  independently  of  the  consent  of  her  husband,  but  that 
she  should  not,  in  the  absence  of  such  concurrence,  turn  them  to 
profit  through  a  renting  in  the  ordinary  mode."] 


CHAPTER  LV 

Liability 

384.  A  married  woman's  property  shall  satisfy  her  debts. 

385.  All  her  property,  real  and  personal,  is  subject  to  judgment,  execution 
and  sale,  as  if  she  were  sole. 

386.  No  judgment  or  decree  against  her  can  affect  her  husband's  rights- 
as  tenant  by  the  curtesy,  after  her  death. 

584.  A  married  woman's  property  shall  satisfy  her  debts. 

Statute:  Com.  St.,  p.  3235,  sec.  10.  .  .  .  "But  the  wife 
shall  be  liable  to  be  sued  in  her  own  name,  separately  therefor 
[debts  contracted  by  her  before  or  after  marriage],  and  any  prop- 
erty belonging  to  her  shall  be  liable  to  satisfy  such  debt,  in  the 
same  manner  as  if  she  were  unmarried." 

585.  All  her  property,  real  and  personal,  is  subject  .to  judgment,. 

execution  and  sale,  as  if  she  were  sole. 

Statute:  Com.  St.,  p.  3236,  sec.  12. — "Any  judgment  obtained 
against  any  married  woman  by  virtue  of  this  act  shall  be  valid  and 
effectual,  and  all  property,  real  or  personal,  sold  under  an  execu- 
tion issued  thereon,  executed  according  to  law,  shall  become  vested 
in  the  purchaser  as  fully  and  effectually  as  if  such  judgment  and 
execution  were  against  an  unmarried  person." 

386.     No  judgment  or  decree  against  her  can  affect  her  husband'. <! 
rights  as  tenant  by  the  curtesy,  after  her  death. 

Statute:  Com.  St.,  p.  3237,  sec.  14. — "Nor  shall  any  convey- 
ance, deed,  contract  or  act  of  such  married  woman,  nor  shall  any 
judgment  or  decree  against  her,  in  any  respect  impair  or  affect 
the  right  of  the  husband  in  her  lands  as  tenant  by  the  curtesy, 
after  her  death." 


CHAPTER  LVI 

Master  in  Chancery 

^87.     Appointment  as  Master  in  Chancery  becomes  void  on  mar- 
riage but  she  may  be  re-appointed  and  act  as  such. 

Statute:  Com.  St.,  p.  3785,  sees.  13  and  14. — "13.  The  Chan- 
cellor of  the  State  of  New  Jersey  shall  have  the  power  and  au- 
thority in  his  discretion  to  appoint  any  woman  who  has  been  or 
who  shall  hereafter  be  admitted  to  practice  law  in  the  courts  of 
this  State,  whether  she  be  married  or  mimarried,  a  Master  in 
Chancery  of  the  State  of  New  Jersey,  and  such  appointment  shall 
confer  upon  the  appointee  all  the  privileges,  duties  and  powers 
which  a  similar  appointment  of  a  man  can  confer  upon  him. 

"14.  Upon  the  marriage  or  re-marriage  of  any  woman  here- 
after appointed  as  Alaster  in  Chancery  by  the  Chancellor  as  above 
provided,  such  appointment  shall  immediately  terminate  and  be- 
come void  and  of  no  effect,  but  nothing  herein  contained  shall 
prevent  the  Chancellor  from  re-appointing  such  woman  by  the 
name  under  which  she  shall  thereafter  be  known,  or  shall  prevent 
her,  though  a  married  woman,  from  fully  exercising  the  powers 
and  duties  of  the  office  as  she  might  do  if  unmarried." 


CHAPTER  LVII 

Medical  Services 

^88.  A  married  woman  may  lawfully  contract  for  the  services 
of  a  physician,  and  render  herself  personally  liable  there^ 
for. 

Case:  In  re  Eleanor  Green,  6  N.  J.  L.  J.  91  (Mercer  Orphans' 
Ct.  1883). — "The  husband  is  ordinarily  liable  for  his  wife's  fun- 
eral expenses.  Young  v.  Shough,  3  Gr.  27 ;  .  .  .  unless  the 
wife,  as  Mrs.  Green,  the  testatrix,  did,  expressly  provides  by  her 
will  for  their  payment  out  of  her  own  estate.  ...  At  com- 
mon law  the  husband  was  liable  for  medical  attendance  upon  his 
wife,  as  a  necessary;  Harris  v.  Lee,  i  P.  Wms.  482  (approved  in 
Kenyon  v.  Farris,  47  Conn.  516)  ;  Darling  v.  Andrews,  9  Allen 
106,  even  where  the  wife  had,  on  just  grounds,  left  her  husband's 
house ;  Manhew  v.  Thayer,  8  Gray  172 ;  Bradshaw  v.  Beard,  12 
C.  B.  (N.  S.)  344;  see  Williams  v.  Prince,  3  Strobh.  490,  but  not 
where  the  physician  was  a  quack ;  Wood  v.  O'Kelley,  8  Cush.  406. 
H  the  husband  and  wife  are  living  together,  the  services  of  the 
physician  must  have  been  rendered  at  the  husband's  request,  ex- 
press or  implied,  in  order  to  render  him  liable ;  Cothran  v.  Lee, 
24  Ala.  380 ;  McClallen  v.  Adams,  19  Pick.  333 ;  Webber  v. 
Spaunhake,  2  Redf.  258;  Gilman  v.  Andrus,  28  Vt.  241,  .  .  . 
while  the  husband  alone  is  undoubtedly  liable,  at  common  law, 
for  medical  services  rendered  to  the  wife,  and  she  cannot  be  held, 
even  on  her  express  promise ;  Thomas  v.  Passage,  54  Ind.  106 ; 
Choppin  V.  Harmon,  24  La.  An.  327 ;  yet  where  her  status  has 
been  changed  by  law,  and  she  may  'bind  herself  by  contract  in 
the  same  manner  and  to  the  same  extent  as  though  she  were 
unmarried,'  as  provided  in  the  New  Jersey  Statute  (Rev.  p.  637, 
sec.  5),  she  may  render  herself  personally  responsible  for  such 
services ;  May  v.  Smith,  48  Ala.  483  ;  Yates  v.  Lurvey,  65  Me. 
221 ;  see  Freeman  v.  Coit,  27  Hun.  447;  as  she  may  for  any  arti- 
cles for  domestic  use;  Wilson  v.  Herbert,  12  Vr.  454;  Crisfield 
V.  Banks,  24  Hun.  159.  If  there  is  evidence  of  a  promise  on  the 
part  of  the  wife  to  pay  for  medical  services  rendered  to  herself, 
her  estate  is  liable,  and  not  her  surviving  husband ;  Webber  v. 
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Spaunhake,  2  Rcdf.  260;  Spaun  v.  Mercer,  8  Neb.  357;  Free- 
man V.  Holmes,  62  Ga.  556;  and  if  tlie  husband  has  paid  for  such 
services,  he  may  be  allowed  for  them  in  his  account  as  his  wife's 
administrator;  McCue  v.  Garvey,  14  Hun.  562,  reversing  3  Redf. 
313.  .  .  .  This  physician's  bill  being  a  debt  which  testatrix 
could  and  did  lawfully  contract,  it  is  included  in  the  testamentary 
provision  for  the  payment  of  her  just  debts,  and  the  exception 
should  therefore  not  be  allowed." 


CHAPTER  LVIII 
Mortgage 

389.  A  mortgage  .assumed  by  a  married  woman,  on  taking  a  conveyance 
of  land,  can  be  foreclosed  against  it. 

390.  An  assumption  of  a  mortgage  debt  by  grantee,  a  married  woman,  is 
not  a  contract  of  suretyship  and  may  be  enforced. 

391.  A    feme    covert    cannot    execute    a    mortgage    without    her    husband, 

although    a    marriage    agreement    provides    that    her    property    shall 
remain  at  her  own  disposal. 

392.  An    assignment   of   a   mortgage   by   a   married   woman,   in   her   own 

right  and  without  her  husband,  is  valid. 

j8p.  A  mortgage  assumed  by  a  married  zcojiiaii,  on  taking  a  con- 
veyance of  land,  can  be  foreclosed  against  her. 

Case:  Smallwood  v.  Lewin,  15  N.  J.  Eq.  61  (Chan.  1862). — 
"Subsequent  to  this  registry  [of  a  mortgage],  on  the  first  of  Au- 
gust, 1857,  the  premises  were  conveyed  by  the  mortgagor  to  Sarah 
F.  Johnson,  subject  to  the  complainant's  mortgage,  which  mort- 
gage, with  interest,  the  grantee  assumed  to  pay  and  discharge  as 
part  of  the  consideration  of  the  conveyance.  Johnson  and  his 
wife  .  .  .  deny  that  the  covenant  imposed  any  obHgation 
upon  the  grantee,  she  being  a  feme  covert.  .  .  .  That  her  covenant 
to  p^y  the  debt  imposes  no  obhgation  upon  her  personally  is  im- 
material. The  complainants  are  not  seeking  to  enforce  the  obli- 
gation as  against  her  personally,  but  to  have  the  land  applied  to 
the  satisfaction  of  the  debt  for  which  it  was  mortgaged.  The  only 
question  is,  had  the  guarantee  [grantee]  actual  notice  of  the  mort- 
gage.    .     .     .     The  complainants  are  entitled  to  a  decree." 

^go.  An  assumption  of  a  mortgage  debt  by  grantee,  a  married 
zvoman,  is  not  a  contract  of  suretyship  and  may  be  en- 
forced. 

Case:  Huyler's  Executors  v.  Atwood,  26  N.  J.  Eq.  505  (Chan. 
1875;  affirmed  28  N.  J.  Eq,  275,  Err.  and  App.  1877). — "By  the 
third  section  of  the  act  of  March  25th,  1852,  it  is  made  lawful  for 
a  feme  covert  to  acquire  title  to  real  estate  by  gift  or  grant,  and 
to  hold  it  as  her  separate  estate.  Nix.  Dig.  547.  .  .  .  This 
act  unquestionably  gives  her  capacity  to  purchase  land,  to  take 
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title  in  her  own  name,  and  to  hold  it  as  her  separate  property.  All 
property  acquired  by  her  in  the  several  modes  designated  in  the 
act,  is  made  her  separate  estate.  The  power  to  acquire  and  hold, 
necessarily  includes  the  right  to  enjoy,  and  to  do  all  acts 
reasonably  necessary  in  acquiring  and  enjoying. 
It  is  insisted  that  a  promise  by  the  grantee  to  the  grantor,  to 
pay  a  mortgage  debt  as  part  of  the  purchase  money  of  the  land 
conveyed,  is  a  contract  of  suretyship,  and  cannot,  therefore,  be 
made  by  a  feme  covert.  As  between  the  original  parties,  this  is  not 
true;  the  promise  is  not  collateral,  but  primary,  and,  in  equity, 
the  grantee  is  held  to  be  the  principal  debtor,  and  the  grantor  the 
surety.  Klapworth  v.  Dressier,  2  Beas.  63 ;  Jarman  v.  Wisswall, 
9  C.  E.  Green,  269;  King  v.  Whitely,  10  Paige  467;  Curtis  v. 
Tyler,  9  Paige  432 ;  Halsey  v.  Reed,  lb.  446.  The  law,  in  giving 
women  the  right  to  acquire  and  hold  land,  did  not  intend  that 
their  capacity  to  make  contracts  to  secure  the  purchase  money 
should  be  limited  and  restricted  that  they  could  get  the  land  with- 
out paying  for  it.  Whether  they  secure  the  payment  of  the  pur- 
chase money  by  bond  and  mortgage,  note,  or  contract  to  assume 
the  payment  of  a  mortgage,  it  is  a  contract  they  have  a  capacity 
to  make,  and  must  be  enforced." 

291.  A  feme  covert  cannot  execute  a  mortgage  without  her  hus- 
band, although  a  marriage  agreement  provides  that  her 
property  shall  remain  at  her  own  disposal. 

Case  :  Den.  ex  dem.  Camp  v.  Quimby,  3  N.  J.  L.  986  ( Sup. 
Ct.  1812). — ^^[Syllabus]  :  "Mortgage  by  feme  covert,  without  her 
husband,  does  not  affect  his  right,  notwithstanding  a  marriage 
agreement  states  that  her  property  shall  remain  at  her  disposal." 

5P<?.  An  assignment  of  a  mortgage  by  a  married  zvoman,  in  her 
own  right  and  zcithoiit  her  husband,  is  valid. 

Statute:  Com.  St.,  p.  3418,  sec.  31. — "All  mortgages  on  land 
in  this  State,  and  all  covenants  and  stipulations  therein  contained, 
shall  be  assignable  at  law  by  writing,  whether  sealed  or  not  sealed 
and  such  assignments  shall  pass  and  convey  the  estate  of  such 
assignor  in  the  mortgaged  premises,  and  the  assignee  may  sue 
thereon  in  his  own  name ;  but  in  such  suit  there  shall  be  allowed 
just  set-offs  and  other  defenses  against  the  assignor  that  would 
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have  been  allowed  in  any  action  brought  by  him  and  existing  be- 
fore notice  of  such  assignment ;  all  assignments  made  under  this 
section  by  a  married  woman  in  her  own  right  and  without  her 
husband  shall  be  valid."  [P.  L.  1912,  p.  158,  Ch.  no]. 


CHAPTER  LIX 

One  Person 

5PJ.     Husband  and  "wife  arc  still  regarded  as  one  person  in  New 
Jersey. 

Case:  Sims  v.  Sims,  79  N.  J.  L.  579  (Err.  and  App.  19 10). — 
"In  its  early  stages  the  common  law  notoriously  enveloped  the 
identity  of  the  wife  and  all  her  possessions  in  the  personalty  of 
her  husband ;  and  as  late  as  Alpaugh  v.  Wilson,  7  Dick.  Ch.  Rep. 
589,  the  doctrine,  'that  the  rule  of  the  common  law  that  the  hus- 
band and  wife  are  to  be  regarded  as  one  person'  was  held  not  to 
have  been  abrogated  by  legislation  up  to  that  period  in  this  State." 
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CHAPTER  LX 

Pleading 

394.  In  any  proceeding  it  is  sufficient  for  a  married  woman  to  allege  such 
property  is  her  property. 

395.  Contract  against  a  married  woman. 

396.  Proviso  and  common  counts. 

397.  A  married  woman,  as  party  defendant,  may,  without  any  special 
order  giving  her  leave,  appear  by  solicitor,  and  plead  in  her  own 
name,  and  separately  from  her  husband. 

398.  Sufficient  designation  of  her  name  in  Chancery. 

^94.  In  any  proceeding  it  is  sufficient  for  her  to  allege  such  prop- 
erty is  her  property. 

Statute:  Com.  St.,  p.  3235,  sec.  11. — .  .  .  "And  in  any 
civil  or  criminal  proceedings  it  shall  be  sufficient  to  allege  such 
property  to  be  her  property." 

^pj.     Contract  against  a  married  zvoman. 

Case:  Wilson  v.  Herbert,  41  N.  J.  L.  457  (Sup.  Ct.  1879). — 
"This  legislation  effected  a  radical  change  in  the  law.  It  enlarged 
the  powers  of  married  women,  and  gave  a  married  woman  the 
capacity  to  enter  into  any  contract  which  would  have  been  legal 
if  she  were  unmarried,  with  the  exception  of  those  enumerated 
in  the  proviso,  and  changed  entirely  the  procedure  by  which  such 
contracts  should  be  enforced  by  action,  viz.,  by  a  suit  against  her 
in  her  own  name,  in  which  the  common  forms  of  pleading  would 
be  sufficient." 

Statute:  Com.  St.,  p.  3226,  sec.  5. — .  .  .  Which  contracts 
shall  be  legal  and  obligatory,  and  m^y  be  enforced  at  law  or  in- 
equity, by  or  against  such  married  woman,  in  her  own  name, 
apart  from  her  husband." 

5P(5.  A  married  zvoman  must  set  out  and  prove  that  she  is  with- 
in the  exception  of  the  statute  proviso.  A  suit  can  be 
maintained  against  her  on  the  common  counts  alone. 

Case:  Reeves  v.  Morgan,  48  N.  J.  Eq.  432  (Chan.  1891). — 
"But  in  Hinkson  v.  Williams,   12  Vr.  35,  the  same  court   [Sup. 
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Ct.,  1879]  held  that  a  suit  could  be  maintained  and  a  recovery  had 
against  the  married  [  ?]  under  the  later  act — 1873 — upon  the 
common  counts  alone.  The  court  said  that  under  the  earlier  act 
of  1862  and  prior  to  the  act  of  1874  (above  cited)  the  general 
condition  of  the  wife  w^as  one  of  incapacity  to  contract,  and  her 
liability  was  exceptional,  and  that  the  effect  of  the  act  of  1874 
was  to  reverse  the  condition  and  to  render  her  capacity  to  con- 
tract general  and  the  incapacity  exceptional.  .  .  .  These 
cases  [Wilson  v.  Herbert,  12  Vr.  454;  Cooley  v.  Barcroft,  14  Vr. 
363;  Van  Deventer  v.  Van  Deventer,  17  Vr,  461 ;  Bank  v.  Dohm, 
23  Vr.  363,  and  Staats  v.  Van  Sickel,  23  Vr.  370]  all  seem  to  go 
on  the  ground  that  the  burden  is  on  the  married  woman  who  is 
sued  on  her  contract  to  set  out  and  prove  that  she  is  within  the 
exception  of  the  proviso.  This  is,  I  think,  in  accordance  with 
the  well-settled  rule  of  construction  that  where  an  enacting  clause 
is  general,  with  a  proviso  containing  exceptions,  the  burden  is  on 
the  party  claiming  the  benefit  of  the  exceptions  to  set  it  out  and 
prove  that  he  is  within  it.  Pott.  Dwar.  Stat.  119;  i  Chit.  PL  223; 
Bennett  v.  Hurd,  3  Johns.  438 ;  Teel  v.  Fonda,  4  Johns.  304 ;  and 
Simpson  v.  Ready,  12  Mees.  &  W.  736.  Of  course,  if  the  con- 
tract sued  upon  shows  upon  its  face  that  it  is  of  the  character 
mentioned  in  the  proviso,  the  plaintiff  in  setting  it  forth  states 
himself  out  of  court."  [Cited  as  authority  in  Thomas  v.  Weaver, 
52  N.  J.  Eq.  584  (Err.  and  App.  1894),  which  case  see  for  a  prop- 
er plea]. 

59/.  A  married  woman,  as  party  defendant,  may,  zvithout  any 
special  order  giving  her  leave,  appear  by  solicitor,  and  plead 
in  her  ozvn  name,  and  separately  from  her  husband. 

Rule  :  Rules  of  the  Court  of  Chancery  of  New  Jersey ;  No. 
219  (1910). — "When  a  married  woman  is  a  party  defendant  in 
any  cause  or  proceeding  she  may  appear  by  solicitor,  and  may, 
without  any  special  order  giving  leave  for  that  purpose,  file  any 
answer,  plea,  demurrer  or  other  pleading,  in  her  own  name,  and 
separately  from  her  husband. 

[Former  practice  as  to  parties  will  be  found,  stated  at  length, 
in  Collard  v.  Smith,  13  N.  J.  Eq.  44,  Chan.  i860.  Note  P.  L. 
1912,  p.  416,  Ch.  232]. 
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^p8.     Sufficient  designation  of  her  name  in  Chancery. 

Statute:  Com.  St.,  p.  413,  sec.  9. —  [When]  "the  Christian 
name  of  such  married  woman  cannot  be  ascertained,  it  shall  be 
lawful  and  sufficient  to  designate  any  such  married  woman  by 
the  name  of  her  husband,  with  'Mrs.'  prefixed  thereto;  it  shall 
be  lawful  for  any  married  woman  so  designated  in  any  suit,  to 
appear  and  plead,  answer  or  demur,  either  by  the  name  by  which 
she  shall  have  been  made  a  party,  or  by  her  own  Christian  name, 
but  if  by  the  latter,  she  shall  also  state  the  name  by  which  she 
was  made  a  party." 


CHAPTER  LXI 

Promise 

jpp.     The  laiu,  under  proper  circumstances,  ivill  raise  a  promise 
against  a  feme  covert,  as  readily  as  if  she  were  discovert. 

Case:  Merritt  ads.  Day,  38  N.  J.  L.  32,  38  (Sup.  Ct.  1875).— 
"The  note  in  suit  was  drawn  by  a  firm,  one  of  the  members  of 
which  was  a  married  woman.  .  .  .  The  fact  that  one  of  the 
defendants  is  a  married  woman  cannot  affect  the  result.  She  was 
competent  to  make  the  original  contract,  and  was  equally 
competent  to  renew  it.  The  law,  under  proper  circumstances, 
will  as  readily  raise  a  promise  against  her  as  it  would  if  she 
were  discovert.  So  she  can  act  through  the  medium  of  an  agency. 
If  the  previous  reasoning  is  correct,  and  a  renewal  of  the  orig- 
inal assumption  was  properly  implied  from  the  facts  in  proof 
against  the  rest  of  the  defendants,  it  must,  on  the  same  grounds, 
be  implied  against  this  married  defendant." 


CHAPTER  LXII 

Relief  in  Equity 

400.  A  married  woman  is  not  always  entitled  to  the  aid  of  a  court  of 
equity  to  obtain  possession  of  her  property  withheld  by  her  husband. 

401.  Whether  equity  will  give  any  relief  to  a  wife,  whose  husband,  by 
putting  improvements  upon  her  property,  has  tried  to  protect  it  from 
his  creditors,  depends  somewhat  upon  what  participation  the  wife 
had  in  the   fraud. 

400.  A   inarricd  woiiian  is  not  ahvays  entitled  to  the  aid  of  a 

court  of  equity  to  obtain  possession  of  her  property  ivith- 
Jield  by  her  husband. 

Case:  Black  v.  Black,  26  N.  J.  Eq.  297  (Chan.  1875). — "This 
motion  must  necessarily  be  based  on  the  broad  ground,  that  a 
married  woman  is,  without  regard  to  circumstances,  entitled  to 
the  aid  of  equity  to  obtain  possession  of  her  property  when  it  is 
withheld  from  her  by  her  husband ;  and,  further,  that  if  she 
chooses  to  abandon  her  husband's  house,  though  she  may  be 
actuated  by  caprice  merely,  or  even  by  a  worse  motive,  she  has, 
by  virtue  of  her  legal  right  alone,  a  claim  upon  a  court  of  equity 
to  its  aid  in  obtaining  possession  of  that  property,  even  though 
it  be  household 'furniture  which,  up  to  the  time  of  her  departure, 
was  in  the  joint  use  of  her  husband  and  herself  in  their  house- 
hold, and  still  in  his  possession,  in  the  use  of  the  family.  A  de- 
cent regard  for  the  interests  of  society  would  forbid  the  court 
from  entertaining  such  a  proposition.  Equity  will  not  lend  its  aid 
to  the  causeless  disruption  of  family  relations,  or  countenance 
the  unjustifiable  disregard  of  the  obligations  of  the  married  con- 
tract. They,  therefore,  who  come  into  this  court  for  relief  in 
such  cases,  must  not  only  come  with  clean  hands,  but  must  show  a 
reason  valid  in  conscience,  as  well  as  a  legal  right,  for  the  assist- 
ance which  they  seek." 

401.  Whether  equity  zvill  gii'e  any  relief  to  a  wife,  whose  hus- 
band, by  putting  improvements  upon  her  property,  has 
tried  to  protect  it  from  his  creditors,  depends  somewhat 
upon  zvhat  participation  the  zvife  had  in  the  fraud. 

Case:  Lathrop  v.  Gilbert,  10  N.  J-  Eq.  345  (Chan.  1855). — "I 
think  it  is  proved  with  sufificient  certainty  that  the  property  was 
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jjurcliascd  vvitli  trust  funds  belonging  to  the  wife,  which  were  in 
the  hands  of  her  husband,  as  her  trustee.  The  trust  money  was 
the  proceeds  of  trust  property,  which  had  been  secured  for  the 
sole  benefit  of  the  wife  by  her  father.  The  original  transaction 
by  which  the  trust  fund  was  created  is  not  impeached.  The 
fund  is  traced  into  this  property,  and  it  is  equitable  and  right 
that  this  court  should  protect  the  trust.  The  scrivener,  it  is 
proved,  was  instructed  to  draw  the  deed  expressing  the  character 
of  the  trust,  and  if  through  any  mistake  or  want  of  skill  the  deed 
is  not  sufficient  to  effect  the  purpose  for  which  it  was  intended, 
this  court  ought  to  interfere  to  protect  the  rights  of  the  wife  and 
establish  the  trust.  It  is  no  objection  that,  by  the  original  terms 
of  the  trust,  the  husband  was  created  the  trustee.  A  court  of 
equity  will  protect  the  trust  property  for  the  benefit  of  the  wife. 
But  the  judgment  creditor  insists  that  the  trust  property  has  been 
managed  and  used  by  the  husband  and  wife  for  the  fraudulent 
purpose  of  covering  up  the  husband's  property,  and  protecting 
it  from  his  creditors ;  that  the  husband's  money,  to  a  large 
amount,  has  been  expended  in  improvements  upon  the  property, 
and  that  the  husband  is  enjoying  the  benefit  of  these  improve- 
ments, and  that  he  is  thus  using  the  trust  property  to  cover  up  and 
protect  his  own  property  from  his  creditors.  If  such  a  case  were 
clearly  proved,  this  court  might  properly  refuse  its  aid  to  the  wife 
altogether,  and  leave  the  parties  to  protect  themselves,  at  law,  in 
the  best  way  they  could.  Certainly  this  court  would  not  interfere 
in  such  a  case,  except  so  far  as  might  be  necessary  to  protect  the 
actual  fund  in  the  property  which  bona  iidc  belonged  to  the  w^ife. 
Whether  it  would  protect  the  trust  fund  at  all.  would  depend,  in 
a  measure,  upon  what  participation  the  wife  had  in  the  fraud. 
The  principle  never  would  be  tolerated  which  should  establish, 
that  an  insolvent  husband  might  purchase,  as  trustee  for  his  wife 
and  with  his  wife's  money,  a  lot  of  land  for  five  hundred  dollars, 
then  put  improvements  on  it  with  his  own  money  to  the  amount 
of  three  or  four  thousand  dollars,  and  in  this  way  protect  his 
own  property  from  his  creditors  under  cover  of  the  trust.  A 
court  of  equity  will  not  countenance  fraud  in  any  shape.  The 
more  artful  its  effort  at  concealment,  the  more  searching  and  zeal- 
ous will  the  court  be  to  detect  and  defeat  its  design.  But  I  do 
not  think  the  evidence  in  this  case  sufficient"  to  establish  such 
fraud.'' 


CHAPTER  LXIII 

Remedies 

402.     Feme  covert  has  same  remedies  as  if  discovert. 

402a.  Feme  covert  can  recover  damages  for  personal  injuries  disqualifying 
her  from  carrying  on  her  separate  business. 

402.     Feme  covert  has  same  remedies  as  if  discovert. 

Case:  Castree  v.  Shotwell,  73  N.  J.  Eq.  596  (Chan.  1907). — 
"The  same  remedies  apply  to  the  statutory  estate  as  formerly  ap- 
plied to  the  equitable  estate.  Armstrong  v.  Ross,  20  N.  J.  Eq. 
(5  C.  E.  Gr.)   109." 

Statute:  Com.  St.,  p.  3235,  sec.  11. — "She  shall  have,  in  her 
own  name,  the  same  remedies  for  the  recovery  and  protection  of 
5uch  property  [her  separate  property]  as  if  she  were  an  unmar- 
ried woman." 

402a.  A  married  woman  can  recover  damages  for  personal  in- 
juries disqualifying  her  from  carrying  on  her  separate  bus- 
iness. 

Case:  Healey  v.  Ballantine  &  Sons,  66  N.  J.  L.  350  (Sup.  Ct. 
1901). — "By  the  settled  law  of  this  state  a  married  woman  carry- 
ing on  separate  business  is  entitled  to  have  her  own  earnings. 
Section  4  of  the  ]\Iarried's  Women's  act  is  explicit  on  this  subject. 
It  enacts  'that  the  wages  and  earnings  of  any  married  woman,' 
etc.,  [see  sec.  212,  supra].  ...  A  personal  injury  which  dis- 
qualifies a  married  woman  from  carrying  on  the  business  in 
which  she  is  engaged,  manifestly  vests  in  her  the  right  to  recover 
damages  sustained  by  her  in  respect  to  her  separate  business.  The 
impairment  of  her  capacity  to  perform  labor  may  be  considered 
as  an  element  of  the  damages,  since  the  husband's  right  to  recov- 
er for  loss  of  services  does  not  preclude  her  right  to  recover  for 
the  loss  of  her  capacity  to  earn  for  herself.  The  distinction  is  be- 
tween the  effort  to  award  the  wife  damages  for  the  loss  of  ser- 
vice to  her  husband  in  his  household  in  the  discharge  of  her  do- 
mestic duties,  and  the  loss  of  ability  to  make  earnings  outside  of 
the  household  duties  and  irrespective  of  the  husband,  especially 
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where  the  married  woman  is  engaged  in  transacting  business  on 
her  own  account.  Texas  and  Pacific  Railroad  Co.  v.  Humble, 
181  U.  S.  57,  526;  Filer  v.  New  York  Central  Railroad  Co.,  49 
N.  Y.  47 ;  Brooks  v.  Schwerin,  54  Id.  343 ;  Blaechinska  v.  How- 
ard Mission,  130  Id.  497.  The  testimony  on  the  part  of  the  wife, 
with  respect  to  the  loss  of  her  business,  and  the  fact  that  she  was 
•compelled  to  give  it  up,  was  competent." 


CHAPTER  LXIV 
Savings  Bank  Deposit 

40J.     Married  women  may  make  deposits  free  from  the  control' 
of  any  one  but  the  lien  of  creditors. 

Statute:  Com.  St.,  p.  4702,  sec.  26. — "When  a  deposit  shall 
be  made  by  or  in  the  name  of  any  person  being  a  minor,  or  a 
female  being  or  thereafter  becoming  a  married  woman,  the  same 
shall  be  held  for  the  exclusive  right  and  benefit  of  such  depositor^ 
and  free  from  the  control  or  lien  of  all  persons  whatsoever,  except 
creditors,  and  shall  be  paid,  together  with  the  dividends  or  inter- 
est thereon,  to  the  person  in  whose  name  the  deposit  shall  have 
been  made,  and  the  receipt  or  acquittance  of  such  minor  or 
female  shall  be  a  valid  and  sufficient  release  and  discharge  for 
such  deposit,  or  any  part  thereof,  to  the  bank."  [Same  where  de- 
posit is  made  in  trust  for  her]. 

Statute:  Com.  St.,  p.  4718,  sec.  91. — "In  case  any  savings- 
bank  within  this  state,  existing  under  special  statute,  or  by  vir- 
ture  of  an  incorporation  under  the  general  statute  to  which  this 
is  a  supplement,  shall  hereafter  receive  any  deposit  or  deposits 
from  any  married  woman  or  from  any  single  woman  who  may^ 
afterward  marry,  it  shall  be  lawful  for  the  said  corporation  to- 
hold  the  same,  together  with  the  interest  or  dividends  which  may 
accrue  thereon,  as  the  sole  and  separate  property  of  such 
woman,  as  though  she  were  single,  not  subject  to  the  control,  nor 
liable  for  the  debts  of  her  husband ;  and  to  repay  the  same,  and 
the  interest  and  dividends,  or  any  part  thereof  upon  her  check, 
order,  receipt  or  demand,  without  the  concurrence  of  her  hus- 
band, and  such  payment  shall  exonerate  and  discharge  the  said 
corporation  from  any  further  liability  by  reason  thereof." 


CHAPTER  LXV 

Specific  Performance  of  Feme  Covert's  Contract — Reform- 
ation 

404.  A   duly    scaled,    executed   and   acknowledged   contract    of    sale    by   a 

married  woman,  in  which  her  husband  joins,  will  be  specifically  en- 
forced against  her  in  equity. 

405.  A  feme  covert's  agreement,  though  concurred  in  by  her  husband,  if 
unacknowledged,  is  not  specifically  enforceable  against  her. 

406.  Contract  to  purchase  will  be  enforced,  where  further  performance 

does  not  require  a  conveyance  by  her. 

407.  Courts  will  decree  merely  specific  performance,  without  either  abate- 

ment of  the  price  or  indemnity,  of  the  husband's  contract  for  the 
sale  of  land,  where  a  wife  has  not  joined  in  the  contract  of  sale 
and,  of  her  own  volition,  refuses  to  join  in  the  deed.  Otherwise,  if 
fraud  is  clearly  established. 

408.  Specific  performance  of  an  agreement  to  mortgage  can  be  enforced 
against  a  married  woman  who  has  received  a  consideration  for  said 
mortgage.  A  mistake  in  a  mortgage — given  by  a  married  woman  to 
secure  her  husband's  debt — will  be  reformed — if  mortgage  was 
founded  on  a  benefit  to  herself. 

408a.  Equity  will  charge  her  separate  estate  with  the  consideration  she 
received  on  a  contract  which  it  will  not  specifically  enforce. 

404.  A  duly  sealed  and  executed  contract  of  sale  by  a  married 
zvonian,  in  zuhich  her  husband  joins,  zi'ill  be  specifically 
enforced  against  her. 

Case:  Goldstein  v.  Curtis,  63  N.  J.  Eq.  459  (Chan.  1902). — 
"The  only  serious  question  in  the  case  is,  whether  a  married 
woman  can  be  compelled  by  the  Court  of  Chancery  to  specifically 
perform  a  contract,  entered  into  with  her  husband  and  duly  ac- 
knowledged by  her  as  a  married  w^oman,  to  convey  lands  in  which 
she  has  a  dower  interest.  The  question,  so  far  as  I  know,  has 
never  been  squarely  presented  and  decided  in  New  Jersey.  The 
subject  was  dealt  with  elaborately  by  Mce-Chancellor  Stevens, 
in  the  case  of  Corby  v.  Drew,  10  Dick.  Ch.  Rep.  387.  The  law, 
as  left  by  him,  may  be  stated  in  this  wise:  The  three  statutes 
then  [1897]  in  force  relating  to  the  rights  and  obligations  of 
married  women  as  to  their  interest  in  land,  taken  together,  pro- 
vided that  a  married  woman  had  the  right  to  contract  concerning 
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her  property,  including  land,  the  same  as  if  she  were  a  feme 
sole,  subject,  however,  to  the  statutory  exception  that  she  could 
not  convey  land  without  her  husband  joining  with  her  therein, 
except  in  certain  cases  stated;  and  further,  that  she  could  not 
convey  land  without  acknowledging  the  conveyance  before  a 
proper  officer  in  the  mode  prescribed  in  the  statute.  The  result 
was  that  Vice-Chancellor  Stevens  held  that  where  a  married 
woman  had  entered  into  such  a  contract  with  her  husband,  which 
contract,  however,  was  not  acknowledged  by  her  before  a  proper 
officer  separate  and  apart  from  her  husband,  she  could  not  be 
compelled  to  specifically  perform  that  contract.  The  pre- 
cise question  here  presented  was  not  before  Vice-Chan- 
cellor Stevens,  because,  as  I  have  said,  the  married  woman 
in  that  case  had  not  acknowledged  the  contract  separate  and  apart 
from  her  husband  before  a  proper  acknowledging  officer.  Since 
the  decision  in  Corby  v.  Drew  the  'Act  concerning  conveyances' 
has  been  revised,  as  found  in  P.  L.  of  1898,  p.  670.  Section  21 
of  that  act  (at  p.  677)  enumerates  the  dififerent  classes  of  con- 
tracts relating  to  land  which  may  be  acknowledged  or  proven  and 
recorded.  Section  39  (at  p.  685)  relates  to  the  rights  of  a  feme 
covert  in  land,  and  is  in  the  following  language :  .  .  .  The 
language  of  this  statute,  it  is  seen,  is  broader  than  that  previously 
regulating  that  subject,  which  is  section  9  of  the  'Act  concerning 
conveyances.'  Gen.  Stat.  1895,  p.  854.  The  additional  words  are 
these:  'And  every  deed  or  instrument  of  the  nature  or  descrip- 
tion set  forth  in  the  twenty-first  section  of  this  act,  heretofore 
or  hereafter  executed  by  her  and  so  acknowledged  and  certified 
as  aforesaid,  shall  be  good  and  effectual  to  convey  or  afifect  the 
lands,  tenements  or  hereditaments  or  other  property,  or  her  inter- 
est therein,  thereby  intended  to  be  conveyed  or  affected.'  Among 
the  instruments  mentioned  in  the  twenty-first  section,  so  refer- 
red to,  is  'agreement  for  sale.'  If  any  doubt  existed  under  the 
law  as  it  stood  at  the  time  Corby  v.  Drew  was  decided  as  to 
the  efifect  of  a  contract  to  convey  lands  entered  into  by  a  married 
woman  with  her  husband  and  duly  acknowledged  by  her,  that 
doubt  seems  to  me  to  be  clearly  removed  by  the  thirty-ninth  sec- 
tion of  the  act  of  1898,  which,  as  we  have  seen,  expressly  provides 
that  agreements  for  sale  duly  acknowledged  by  the  wife  'shall  be 
good  and  effectual  to  convey  or  affect  the  lands,  tenements  or 
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hereditaments,  or  other  pro])erty.  or  lier  interest  tlierein,  thereby 
intended  to  be  conveyed  or  affected.'  Now,  a  famihar  way  to  'af- 
fect' the  interest  of  a  person  in  land  is  to  contract  to  convey  it, 
and  the  only  mode  in  which  such  a  contract  can  be  made  'good 
and  effectual'  is  to  compel  its  specific  performance  by  a  decree 
of  this  court.  ...  By  her  contract,  under  the  statute  of 
1898,  the  defendant,  Mrs.  Curtis,  came  under  an  obligation,  en- 
forceable in  a  court  of  equity,  to  join  her  husband  in  a  convey- 
ance of  this  land.  Her  obligation  does  not  differ  in  character, 
though  it  does  in  origin,  from  that  of  the  married  women  defend- 
ants in  the  case  of  Fee  v.  Sharkey;  and  if  she  executes  the  deed 
without  acknowledging  it,  I  am  of  the  opinion  that  the  title  will 
be  perfectly  good,  because  made  in  obedience  to  a  decree  of  this 
court." 

Same  Case:  65  N.  J.  Eq.  383  (Err.  and  App.  1903). —  [Per 
Curiam]  :  "The  complainants  in  the  court  below,  the  respondents 
here,  filed  their  bill  to  compel  the  appellants,  who  are  husband 
and  wife,  to  specifically  perform  a  contract  under  seal  for  the 
conveyance  of  lands,  duly  executed  and  acknowledged  by  each  of 
them.  The  decree  appealed  from  directed  a  specific  performance. 
It  should  be  affirmed,  and  for  the  reasons  stated  in  the  opinion 
delivered  by  Vice-Chancelor  Pitney,  who  advised  it.  We  do  not 
understand  the  learned  Vice-Chancellor  to  hold  (as  contended  by 
counsel  for  the  appellants,  on  the  argument  before  us)  nor  is  it 
the  view  of  this  court,  that  the  Court  of  Chancery  will,  in  enforc- 
ing a  contract  for  the  sale  of  lands,  made  by  a  married  woman, 
compel  her  to  acknowledge  that  the  conveyance,  made  by  her  in 
pursuance  of  the  mandate  of  the  decree,  was  signed,  sealed  and 
delivered  by  her  as  her  voluntary  act  and  deed,  and  freely.  As 
was  said  by  the  same  learned  jurist  in  his  opinion  delivered  in  the 
case  of  Fee  v.  Sharkey,  14  Dick.  Ch.  Rep.  292,  afterward  adopted 
as  the  opinion  of  this  court  (15  Dick.  Ch.  Rep.  446),  'it  is  not 
essential  to  the  validity  of  a  deed  made  by  a  married  woman  in 
pursuance  of  a  decree  of  this  court,  that  she  should  make  the 
statutory  acknowledgment.  ...  In  fact  it  is  not  necessary 
that  she  should  make  any  conveyance  at  all,  for  the  decree  for 
conveyance  erecutes  itself  under  the  statute.  Gen.  Stat.,  p.  383, 
sec.  63  (Chancery  act).  The  strength  of  the  complainants'  title 
does  not  rest  in  anv  deed  of  convevance  executed  bv  the  defend- 
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ant,  but  in  the  declaration  and  decree  of  this  court  establishing 
his  right  in  equity.'  "  [Word  "freely"  interpreted  in  63  N.  J. 
Eq.  461,  462]. 

^Oj.  A  married  ivoiiian's  agreement,  though  concurred  in  by 
her  husband,  if  unacknoidcdged,  is  not  specificallv  enforce- 
able against  her. 

Case:  Schwartz  v.  Regan,  64  N.  J.  Eq.  139  (Chan.  1902). — 
"This  bill  is  filed  to  compel  the  specific  performance  of  a  contract 
by  a  married  woman  and  her  husband  to  convey  lands  belonging 
to  the  married  woman.  The  contract  (as  alleged  by  the  bill)  is 
evidenced  by  a  memorandum,  in  writing,  signed  by  the  husband 
and  wife  on  June  2d,  1902,  containing  the  terms  of  the  contract 
which  are  set  out  in  the  bill.  The  contract  does  not  appear  to 
have  been  acknowledged  by  the  married  woman  in  the  manner 
provided  by  the  thirty-ninth  section  of  the  act  respecting  con- 
veyances (Revision  of  1898).  P.  L.  of  1898,  p.  685.  The  in- 
validity of  the  contract,  by  reason  of  the  omission  of  the  married 
woman  to  acknowledge  it,  is  one  of  the  reasons  specified  for  strik- 
ing out  the  bill.  That  this  reason  is  well  founded  is  settled  in 
this  court  by  the  decision  of  Vice-Chancellor  Stevens  in  Corby  v. 
Drew,  10  Dick.  Ch.  Rep.  391  (1897),  where  it  was  expressly 
held  that  under  the  then  existing  laws  a  contract  for  sale  of 
lands  which  had  not  been  acknowledged  according  to  law  could 
not  be  specifically  enforced  in  equity  against  a  married  woman. 
.  The  decision  in  Corby  v.  Drew  has  not  been  questioned 
in  any  court  and  it  has  been  followed  by  Vice-Chancellor  Stev- 
enson in  a  late  case — Osten  v.  Oesman  (September,  1902,  memo- 
randum decision) — as  settling  the  law  in  this  court.  In  this  case, 
also,  the  bill  for  specific  performance  was  dismissed  because  the 
contract  had  not  been  acknowledged  according  to  law.  So  far  as 
relates  to  the  present  question,  the  law  as  to  married  women  is 
still  the  same  as  when  the  decision  in  Corby  v.  Drew  was  ren- 
dered." [Also  Ten  Eyck  v.  Saville,  Id.  p.  611,  12,  Chan.  1903. 
And,  at  p.  613:  "It  must  always  be  remembered,  in  dealing  with 
this  subject,  that,  in  the  case  of  married  women,  the  policy  of 
our  law  has  always  been  to  -make  the  acknowledgment  of  the 
essence  of  the  transaction,  and  not  merely  the  evidence  or  proof 
of  it"  when  it  does  not  bar  her  dower]. 
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406.  Her  contract  to  purchase  zvill  he  enforced,  zi'here  furthei 
performa)ice  does  not  require  a  coyiveyance  of  lands  by  her. 

Case:  Moore  v.  J'aker,  65  N.  J.  Eq.  105  (Chan.  1903). — "But 
she  has  performed  the  contract  of  exchange,  so  far  as  she  is  ven- 
dor, by  conveying  her  land  to  the  complainant,  and  she  is  now 
simply  the  vendee,  and  the  question  is  whether  a  married  woman, 
as  vendee,  can  be  required  to  perform  a  contract  for  the  purchase 
of  lands,  which  can  be  carried  out  without  requiring  her  to  con- 
vey lands.  The  statute  in  force — act  of  June  13th,  1895  (P.  L. 
1895,  P-  ^^^  ''  Gen.  Stat.,  p.  2017) — when  the  contract  was  made, 
controls  the  case  on  this  point,  and  makes  the  contract  for  pur- 
chase enforceable  in  equity :  'Any  married  woman  shall  after  the 
passing  of  this  act  have  the  right  to  bind  herself  by  contract  with 
any  person  in  the  same  manner  and  to  the  same  extent  as  though 
she  were  unmarried,  which  contracts  shall  be  legal  and  obligatory, 
and  may  be  enforced  at  law  or  in  equity,  by  or  against  such  mar- 
ried woman,  in  her  own  name,  apart  from  her  husband.'  The 
fourteenth  section  of  the  Married  Women's  act  (Gen.  Stat.,  p. 
2015)  prevents  this  section  from  authorizing  her  to  convey  her 
real  estate,  and  therefore,  as  Vice-Chancellor  Stevens  held,  re- 
lieves her  from  being  obliged  to  specifically  perform  a  contract 
to  convey  lands.  But  it  does  not  afifect  her  contract  to  purchase 
lands,  and  such  contract  may  therefore  be  carried  into  effect  by 
decree  for  specific  performance  where  the  further  performance  of 
the  contract  on  her  part  does  not  require  a  conveyance  of  lands 
by  her." 

407.  Courts  zvill  decree  merely  specific  performance,  zi'ithoiit 
either  abatement  of  the  price  or  indonnity,  of  a  husband's 
contract  for  the  sale  of  land,  zvhere  a  zvife  has  not  joined 
in  the  contract  of  sale  and,  of  her  ozcn  volition,  refuses  to 
join  in  a  deed.  Otherzi'ise,  if  fraud  is  clearly  established. 

Case:  Bateman  v.  Riley,  72  N.  J.  Eq.  318  (Chan.  1906). — "A 
third  objection  urged  on  behalf  of  defendant  is  fatal  to  complain- 
ants' right  to  the  relief  sought.  It  has  been  the  uniform  practice 
of  this  court  to  refuse  to  decree  the  specific  performance  by  a 
husband  of  a  contract  for  the  sale  of  land,  with  either  abatement 
from  the  price  or  with  indemnity,  where  a  wife  has  not  joined  in 
the  contract  of  sale,  and  refuses,  of  her  own  volition,  to  join  in  a 
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deed.  Young  v.  Paul,  lo  N.  J.  Eq.  (2  Stock.)  401,  418;  Haw- 
ralty  v.  Warren,  18  N.  J.  Eq.  (3  C.  E.  Gr.)  124,  128;  Pinner  v. 
Sharp,  23  N.  J.  Eq.  (8  C.  E.  Gr.)  274,  282;  Reilly  v.  Smith,  25 
N.  J.  Eq.  (10  C.  E.  Gr.)  158,  159;  Peeler  v.  Levy,  26  N.  J.  Eq. 
(11  C.  E.  Gr.)  330,  335;  Blake  v.  Flatley,  44  N.  J.  Eq.  (17  Stew.) 
228,  229;  McCormick  v.  Stephany,  61  N.  J.  Eq.  (16  Dick.)  208, 
224.  .  .  .  Complainants  may  take  a  decree  for  conveyance 
from  the  husband,  without  abatement  or  indemnity,  or  the  bill 
will  be  dismissed.  [In  McCormick  v.  Stephany,  at  p.  224,  the 
court  says :  'All  the  cases  appear  to  agree  that  indemnity  against 
this  claim  will  not  be  decreed  unless  it  be  shown  that  the  husband 
has  fraudulently  induced  the  wife  to  refuse  to  release  (Young  v. 
Paul,  2  Stock.  401)  in  both  this  court  and  the  Court  of  Appeals, 
where  the  whole  subject  is  most  instructively  discussed.'  "] 

408.  Specific  performance  of  an  agreement  to  mortgage  can  he 
enforced  against  a  feme  covert  zvho  has  received  a  consid- 
eration for  said  mortgage.  A  mistake  in  a  mortgage, 
given  by  a  married  zvoman  to  sccnrc  husband's  debt,  zuill 
be  reformed  if  mortgage  was  founded  on  a  benefit  to 
herself. 

Case:  Lewis  v.  Ferris  (two  cases)  50  Atl.  631  (Chan.  1901)  — 
"The  second  objection  is  that  specific  performance  of  an  agree- 
ment to  mortgage  cannot  be  enforced  against  a  married  woman. 
The  statute  of  June  13,  1895  (P-  L.  821;  Gen.  St.,  p.  2017), 
provides  that  any  married  woman  may  bind  herself  by  contract 
as  if  unmarried,  and  that  such  contract  (if  she  receives  any  per- 
sonal benefit)  may  be  enforced  at  law  or  in  equity ;  and  the  Chan- 
cery act  (section  63,  p.  383,  Gen.  St.)  provides  that,  where  a  con- 
veyance is  directed, the  decree  shall  itself  be  operative  as  a  convey- 
ance, notwithstanding  coverture.  These  statutes  obviate  the  ob- 
jection, if  applicable  to  the  case.  And  in  reference  to  both  objec- 
tions it  should  be  observed  that  the  present  application  is  not  one 
for  the  specific  performance  of  the  contract  by  the  execution  of 
another  mortgage,  but  the  reformation  by  decree  of  a  mistake 
made  in  a  mortgage  already  executed,  and  the  correction  of  the 
description  of  the  location  of  the  premises  mortgaged.  In  cases 
like  the  present  the  decree  for  rectification  is  of  itself  sufficient 
to  make  the  correction,  and  no  further  conveyance  is  required  or 
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need  be  executed.  White  v.  White,  L.  R.  15  Eq.  249;  Hanley 
V.  Pearson  (1879),  ^3  Ch.  Div.  545,  549;  Seton,  Decrees  (4th 
Ed.)   1344." 

4'o8a.  Equity  Zi'ill  charge  her  separate  estate  zi'ith  the  considera- 
tion received  by  her  on  a  contract  that  it  will  not  specific- 
ally enforce. 

Case:  Pierson  v.  Lum,  25  X.  J.  Eq.  391  (Chan.  1874). — "But 
the  complainant  should  receive  the  value  of  the  horse,  harness  and 
phaeton,  and  be  repaid  the  money  paid  by  him  on  account  of 
the  house  and  grovinds.  The  evidence  is  that  the  wife  consented 
to  and  joined  in  the  contract  for  sale,  which  contained  a  reference 
to  the  agreement  for  building  the  house,  and  that  she  knew  of  the 
payments  made  by  the  complainant.  The  money  paid  by  him  on 
account  of  the  house  and  grounds  enhanced  the  value  of  her  sep- 
arate estate.  In  equity  she  is  bound  to  repay  it  to  the  complain- 
ant, and  to  pay  him  the  value  of  the  horse,  harness  and  phaeton, 
and  under  the  circumstances  equity  will  charge  her  separate  prop- 
erty with  the  payments  made  by  the  complainant  and  the  value  of 
the  property  delivered  by  him  as  the  consideration  of  the  agree- 
ment to  convey.     Pentz  v.  Simonson,  supra"  [2  Beas.  232]. 
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CHAPTER  LXVI 

Spendthrift  Trust 

409.  Equity  cannot  charge  either  the  capital  or  income  of  a  wife's  spend- 
thrift trust  fund  with  debts  contracted  for  the  benefit  of  her  separate 
estate.  Such  a  fund,  being  in  possession  of  the  court,  is  a  mere 
provision  for  maintenance  and  support,  neither  the  principal  nor 
income  being  a  "separate  estate." 

410.  A  husband,  who  is  beneficiary  under  a  spendthrift  trust,  may  assign 
and  transfer  by  deed  to  his  wife  one-half  of  his  interest  therein  as 
it  accrues. 

40p.  Equity  cannot  charge  either  tlie  capital  or  income  of  a 
zvife's  spendthrift  trust  fund  zvith  debts  contracted  for  the 
benefit  of  her  separate  estate.  Such  a  fund,  being  in  pos- 
session of  the  court,  is  a  mere  provision  for  maintenance 
and  support,  ncitlier  the  principal  nor  income  being  a  "sep- 
arate estate." 

Case:  Castree  v.  Shotwell,  73  N.  J.  Eq.  591  (Chan.  1907). — 
"The  will  of  John  Shotwell  made  the  following  provision  for  hi? 
daughter,  Mrs.  Pinckney :  'My  executors  shall  cause  at  least 
half  of  her  share  in  my  estate  to  be  safely  placed  and  settled  in 
the  hands  of  suitable  and  discreet  trustees  upon  trust  to  her  sole 
and  separate  use  during  her  life,  in  such  manner  that  she  shall 
enjoy  the  net  income  thereof  as  it  shall  accrue,  free  from  the 
control  of  any  husband,  and  shall  also  have  power  to  dispose  of 
the  principal  fund  or  property  by  will,  and  so  that  in  default  of 
such  will  the  same  shall  go  to  and  belong  to  her  heirs  or  next  of 
kin.'  The  fund  in  question  came  under  the  control  of  the  court  in 
the  above-entitled  cause,  and  the  income  of  the  portion  of  the  es- 
tate to  which  Mrs.  Pickney  is  entitled  is  paid  to  her  from  time  to 
time  by  direction  of  the  court.  .  .  .  The  petition  prays  that  the 
court  will  order  the  amount  of  the  indebtedness  paid  to  them  out 
of  either  the  capital  or  income  of  the  fund  which  is  being  adminis- 
tered by  the  court  for  Mrs.  Pinckney's  benefit,  upon  the  ground 
that  the  fund  is  one  which  is  set  apart  for  Mrs.  Pinckney's  'sep- 
arate use,'  and  that  it  is  therefore  under  the  control  of  the  court 
by  virtue  of  well-settled  equitable  rules.     In  other  words,  that  it 
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is  her  'separate  estate,'  using  the  words  in  their  technical  sense, 
and  is  so  subject  to  be  charged  by  the  court  in  a  proper  case  with 
debts  contracted  by  her  for  the  benefit  of  her  separate  estate.  In 
my  opinion  no  such  charge  can  be  made  against  the  principal  of 
the  fund,  inasmuch  as  the  respondent  has  no  possible  interest  in 
it.  She  may  lend  her  aid  to  guard  it  and  protect  it  and  to  watch 
its  investment,  for  out  of  it  comes  her  income  for  the  period  of 
her  life;  she  has  a  power  of  appointment  over  it,  but  this  is  a 
mere  naked  power  which  she  may  exercise  or  not,  as  she  pleases. 
If  she  does  not  exercise  it  there  is  a  devise  over  to  her  heirs  or 
next  of  kin.  Manifestly  the  capital  of  the  fund  is  in  no  sense  the 
separate  estate  of  the  respondent.  The  fund  itself  is  in  the  actual 
possession  of  the  court.  Mrs.  Pinckney  has  no  interest  or  estate 
in  it,  nor  any  control  over  it  beyond  such  supervision  as  may  be 
allowed  by  the  Court ;  she  cannot  alienate  or  charge  it  for  her 
own  benefit,  nor  in  any  way  obtain  for  her  own  use  a  cent  of  it. 
I  shall  therefore  dismiss  the  claim  as  to  that  portion  of  the  fund 
without  further  comment.  But  it  is  next  said  that  if  the  capital 
of  the  fund  may  not  be  reached,  the  income  may  be,  and  that 
the  next  installment  thereof  may  be  charged  with  Mrs.  Pinck- 
ney's  indebtedness  to  her  solicitors,  and  so  much  thereof  as  may 
be  necessary  may  be  taken  from  her  to  liquidate  their  claim. 
This  insistment  leads  to  an  examination  into  the  nature  of  the 
bequest  made  in  the  respondent's  favor  by  the  will  of  her  father. 
The  provision  is  that  the  trustees  shall  take  the  legal  title  to  the 
fund  and  pay  to  her  the  net  income  thereof  as  it  shall  accrue  dur- 
ing her  life.  This,  in  my  opinion,  is  what  is  popularly  known  as  a 
spendthrift  trust,  and  resembles  in  all  its  featvires  that  class  of 
cases  of  which  Blair  v.  Hardenburg,  30  N.  J.  Eq.  (35  Stew.)  645. 
is  a  familiar  example.  The  income  is  not  property  of  which  the 
beneficiary  before  the  due  day  can  have  either  the  possession  or 
control,  nor  of  which  she  can  be  seized,  nor  of  which  she  can 
make  present  disposition  and  delivery ;  until  it  shall  have  accrued 
it  is  not  in  esse;  it  is  in  the  last  analysis  a  mere  provision  for 
maintenance  and  slipport.  It  is  true  that  the  will  provides  that 
the  income  shall  be  for  her  sole  and  separate  use,  and  be  free  from 
the  control  of  her  husband ;  these  are  proper  and  apt  words  for  the 
creation  of  a  'separate  use,'  but.  in  my  view,  they  add  nothing  to 
her  right  to  receive  and  dispose  of  the  income :  tliey  do  not  ere- 
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ate  an  estate  in  property.  If  these  words  were  absent  from  the 
will  her  right  to  the  income  would  be  the  same,  and  they  are 
therefore  mere  surplusage.  See  v.  Zabriskie,  28  N.  J.  Eq.  (i 
Stew.)  422.  .  .  .  Such  a  separate  estate,  or  an  estate  to  the 
separate  use  of  the  wife,  [which  Equity  recognized,  prior 
to  the  Married  Woman's  act  of  1852]  is  one  which  must 
necessarily  be  created  by  the  use  of  the  technical  words  used  in 
this  will,  or  other  words  of  similar  import.  Their  absence  would 
be  fatal  to  the  estate  in  contemplation.  3  Pom.  Eq.  Jur.,  sec.  1 102 
and  notes.  An  estate  of  this  character  is  one  of  which  the  mar- 
ried woman  may  be  either  legally  or  equitably  seized.  She  may 
have  it  conferred  upon  her  by  a  conveyance  or  devise  to  her  di- 
rectly, or  a  trustee  may  hold  the  legal  title  for  her,  but  in  either 
case  the  instrument  under  which  she  holds  must  express  the  idea 
of  separateness  by  the  use  of  apt  words  for  the  purpose,  else  the 
marital  right  of  the  husband  attaches.  The  idea  of  separate  es- 
tate or  separate  use  in  addition  to  seizin  (legal  or  equitable)  in- 
cludes the  right  of  management,  use  and  control  free  from  the 
interference  of  the  husband ;  it  also  includes  the  right  of  aliena- 
tion and  anticipation,  and  the  estate  may  be  charged  in  equity 
with  the  payments  of  debts  contracted  by  the  wife  for  the  bene- 
fit of  the  estate  so  held  by  her.  Emery  v.  \an  Syckel,  17  N.  J. 
Eq.  (2  C.  E.  Gr.)  564  (1867).  These  qualities  cannot  be  attrib- 
uted to  an  income  from  a  fund  held  by  trustees  and  administered 
by  the  court,  which  accrues  periodically,  and  which  must  be  used 
as  it  accrues  for  the  support  of  the  beneficiary.  Such  a  provision 
can  have  none  of  the  characteristics  pecuHar  to  the  infinitely 
larger  right  which  is  being  considered.  The  latter  is  an  estate  in 
fact ;  the  former  can  have  no  such  wide  significance.  .  .  . 
There  exists,  necessarily,  and  in  the  nature  of  the  thing,  a  wide 
difference  between  a  spendthrift  trust  and  a  separate  use.  They 
are  derived  by  entirely  diiTerent  methods  and  proceed  upon  en- 
tirely different  principles.  ...  It  will  be  seen  .  .  .  that 
while  this  court  might  charge  the  estate  of  a  married  woman 
which  is  set  apart  for  her  separate  use  with  debts  contracted  by 
her  for  the  benefit  of  her  separate  estate,  there  is  no  method  by 
which  the  court  can  reach  the  income  derived  from  a  spendthrift 
trust  or  a  trust  for  mere  maintenance  and  support  out  of  the  in- 
come of  the  trust  fund.     In  this  case  the  income  is  appropriated 


Spendthrift  Trust  527 

to  the  use  of  the  wife  as  it  accrues,  and  it  is  true  that  without  re- 
gard to  the  statute  it  would  be  subject  to  her  use  and  disposal, 
but  it  is  not  an  estate  which  this  court  can  encumber,  nor  of 
which  any  one  can  deprive  her.  If  the  petitioners  should  recover 
a  judgment  at  law  on  their  claim  they  would  be  unable  to  enforce 
payment  out  of  either  the  principal  or  income  of  the  fund  in 
question ;  and  I  must  therefore  conclude  that,  while  the  claim  ap- 
pears to  be  a  just  one,  there  seems  to  me  to  be  no  remedy  for  the 
petitioners  in  this  court."  [For  discussion  of  "Equitable  Separate 
Estate,"  see  p.  593-96]. 

410.  A  husband,  who  is  beneficiary  under  a  spendthrift  trust, 
may  assign  and  transfer  by  deed  to  his  wife  one-half  of 
his  interest  therein,  as  it  accrues. 

Case:  Wright  v.  Leupp,  70  N.  J.  Eq.  131  (Chan.  1905): — 
[Construction  of  a  spendthrift  trust,  providing,  amongst  other 
things],  "  'And  the  said  parties  of  the  first  part  [brother  and  sis- 
ter] shall  not  have,  nor  shall  either  of  them  have,  any  power  to 
anticipate,  charge  or  encumber  the  said  principal  fund  or  any  part 
thereof,  or  the  increase,  interest  or  income  thereof,  or  in  any  way 
defeat  the  intent  of  this  instrument  as  herein  expressed,  which 
is  to  make  provision  for  the  support,  maintenance  and  personal 
comfort  of  the  parties  of  the  first  part,  free  from  liens  and  claims 
of  creditors.'  .  .  .  [Afterwards,  the  said  brother  by  deed, 
made  between  himself  and  his  wife],  'assigned  and  transferred 
to  the  party  of  the  second  part,  .  .  .  one-half  of  that  part 
of  the  income,  as  it  may  accrue  and  become  payable,  of  a  certain 
trust  fund  .  .  .  and  the  said  trustee  is  hereby  authorized 
and  directed  to  pay  over  to  the  said  party  of  the  second  part 
[said  wife],  or  to  her  order,  such  half  part  of  said  income  as  shall 
have  accrued  since  the  said  first  day  of  September,  1894,  and  as 
may  hereafter  accrue  during  the  lifetime  of  the  party  of  the  first 
part.  During  such  period  the  party  of  the  second  part  [said 
wife]  agrees  to  support  and  maintain  herself  and  the  said  chil- 
dren without  charge  to  the  party  of  the  first  part.'  .  .  .  The 
clause  is  what  is  known  as  a  spendthrift  clause,  and  was  intended 
to  protect  the  cestui  que  trust  against  his  own  improvidence,  and 
against  directly  or  indirectly  anticipating  the  income — that  is, 
against  spending  it  in  advance  of  its  accrual  by  running  in  debt 
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or  by  mortgaging  it  for  a  sura  at  present  in  hand.  Now,  the 
providing  for  support  of  his  wife  and  children  by  assigning  a 
portion  of  his  income  as  it  accrues,  and  no  faster,  to  be  paid  to 
the  wife,  is  not  charging  or  encumbering  it  in  the  sense  in  which 
the  language  is  used  in  the  clause  in  question,  nor  did  it  defeat 
the  intention  of  the  instrument,  unless  I  am  to  hold,  which  I  de- 
cline to  do,  that  its  object  was  to  provide  for  himself  personally, 
to  the  exclusion  of  any  wife  or  children  he  might  have." 


CHAPTER   LXVII 

Support,  Refusal  or  Neglect  to 

^11.  The  Court  of  Chancery  can  enable  a  wife,  living  separate 
from  her  husband,  zvho  "neglects  and  refuses"  to  support 
her,  to  dispose  of  her  real  property,  except  such  as  came 
to  her  by  gift  of  her  husband^  as  a  feme  sole,  regardless  of 
whose  fault  caused  the  separation. 

Case:  In  re  Staheli,  78  N.  J.  Eq.  74  (Chan.  191Q). —  [Facts]  : 
"Application  under  the  statute  [2  Gen.  St.,  p.  2016,  sec.  22],  pro- 
viding that  'any  married  woman  who  owns  real  property  in  the 
State  of  New  Jersey,  and  is  living  in  a  state  of  separation  from  her 
husband,  and  whose  husband  neglects  and  refuses  to  maintain  and 
support  her,  may  at  any  time  during  the  continuance  of  such  sep- 
aration, neglect  and  refusal,'  etc.,  apply  to  the  Court  of  Chancery, 
and  become  empowered  by  the  order  of  the  court  to  sell,  etc.,  her 
real  estate  except  such  as  came  to  her  by  gift  from  her  hus- 
band, 'in  the  same  manner  and  with  the  like  effect  as  if  she  were 
sole  and  unmarried.'  "... 

[By  the  Court]  :  "The  effort  which  was  made  to  show  that  the 
land  in  question  came  to  the  petitioner  by  gift  from  her  husband 
entirely  failed,  and  no  discussion  of  that  point  is  necessary.  All 
the  other  facts  necessary  to  bring  this  application  within  the 
terms  of  the  statute  are  admitted,  except  the  allegation  that  the 
husband  is  neglecting  and  refusing  to  support  the  wife.  The  hus- 
band stands  in  court  offering  to  prove  that  the  separation  is 
wholly  due  to  the  fault  of  the  wife — that  she,  in  fact,  has  ex- 
cluded him  from  her  residence,  which  constitutes  the  real  estate 
in  question,  and  was  the  home  where  the  couple  resided.  Coun- 
sel for  the  wife  declines  to  enter  upon  this  issue,  and  in  my  judg- 
ment he  is  right  in  this  position.  The  sharp  question  is  whether 
the  phrase  'neglects  and  refuses'  must  be  interpreted  as  contain- 
ing some  element  of  wrongful  conduct  on  the  part  of  the  husband 
such  as  is  often,  but  not  always,  implied  in  the  word  'neglect.' 
The  statute  starts  with  the  statements  of  one  jurisdictional  fact 
which  is  very  briefly,  and  very  plainly  defined,  viz.,  the  fact  that 
the  wife  is  'living  in  a  state  of  separation  from  her  husband.'  No 
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intimation  is  given  that  it  makes  the  sUghtest  difference  how  this 
state  of  separation  originated,  or  to  which  of  the  couple,  if  either, 
the  blame  therefor  is  to  be  attributed.  With  this  clearly  defined 
condition  in  mind,  the  statute  then  deals  with  a  neglect  and  re- 
fusal of  the  husband  to  support  the  wife  when  she  is  in  this  con- 
dition of  separation.  The  statute,  I  think,  in  substance,  provides 
for  a  failure  of  a  husband  to  support  a  wife  when  in  fact  that 
wife  is  living  in  a  state  of  separation  from  him.  In  such  case 
the  theory  of  the  statute  I  think  is  that  the  wife  shall  be  with  re- 
spect to  her  own  real  estate,  which  did  not  come  to  her  from  her 
husband,  in  the  same  position  as  a  feme  sole,  and  that  a  husband 
shall  not  be  permitted  to  deprive  his  wife  of  the  means  of  sup- 
porting herself  out  of  her  own  real  estate  while  he  refuses  to 
furnish  any  support.  Under  the  other  view,  the  issue  tried  in 
this  case  and  in  large  numbers  of  other  cases  brought  under  this 
statute  would  practically  be  the  same  as  the  issue  tried  in  a  suit 
for  maintenance  under  the  twenty-sixth  section  of  the  Divorce 
act.  P.  L.  Laws  1907,  p.  482.  The  true  place  of  this  statute  in  our 
system  of  laws  defining  the  rights  and  duties  with  respect  to  sup- 
port which  grow  out  of  the  marriage  relation  will,  I  think,  be 
made  more  plain  by  comparing  it  with  the  statute  in  relation  to 
limited  divorce,  and  particularly  the  statute  (Divorce  Act,  sec. 
26)  giving  the  abandoned  wife  the  remedy  against  her  husband 
of  compelling  him  to  support  her  out  of  his  property.  This  wife 
cannot  get  a  decree  in  this  court  compelling  her  husband  to  sup- 
port her  under  section  26  of  the  Divorce  act  without  showing  that 
the  husband  has  abandoned  his  wife  or  separated  himself  from 
her  'without  justifiable  cause.'  The  right  which  this  wife  asks  to 
have  recognized  in  this  case  is  not  the  right  to  have  her  husband 
support  her,  but  the  right  to  use  her  own  property  that  did  not 
come  from  him  for  her  own  support.  If  it  may  be  urged  with 
any  force  that  the  husband  ought  not  to  be  deprived  of  his  possi- 
ble curtesy,  or  of  his  control  over  the  conveyance  of  his  wife's 
real  estate  during  the  marriage,  a  sufficient  reply,  it  seems  to  me, 
is  found  in  the  steady  advance  which  legislation  has  made  in  this 
and  other  states  to  free  the  married  woman  from  hardship  under 
the  rules  of  the  common  law  which  subjected  her  real  estate  so 
largely  to  her  husband's  control.  In  this  case  there  has  been  no 
issue  of  the  marriage,  and  it  is  apparent  that  there  will  be  none. 
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Practically  the  sole  interest  of  the  husband  lies  in  the  power 
which  he  holds  to  prevent  his  wife  from  conveying  her  j)roperty. 
If  he  were  allowed  to  exercise  this  power  under  the  construction 
of  this  statute  for  which  his  counsel  contends,  he  would  ])erhaps 
be  in  a  position  to  force  the  wife  to  yield  to  his  demands  with  re- 
spect to  the  place  where  she  shall  reside.  ...  It  may  be 
worth  while  to  note  that  the  marriage  of  the  parties  took  place 
long  after  the  statute  upon  which  this  proceeding  is  based  was 
enacted:"  [Practice  and  form  of  decree  noted,  In  re  Graham,  46 
Atl.  224  (Chan.  1899).  That  she  is  a  married  woman  is  a  juris- 
dictional fact.] 


CHAPTER  LXVIII 
Widow 

413.  Property  which   may  be  claimed  by  widow. 

414.  Recognition  in  a  deed  by  a  widow,  of  a  contract  void  because  made 

by  her  as  a  feme  covert,  is  equivalent  to  a  re-execution  of  it. 

415.  Widow  may  bequeath  crop. 

413.  Property  which  may  he  claimed  by  widow. 

Statute  :  Com.  St.,  p.  2266,  sec.  24. — "The  widow  of  any  per- 
son who  shall  die  testate  or  intestate,  shall  be  entitled  to  demand 
and  receive  from  the  executor  or  executors,  administrator  or  ad- 
ministrators, of  such  person,  all  such  goods  and  chattels,  choses 
in  action,  or  other  personal  property,  which  at,  or  immediately 
before  the  coverture,  between  the  deceased  and  his  said  widow 
belonged  to  her,  or  which,  during  coverture,  came  to  her  by  be- 
quest, gift  or  inheritance,  and  which  at  the  time  of  the  death 
of  the  deceased  remained  in  his  possession." 

414.  Recognition  in  a  deed  by  a  zvidoiv,  of  a  contract  made  by 

her  as  a  feme  covert,  is  equivalent  to  a  re-execution  of  it. 

Case:  Lorillard  v.  Union  Brick  and  Tile  Manufacturing  Co.,  45 
N.  J.  Eq.  291  (Err.  and  App.  1889). — "The  question  so  mooted,, 
namely,  whether  a  married  woman  can  enter  into  a  contract  for 
the  sale  of  her  real  estate  apart  from  her  husband,  was  not 
decided  below,  nor  need  it  be  decided  here.  Its  decision  is  un- 
necessary, because  the  rights  of  the  complainant  against  these 
defendants  can  rest  upon  a  contract  of  Mrs.  Van  Buskirk,  entered 
into  after  her  condition  as  feme  covert  had  ceased  to  exist.  This 
contract  is  to  be  found  in  the  deed  made  by  her  to  Lorillard,  in 
1887.  This  deed,  by  express  terms,  subjected  the  grant  contained 
in  it  to  a  liability  for  the  performance  of  the  agreement  contained 
in  the  lease.  By  this  stipulation  in  the  conveyance  the  clause  con- 
tained in  the  lease  became  embodied  in  the  deed  to  Lorillard.  It 
was,  in  effect,  as  if  she  had  expressly  bound  her  grantees  to  exe- 
cute a  deed  in  favor  of  respondents  in  the  very  words  of  the 
agreement  contained  in  the  original  lease.     It  was  equivalent  to  a 
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re-execution  of  the  agreement  in  favor  of  the  respondents  at  a 
time  when  she  was  under  no  possible  legal  disability.  Nor 
does  it  matter  that  this  new  execution  of  the  stipulation  was  in 
the  deed  which  Lorillard  himself  did  not  sign.  The  law  is  entirely 
free  from  doubt  that  the  grantee  of  a  deed  inter  partes,  whereby 
an  estate  is  conveyed,  is  bound  by  the  conditions,  covenants  and 
stipulations  therein,  although  it  is  only  signed  by  the  grantor.  His 
acceptance  of  the  deed  is  such  assent  on  the  part  of  the  grantee 
to  its  terms  as  will  oblige  him  to  perform  or  submit  to  their 
requirements.  Finley  v.  Simpson,  2  Zab.  311;  Earle  v.  New 
Brunswick,  9  Vr.  47 ;  Harrison  v.  Vreeland,  9  Vr.  366 ;  Pat- 
ten v.  Heustis,  2  Dutch.  293." 

^75.     Widozv  may  bequeath  crop. 

Statute:  Com.  St.,  p.  5864,  sec.  12. — "It  shall  and  may  be 
lawful  for  widows  to  bequeath  the  crop  of  their  ground,  as  well 
of  their  dowers  as  of  their  other  lands  and  tenements." 
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When  husband's  agent,   13 
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Employment  of  insolvent  agent  carefully  scrutinized,  217 

Husband  subject  to  same  rule  as  other  agents,  217a 

Marriage  does  not  constitute  husband  her  agent,  217a 
ANTE-NUPTIAL  AGREEMENTS 

Promise    in    consideration   of   marriage,    i 

Marriage    a    valuable    consideration,    i 

Promise  must  support  suit  for   specific  performance,   la 

Complete   agreement  cannot  be  varied  by  parol,  2 

Marriage    alone,    not    a   part-performance,    3 

To  remain   in   full  efifect  after  marriage,  4 
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Only   valid    during   coverture,   6 

Express  terms  necessary  to  bar  husband's  rights,  6 

Strict  construction   of  a  final  and  complete  one,  7 

Agreements  to  convey  future-acquired  property,  8 

Rule   for  settlement  where   Shelly's  rule  applies,  9 

Disclosure   of  dower   right  only,   to  prospective   wife,   10 

A   post-nuptial   settlement,   based   on   a   parol  promise,   invalid   as   to 
creditors,  valid  between  parties   themselves,   11,   12 
BORROW 

She  can  borrow  money  and  freely  give  it  away,  219 
BURIAL 

Her  estate  liable  for  the  expenses  of,  when  husband  impecunious,  220 
BUSINESS 

All  income  from  her  separate  business  or  occupation  hers,  221 

It  must  really  be  her  separate  business,  222 

Does  not  require  husband's  consent  to  pursue,  223 
CHARGE  ESTATE 

Can  only  do  so  by  duly  executed  and  acknowledged  deed,  224 

Equity  will  charge  for  debts  beneficial  to  her.  224 
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Debts  no  lien  on  estate  until  equity  so  makes,  224 

Equity  can  make  debts  general  or  specific  lien,  224 

Will  charge,  on  unacknowledged  mortgage  contracted  for  benefit  of 
her  estate,  224 

Living    apart,    charge,    unless    intent    not    to    charge    is    affirmatively 
shown,  225 

Theory  of  liens  based  on  defective  instruments,  226 

Clear  intent  to  charge  in  husband's  business  necessary,  227 
CHATTEL  MORTGAGE 

Directly  from  husband  to  wife,  good  in  equity,   16 

On  household  goods  and  furniture,   i6a 

Wife  must  consent  in  writing  to  assignment  of  wages  to  be  earned,  i6b 

Wife  may  secure  the  loan  of  her  domestic  earnings  to  her  husband  by, 
1 6c 
CHILDREN 

Removal  of  children  in  custody  of  Chancery,  17 

Court's  power  to  make  decrees,  18 

Equal  right  of  parents  to  custody,  19 

Decrees  about  custody  from  time  to  time,  20 

Death  of  parent  having  custody  of,  21 

Ancillary  habeas  corpus,  22 

Adoption  of,  by  consent  of  both  parents,  23 

Custody  of  minors,  inhabitants  of  New  Jersey,  24 

Equity  cannot  compel  support  of,  25 

Overseers  of  poor  can  compel  her  to  support,  25 

When  equity  decides  question  of  support,  25 

Mother's  control  of,  at  common  law,  26 

Mother's  control  of,  in  equity,  27 

Mother's  duty  to  support,  28 

Habeas  corpus  at  common  law,  29 

Statutory  habeas  corpus,  30 

When  child  has  reached  age  of  discretion,  31 
COMPETITION 

Unfair  competition  by  wife,  32 
CONFLICT  OF  LAWS 

Enforcement  of  contract,  valid  where  made,  ^$ 

Caution  about  attempting  to  evade  statute,  23 

Parties'  intentions  dictate  law  that  governs,  34 

Accommodation  note  dated  and  payable  in  New  Jersey,  35 

CONTRACTS 

Jurisdiction  of  contract  between  husband  and  wife,  36 
Jurisdiction  if  at  inception  it  is  a  contract,  36a 
Jurisdiction  after  divorce  for  adultery  by  husband,  37 
Enforcement  of  a  wife's  note  to  husband's  firm,  38 
What  contracts  equity  enforces  and  after  what,  39 
Such  contracts  must  be  fair  and  fairly  obtained,  40 
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Execution  of  mutual   agreement  to  exchange  wills  voidable,  41 

Wife  may  make  valid  contract  to  devise  lands,  41 

After  part-performance,  such  a  parol  agreement  enforceable,  41 

Restraint  of  violation  of  such  agreement  in  her  lifetime,  41 

Mutual  contract  to  devise  land  must  be  in  writing,  42 

Wife  may  recover  money  loaned  to  husband's  firm,  43 

Wife's  agreement  to  pay  loan  to  husband  enforceable,  44 

Husband's   parol   assignment   of   another's   obligation   valid,   45 

Equity  will  not  enforce  agreement  to  live  apart,  46 

Agreement   to   pay   wife   separate   maintenance   valid,   46 

Effect  of  wife's  violation  of  separation  agreement,  47 

Neither  party,  acting  alone,  can  alter  such  agreement,  47 

A  divorce  does  not  bar  enforcement  of  such  agreement,  47 

Equitable  defenses  to  separation  agreement  suits  admissible,  47 

Reasonable  contract  by  separated  couple  to  live  together  valid,  47 

Voluntary  stipulation  ta-  pay  wife  support  money  valid,  47 

Duty  of  support  fastened   on   husband   receiving  a  consideration,  48 

Feme  covert's  contract  valid  on  receipt  by  h^r  of  any  consideration,  49 

Value  and  effect  of  meritorious  consideration,  50 

Suspicious   time   for   creating   evidence   of  contract   between   husband 

and  wife,  51 
Orphans'  Court  can  allow  widow's  loan  to  husband,  52 
Wife  may  contract  as  feme  sole,  with  two  provisos,  228 
May  contract  with  her  husband  in  equity,  229 
Can   recover  wages   from  husband's  firm,  230 
Statute    conditionally    forbids    surety    contracts,    231 
Executory  contract  to  pay  another's  debt  not  enforceable,  232 
Executed  contract  she  cannot  rescind,  232 
Cannot  during  marriage  ratify  contract  that  she  cannot  then  create, 

232a 
May  purchase,  by  her  note,  husband's  obligation,  233 
Two  rules  to  test  whether  original  or  surety  contract,  233 
Two  tests:     To  whom  was   the   loan  made?     Was  the  money  ever 

under  her  control?  233a 
Form  of   suretyship   is   immaterial,  233a 
Liable   as   shareholder   in   a   national  bank,   233b 

Consideration  may  move  to  her  from  another  than  party  benefited,  234 
Liability  measured  by  terms  of  her  contract,  234 
Certain  personal   reasons   no   consideration,  235 

Court  cannot,  in  absence   of  fraud,  measure  adequacy  of  considera- 
tion, 236 
Consideration  need  not  move  directly  to  her,  237 
Cannot  bind  herself  to  pay  debts  of  a  corporation,  238 
Words    "directly"    and    "indirectly"    defined,    238 
Cannot  contract,  save  in  equity,  with  her  husband,  239 
Liable  for  damages,  husband  not  joining  in  her  contract  to  convey.  240 
Such  instrument  does  not  incumber  the  estate,  240 
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CONVEYANCE  OF  REAL  PROPERTY 

Must  join  when  living  with  her  husband,  53 

Properly  joining  may  convey  any  interest  therein,  54 

Conveyance  must  be  acknowledged,  54 

Acknowledgment  need  not  be  a  literal  one,  55 

An  infant  feme  covert's  deed  is  "voidable,  56 

Statute    excepts    infant,   56 

Joining,  may  partially  bind  herself  by  covenants.  57 

Need  not  join  when  in  execution  of  a  written  contract,  assented  to  or 

joined  in  by  husband,  58 
Nor  in  conveyance  of  her  life  estate,  59 
Nor  in  conveyance  of  land  purchased  as  executrix,  60 
Nor  when  trustee,  executrix,  etc.,  with  will  annexed,  etc.,  61 
Remarried  widow  may  release  her  former  dower,  62 
May  release  dower  in  land  sold  under  judgment,  etc.,  63 
Living  separate,  or  husband  lunatic  or  in  prison,  64 
In  estate  of  infant,  idiot  or  lunatic,  64  (note) 

May  bar  or  release  dower;  final  decree  entitling  her  to  alimony,  65 
Living  separate,  by  virtue  of  final  decree  founded  on  her  application 

for  separation,  66 
Chancery  may  authorize  her  to  convey,  etc.,  when  husband  refuses  or 

neglects  to  support  her,  67 
Contingent  interest  and  when  having  had  no  issue,  68 
When  husband  is  a  lunatic  or  under  mental  incapacity,  69 
"Convey"  includes  right  to  mortgage,  69 
Chancellor  may  authorize,  having  lived  separate  for  over  seven  years 

just  prior  to  application,  70 
When  husband  is  a  fugitive  from  justice,  71 
After  husband  is  declared  dead,  72 
Her  power  of  attorney  void  at  common  law,  73 
When  she  can  now  convey  by  power  of  attorne}-,  74 
Is  not  .a  party  to  conveyance  by  husband  joint  tenant  with  another 

person,  264 
CREDITOR,  HUSBAND'S   PREFERRED 
May  be,  75 

DEBTS 

Husband  is  not  liable,  though  wife  is,  for  her  debts,  76 

Her  property  is  not  subject  to  her  husband's  debts,  yy 

Wife  may  irrevocably  pay  her  husband's  debts,  78 

May  mortgage  her  property  to  secure  his  debts,  79 

Retains  rights  of  surety,  mortgagee  knowing  she  is  such,  80 
DISABILITY,  CONFIDENTIAL 

When  husband  is  in  confidential  relation,  81 
DISORDERLY   PERSON 

Deserting  or  wilfully  neglecting  to  provide  for  child,  241 
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DISPOSAL  OF  PERSONAL  PROPERTY 

May,  alone,  execute  release,  etc.,  on  receipt  of,  249 
Has  absolute  control  over,  250 

May,  husband  concurring,  dispose  of  contingent  interest,  251 
May,  husband  joining,  assign  certain  insurance  policies,  252 
DISPOSAL  OF  REAL  PROPERTY 

Cannot  convey  or  incumber  unless  husband  joins,  242 
Separate  examination,  acknowledgment  and  certificate  essential,  243 
Deed  takes  effect  on  date  of  acknowledgment,  244 
Infant  feme  covert  cannot  convey  or  affect  in  any  manner,  245 
Equity  may  authorize  wife  to  dispose  of,  246 
May  release,  receipt  for,  etc.,  any  received  by  her,  247 
May  dispose  of  contingent  interest,  husband  concurring,  248 
DIVORCE 

Causes  for,  82 
DOWER       '^  S'Z.3' 

Statutes:   (see  sec.  253) 

Where  husband  has   seizin  during  coverture  of  an  estate  of  in- 
heritance  (sec.  i) 
Where  any  one  was,  during  converture,  seized  to  his  use  of  an 

estate  of  inheritance  (sec.  i) 
Not  where  husband  was  mere  trustee  (sec.  la) 
Quarantine  until  dower  assigned  to  her  (sec.  2) 
Husband's  covin  no  bar  (sec.  5) 
Bar  by  jointure  (sec.  10) 

Lawful  eviction  from  quarantine  entitles  to  other  dower  (sec.  11) 
Jointure  before  marriage  and  during  infancy  of  feme  voidable  (sec. 

12) 
Jointure  during  marriage  voidable   (sec.  12) 
Widow  cannot  both  disclaim  and  also  retain  benefit  under  jointure 

(sec.   13) 
Living  with  adulterer  bars  unless  condoned  (sec.  14) 
Consent  to  her  ravisher  bars  unless  condoned  (sec.  15) 
Devise  of  anv  land  demands  filed  dissent  within  six  months   (sec. 

16)  ' 

Assignment  of  dower  terminates  quarantine   (sec.  24) 
Inchoate  dower  set  off  by  purchaser  at  sheriff's  sale  (sec.  25) 
Release  or  relinquishment  of.  of  incompetent  (sec.  26-29) 
Dower  is  a  statutory  right,  254 
Vests  immediately  upon  marriage,  255 
Becomes  complete  at  husband's  death,  256 
Husband's   seizin,   during  coverture,   of  an   estate   of  inheritance, 

essential  thereto,  256 
Marriage,   seizin  and  death  of  husband  requisites,  257 

Entitled  to  Dower  : 

In  a  determinable  estate.  258 
35 
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In  a  defeasible  estate,   258 

In  award  for  land  taken  under  eminent  domain,  259 

Cannot  claim  against  the  State,  259 

Can  claim  for  damages  to  adjacent  land,  259 

In   land   acquired   by   enforcing   specific   performance   of   contract 
to  convey  to  husband,  260 

In  equity  of  redemption,  261 

In  estate  tail,  husband  life  tenant,  262 

In  fixtures.  263 

In  joint  tenancies,  when  wife  of  survivor,  264 

In  partnership  land,  subject  to  certain  debts  and  equities,  265 

In  remainders  in  fee,  266 

Fee  and  inheritance  defined,  266 

In  resultant  trust,  267 

In  whatever   is   appurtenant   to  the   land,   268 

In  wild  lands,  268a. 

In  trust   estates,   husband   real   owner,   etc.,   269 

Not  if  husband  is  a  mere  trustee,  360 

After   joining  husband  in  conveyance  to   free   from  dower,   until 
actual  conveyance  by  trustee,  269 

"Or  any  other  to  his  use"  was  seized,  defined,  269 
Dower  Barred  : 

J3y  due  joinder  in  husband's  conveyance,  270 

By  adultery  or  consent  to  her  ravisher,  271 

By  a  divorce  a  vinculo  matrimonii,  272 
Not  Barred  : 

By  failure  to  disclaim  under  will,  in  lands  not  named  therein,  273 

When  ante-nuptial  provision  of  personal  property  fails,  274 

By  fraudulent  decree  of  divorce  by  husband,  275 

By  husband's  fraudulent  sale,  as  against  party  to  the  fraud,  276 

Fraud  may  be  perpetrated  by  use  of  legal  means,  276 

Devise  of  land  must  be  to  the  wife  herself,  277 

Devise  must  be  of  land  in  this  State,  277 
Construction  : 

Liberal  construction  of  sec.  16,  278 

Section  designed  to  settle  unexpressed  intention,  278 
Conversion  : 

Land  remains  land,  unless  command  to  executor  to  sell  was  ab- 
solute,   279 

Too  much  land  sold,  excess  is  still  land,  279 

If  direction  of  will  as  to  proceeds  requires  a  sale,  equivalent  to 
command  to  sell,  279 

Direction  to  sell  absolute,  when  will  only  bars  in  land,  has  right 
to  share  in  a  lapsed  legacy,  280 
Creditor,  Judgment  : 

Can  ripen  and  use  widow's  right  to  dower,  281 

Widow's  voluntary  conveyance  of,  may  be  set  aside,  281 
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Death  : 

Presumption  of,  by  absence  or  concealment  by  husband,  282 

Demand: 

Widow  need  not  make,  283 

Devise,  Failure: 

Testator's  intent  controls  construction  of  devise,  284 
Devise  failing,  dower  right  revives,  284 

Failure  to  file  dissent  no  bar,  when  the  land  is  sold  to  pay  testa- 
tor's debts,  285   (308a.  358b) 

Election  : 

Object  of  sec.  16  is  to  compel  widow  to  elect,  286 

Acceptance  of  devise  no  bar  in  lands  not  devised,  286 

Intention  of  testator  rules  widow's  duty  to  elect,  287 

Duty  to  elect   shown  only  by  express  words  of  exclusion  or  by 

clear  implication,  287 
Claim  of  dower  must  disturb  provisions  of  will,  287 
Case  where  no  such  intention  existed,  287 
Devise  of  two  rooms  puts  widow  to  election,  288 
Devise  for  life,  after  one  year  in  trust,  puts  her  to  election,  289 
Direction    to    executors    to    convey    giving    "good    and    sufficient 

deeds",  puts  her  to  election,  289 
Clear  intention  to  dispose  of  whole  estate  puts  her  to  election,  290 
When  will  .and  circumstances  of  estate  evince  provision  was  in 

lieu  of  dower  puts  her  to  election,  291 
When  provision  of  will  and  by  law  correspond  it  puts  her  to  elec- 
tion, 291 
What  constitutes  a  fixed  election?  292 
Some  decisive  act  by  widow  necessary,  292 
Something  more  than  declaration  of  intention  to  elect,  292    - 
Certain  acts  by  counsel  not  sufficient,  292 
If  election  is  fairly  and  understandingly  made  it  is  final.  292a 
Must  clearly  know  her  rights  and  effect  of  election,  293 
Eflfect  of  advice  by  mistaken  counsel,  293 
Taking  devise,  taxes  cum  onere,  294 

Cannot  disappoint  a  will  under  which  she  take  a  benefit,  294 
Devise  subject  to  its  proportion  of  debts  of  testator,  294 
Not  subject  to  debt  due  from  husband  to  wife,  294a 
Need  not  elect  pending  controversy  over  will,  295 
Widow  may  make  her  election  by  parol,  296 
Enlarged  : 

Not  by  testator's  direction  to  sell  land  and  pay  mortgages  on  it, 

301 
Enlarged  by  payment  made   out   of  personal  assets   of  decedent, 

301 
Doctrine  of  equitable  conversion  does  not  apph',  301 
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Enlarged  by    sale    of    land    under    execution    satisfying    legacies 
charged  on  it,  301a 

Enlarged  by  improvements  made  by  government,  302 

Enlarged  by  widow  joining  in  mortgage  to  improve  the  land,  302a 
Entry  : 

Widow  cannot  enter  before  dower  assigned,  297 
Examination  : 

Husband  only  excluded  from,  298 
Exoneration  : 

Of  land  mortgaged,  during  coverture,  by  husband  only,  299 

Husband  must  clearly  manifest  intention  of  exoneration,  if  con- 
veyed to  him  subject  to  mortgage,  299 
Extent  of  Dower  : 

Fixed  at  death   of  husband,  300 

Subject  to  what  mortgages,  300 
Extinguishment  and  Merger: 

Wife  joining  in  conveyance,  subsequent  to  mortgage  by  husband 
alone,  extinguishes  her  dower,  303 

Dower  once  extinguished  cannot  be  revived,  303a 

Widow,  claiming  under  conveyance  to  her  of  the  equity  of  re- 
demption, extinguishes  her  dower,  304 

Inchoate  right  of  dower  mere  chose  in  action,  304 

Mortgagee's  interest,  before  foreclosure,  cannot  prevent  coalescence 
of  united  equity  of  redemption  and  inchoate  dower  right,  304 

When  payment  of  the  mortgage  debt  by  purchaser  of  the  equity 
of  redemption  merges  the  mortgage  estate,  305 

Merger  is  not  favored  at  law,  305 

Extent  of  dower  right. in  lands  held  by  purchaser  of  husband's 
interest  in  equity  of  redemption,  306 

Dower    in    equity    of    redemption    alone,    when    purchaser    takes 
assignment  of  mortgage,  306 

In  equity,  even  after  cancellation  of  mortgage,  dower  in  equity  of 
redemption  only,  307 

At  law  widow  not  dowable  in  certain  equities  of  redemption,  308 

Equity  of  redemption  merged  or  extinguished  in  legal  estate,  308 

Widow,  at  law,  can  only  enforce  dower  by  redeeming  mortgage, 
308 

In  equity  can  claim  dower  subject  to  mortgage,  308 

Merely  shifted  to  proceeds  on  sale  of  dower  by  Orphans'  Court, 
308a 

Payment   of   damages   in   condemnation   proceedings   extinguishes 
dower,  308b 

Inchoate  : 

Right  to  have  one-third  of  surplus  money  on  foreclosure  put  at 
interest,  309 
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Incumbrance: 

Inchoate  or  consummate  dower  is,  3 10 

Infancy : 

Receipt  of  pecuniary  consideration  in  lieu  of  dower  does  not  bar, 

Must  elect  between  holding  the  consideration  and  claiming  dower, 

311 

Joining  in  mortgage  does  not  bar  her  dower,  311  » 

Has  no  interest   in   improvements   subsequent   to   mortgage,   311 

Jointure  voidable  but  must  elect,  311 
Jointure  : 

Bar  of  dower  by,  312 

To  bar  dower  must  be  so  stated,  312 

After  marriage,  voidable,  312 
Jurisdiction  : 

Equity  has  concurrent  jurisdiction,  313 
Law  of  : 

Dower  is  governed  by  the  place  where  land  is  situated,  320 

Legacy  a  Charge  on  Land  : 

Intent  to  charge  must  be  expressed  or  clearly  implied,  314 

How  intention  to  charge  is  shown,  314a 

When  decisive,  because  in  lieu  of  dower,  314a 

Charged  when  devised  to  one  who  is  to  pay  a  legacy,  315 

Charged  by  direction  to  devisee — executors  to  pay  annuity  in  lieu 
of  dower,  316 

Charge  not  affected  because  sufficient  funds  to  pay  annuity  exist, 
316 

Devisee  of  mortgaged  lands  cannot  call  on  legatees  for  contribu- 
tion, 317 

Widow,  accepting  bequest  in  lieu  of  dower,  is  legatee  for  value  and 
need  not  contribute,  317 

Blending  entire  residue  of  estate  in  residuary  clause,  after  pecuni- 
ary legacies,  may  charge,  318 

Blending  will  charge  unless  restrained  by  will  itself,  318 

Legacy  in   lieu   of  dower-right  existing  at   time   of  making  will 
does  not  abate,  319 

When  no  dower-right  exists,  abates,  319 

Widow,   quasi  creditor,  who  accepts  bequest   for  her  support  in 
lieu  of  dower,  319a 

Such  bequest  a  charge  on  corpus  of  estate,  319a 
Lien  on  : 

Dower  subject  only  to  the  extent  made  known  to  wife  at  execu- 
tion of  mortgage,  321 
Limitations  : 

Statute  of,  applies  to  dower.  322 
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Mansion-house: 

Widow  does  not  lose  right  of  provided  support  by  abandoning,  323 

Burned   during  her  occupancy,   her  loss,  324 

Can  only  re-enter  after  sale  and  voluntary  departure  from  by  writ 
of  dower,  325 

Bequest  of  use  as  long  as   she  desires  is  an  enduring  privilege, 
325a  (see  Quarantine) 
Marriage  : 

Valid  where  formed,  valid  here,  with  few  exceptions,  326,  165 
Muniments  of  Title: 

Mortgage,  after  extinguishment  of  equity  of  redemption,  held  as, 

Mortgagee    acquiring   equity    of   redemption    may   hold   his    prior 

mortgage — made  before  coverture — as  defence  to  legal  action  of 

dower,  328 
Partition  : 

Inchoate  right  of  dower  may  be  sold  in,  329 

All  estates  of  dower  subject  to  partition  may  be  sold,  329 

Dower  estate,   after  assignment,  only   sold  with   widow's  consent, 

330 
Possession  for  six  years  by  husband,  under  parol  partition,  does 

not  afifect  dower,  331 
Partition  by  husband  or  by  law  confines  dower  to  part  allotted 

to  husband,  331    (obiter) 
Widow  is  entitled  to  lien  for  advances  to  improve  the  land,  331a 

f'ROTECTION    of: 

Equity   will   protect   right   of   dower,   332 

Will  protect  it  in  a  post-nuptial  mortgage  not  executed  by  her, 

Purchase-Money  Mortgage  : 

Replacing  of,  to  correct  manifest  error,  valid  in  equity,  334 
Quarantine: 

Until  assignment  of  dower  widow  may  remain   in  the  mansion- 
house  rent-free,  335 

No  quarantine  when  there  is  no  dower  to  be  assigned,  335a 

Remaining  in   possession  of  the  mansion-house  presumptively  as 
dowress,  335b 

Need  not  pay  taxes,  interest  on  encumbrances  or  for  repairs,  336 

Must  pay  water  rates,  336 

Statute  its  own  interpreter,  336 

Four  ways  of  ending,  336 

Assignment  of  dower  terminates,  336a 

Until  assignment  of  dower  may  rent  mansion-house,  Zil 

Cannot  sue  devisee  for  rent  because  entitled  to  dower,  337a 

May  both  rent  it  and  occupy  another  tenement  owned  by  children, 
338 


Index  545 

Decedent  wlio  rented  premises  has  no  "possession",  for  his  widow 
to  "remain  in",  339 

May  rent  part  of  mansion-house  used   for   store,   340 

Dower  right  is  assignable,  with  quarantine  as  its  inseparable  inci- 
dent, 341 

Mortgagee,  also  grantee  of  unassigned  dower  right,  in  possession 
of  premises,  on  foreclosure  need  not  account  for  rent,  341 

Mere   common   cultivation    by   husband   of   his   farm   adjacent  to 
mansion-house  gives  no  quarantine  therein,  342 

Does  not  entitle  widow  to  crops  growing  at  husband's  decease,  343 

Widow   may   estop   herself   by   a   letting   in   conjunction   with   the 
heir  at  law,  344 

Widow  in  possession  of  the  premises  may  redeem  a  mortgage,  345 

Can  only  redeem  a  mortgage  to  validate  dower  right,  346 

Cannot  claim  rent  and  profits  from  ante-nuptial  mortgagee  in  pos- 
session, 346a 
Refusal  to  Convey  or  Release  Dower  : 

Equity  will  not  compel  a  wife  to  fulfill  her  signed,  but  unacknow- 
ledged, agreement  to  sell  land,  347 

She  may  bargain  for  the  sale  of  her  dower  right,  347 

Purchaser,  with  notice  of  agreement  of  sale,  is  trustee,  347 

Court  will  not  compel  a  wife  to  release  dower,  348 
Release  of  : 

Only  by  an   instrument   in   writing,   349 

Husband  must  join  in  deed,  350 

Exceptions,  62-67,  253,   350,  369a 

Direct  agreement  with  husband  to  release  is  invalid,  351 

Proof  necessary  to  induce  equity  to  enforce,  351 

Release  obtained  by  fraud  voidable,  352 

Full  information  essential  from  husband's  counsel,  353 
Reservation  of  Other  Rights: 

May  so  reserve  when  joining  in  deed  with  husband,  354 
Restoration  of  Dower  : 

By   husband's   payment   of   mortgage-debt,   or   by   her   redemption 
pro  tanto,  355 

Not  restored  by  the  setting  aside  of  joint  deed  in  fraud  of  credi- 
tors, 356 

By  lawful  eviction  without  fraud  or  covin  from  her  jointure,  356a 

In  land  lost  by  covin  or  default  of  husband,  356b 
Sale  of: 

Proceeds  of  sale  of  dower  by  her  are  hers,  357 

Sale  for  husband's  debts  does  not  affect  dower,  357a.  308a 
Secret  Equity  : 

No  need  to  give  notice  of  dower  right,  when  she  sells  as  admin- 
istratrix, 358 

Need   not  except  it   in  her   deed  as  administratrix,  358 
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Seizin  : 

Husband,   or  some  one  to  his  use,  must  be   seized  of  an  estate 
of  inheritance,  359 

No  dower  where  husband  is  a  mere  trustee,  360 

No  dower  at  law  as  against  mortgagee,  361 

No  dower  where  husband  had  mere  transitory  seizin,  362 

Holder,  claiming  under  title  derived  from  husband,  cannot  deny 
suflficiency  of  his  seizin,  363 

Ditto  as  to  purchaser  under  a  sheriff's  deed,  363 
Subrogation  : 

Dowress  occupying  homestead  can   pay  mortgage  and  be   subro- 
gated, 364 
Subsequent  Legislation  : 

Cannot  impair  attached  dower,  365 
Surety  : 

Wife  joining  in  mortgage  with  husband  is  not,  366 

Sale  under  testamentary  power  of  sale  to  pay  debts  does  not  give 
her  rights  of,  366 
Title  of  Dower: 

Equity  will  not  try  to  decide  a  question  of  legal  title  to,  367 

Equity  will  try  equitable  title  to,  367 

Seizin,  not  title,  must  be  proved,  368 

Widow  need  not  strictly  prove  title  of  husband,  369 
Valuation  of  Dower  : 

At  time  of  alienation  by  husband,  369 

Subsequent    improvements    or    advance    in    price    not    subject    to 
dower,  369 

Miscellaneous  : 

Dower  and  marriage  settlement  saved  in  descent,  369a 
Dower  defeated  by  husband  living  separate,  369a 
May  accept  gross  sum  for  dower,  if  husband  idiot,  369a 
May  execute  release  of  dower,  alone,  if  husband  idiot,  369a 
Married  man  may  apply  to  Chancellor  at  end  of  seven  years'  separ- 
ation,  369a 
Collusive  judgments,  369a 
Sale  of  land  in  partition  or  by  executors,  369a 
When  dower  cannot  be  set  off,  369a 
Sale  for  payment  of  assessments  and  taxes,  369a 
Waste,  369a 
DURESS 

Threat  by  husband  to  kill  himself  not  duress,  82a 

Duress  defined,  82a 
ENTICING  AWAY  HUSBAND 

Wife  may  now  recover  for,  83 
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ENTIRETY,  ESTATE  BY 

Grantees  must  be  married  at  time  of  grant,  84 

Marriage  does  not  change  existing  tenancy,  84 

May  be  made  tenants  in  common  by  express  words,  85 

Tenants  by  entirety  when  no  limiting  terms,  86 

Now  wife  is  tenant  in  common  with  right  of  survivorship,  86 

Tenant  in  common  of  obligation  taken  in  joint  names,  87 

Husband,  without  wife's  consent,  cannot  affect  her  interest;  though 

he  may  dispose  of  his  own,  88 
Sheriff's  sale  of  husband's  interest  passes  a  freehold  estate,  89 
No  division  of  surplus  moneys  on  mortgage  sale,  if  judgment  credi- 
tors  exist,  90 
When  receipt  of  entirety  rents  by  husband  entitles  widow  to  same,  91 
No  special  rule  for  low  wageearners,  92 
Rule  of  entirety  controlled  by  proof  of  facts,  93 
Divorce  changes  into  tenancy  in  common,  94 

ESTOPPEL 

By  vesting  her  real  property  in  her  husband,  95 

Not  by  mere  silence,  husband  present,  96 

Only  by  active  co-operation  in  husband's  fraud,  96 

By  her  acts  within  the  scope  of  the  enabling  acts,  370 

Cannot  use  enabling  acts  for  a  fraud,  370 

Not  estopped  to  show  she  was  a  surety,  371 
EVIDENCE 

Competent  and  compellable  witness  in  civil  action,  97 

In  criminal  action  or  crim.  con.,  can  only  prove  fact  of  marriage  (ex- 
ception), 97 

Not  compellable  witness  in  divorce  for  adultery  or  as  to  confidential 
communication,  97 

May  testify  for  her  indicted  husband,  98 

May  testify  on  her  complaint  against  him,  98 
EXECUTRIX,  ETC. 

May  be  executrix,  etc.,  with  husband  on  her  bond,  99 

Marriage  may  revoke  her  power  unless  bond  given,  99 

Husband  on  marriage  assumes  her  duties  as,  100 

Husband  responsible  if  wife  becomes  executrix,  lOl 

Widow  may  be  late  husband's  administratrix,   102 

FRAUDULENT  CONVEYANCES 

Judgment  creditor  has  no  lien  when  wife,  a  fraudulent  grantee,  has 
conveyed  to  bona  fide  purchaser,  103 
■GIFT 

Direct  gift  by  husband  is  void  at  law,  good  in  equity,  104 
Voluntary  deed  by  husband  valid  without  delivery,  105 
Such  deed  voided  only  by  proof  of  fraud,  incapacity  or  undue  influ- 
ence,  106 
Chattels  pass  by  delivery  of  the  deed  alone.  107 
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Normal  husband  may  deed  wife  all  of  his  property,  io8 

Wife  in  dominant  position,  io8  (note) 

Husband  may,  through  third  party,  mortgage-bond  his  land  to  her,  io8 

Wife  may  give  part  or  whole  of  her  estate  to  husband,  109 

Husband  may  persuade  but  must  not  coerce  wife  to  give,  109 

Equity  severely  scrutinizes  husband's  bargain  with  wife,   109 

Labor  and  earnings  of  wife,  not  in   separate  business,  are  husband's, 

no,  131 
Can  give  wife  her  earnings  until  actually  taken  by  himself,  in,  131 
Can   give   wife  their   children's   earnings,    112 

Out  of  his  own  earnings  may  give  enough  to  support  family,  113 
At  common  law  could  manage  her  business,  114 
May  manage  property  after  giving  same  to  her,  114a 
Voluntary  conveyance  or  gift  to  her  is  void  as  to  existing  creditors,  115 
Voluntary  conveyance,  debt  existing,  is   fraud,   115 
Subsequent  creditors  must  prove  actual  intent  to  defraud,  116 
Conveyance   may  be   valid   as   to   subsequent   and   void  as   to  existing 

creditors,  nj 
Rebuttable  presumption  of  settlement,  husband  paying  for  land  con- 
veyed to  her,  118 
Resultant  trust  in  husband,  if  rebutted,  118 

Clear  proof  of  husband's  intention  not  to  make  settlement  essential,  119 
Settlement  valid,  after  subsequent  divorce  from  wife  for  her  adultery, 

119 
Facts  antecedent  to  or  res  gestae  with  purchase  alone  rebut,   120 
Resultant  trust  cannot  arise  from  ex  post  facto  matters,  120 
Subsequent  recognition  and  admissions  against  interest,  admissible,  120 
May  be  partial  settlement  with  residue  resultant,   121 
Husband  may  settle  on  her  nearly  entire  property  in  absence  of  fraud, 

incapacity  or  undue  influence,  122 
Improvement   on,   or  payment  of  incumbrance  on,  her  property,   pre- 
sumably  a   gift,    123 
Clear  proof  of  gift  to  her  of  personal  property,  essential.   124 
Wife's  paraphernalia  from  husband's  money,  his,  until  clearly  given  to 

her,  124 
Gift  of  chose  in  action  by  simple  delivery,   125 
Intention  of  delivery  of  money  to  wife  controls  ownership,   126 
Presumptive  evidence  may  establish  gift,  126 
Wife's  intention  to  give  not  presumed,  127 
No  presumption  of  gift  of  wife's  principal  money,  128 
Unnecessary  that  wife   should   receive  written  evidence  of  loan,   128a 
Must  prove  express  gift  of  income,  or  clear  intent  to  give  it,  or  dis- 
posal of  as  directed  by  her,  128 
Resultant  trust  to  wife  by  husband's  use  of  her  principal  money  for 

purchase  or  improvement  of  land,  128 
Careful  scrutiny  where  husband  takes  title  in  his  own  name,  128 
Presumption  of  loan,  husband  using  principal  money  for  his  own  sole 
benefit,  129 
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Proof  that  wife  had  full  knowledge  of  its  use  may  be  required,  129 

Against  volunteers  her  money  may  be  followed,  129 

Gift  of  her  principal  money  may  be  inferred,  130 

After  proof  of  receipt  by  husband,  his  creditors  must  prove  a  gift  to 

him  or  its  use  as  she  directed,  130 
Wife's  earnings,  not  in  separate  occupation,  are  her  husband's,  131 
Husband  may  give  wife  her  own  earnings,  131 
Wife's  earnings,  invested  in  her  own  name,  absolutely  hers,  132 
After  gift  to  her,  she  may  loan  on  chattel  mortgage  to  husband,  132a 
Wife's  earnings  may  become  hers  by  implied  assent  of  husband,   133 
Purchase  by  her  in  husband's  name,  or  payment  of  incumbrances  with 

her  earnings,  presumably  her  gift,  134 
Has  lien  if  earnings  paid  with  husband's  consent,  134a 
Proceeds  of  joint  business  presumably  her  husband's,  135 
Conditional  delivery  of  property  to  trustee  for  wife,  vests  title  in  wife, 

i3Sa 
Husband's   subsequent   re-taking  of  possession  may  not  be   a   re-gift 

to  him,  135a 
GUARDIAN 

Husband  becomes  guardian  of  infant  wife's  person  and  property,   136 
Mother  must  assent  to  appointment  of,  for  minor  children,  137 
Widow  may  appoint,  late  husband  failing  to  do  so,  137 
HOMESTEAD 

By  statute :  and  how  sold,  leased,  etc.,  137a 
HUSBAND'S  RIGHTS  IN  WIFE'S  SEPARATE  PROPERTY 
He  cannot  dispose  of  it,  2>1^ 

Cannot  subject  it  to  lien  for  public  improvements,  ZIZ 
Should  not  be  named  in  assessments  for  damages,  374 
Has   lost  estate  of  curtesy   initiate,  375 
Has  lost  during  her  life  all  interest  in  her  lands,  375 
Still  has  right  to  curtesy  consummate,  376 
Can.  generally,  veto  wife's  conveyance  of  land,  2)77 
Can  use  her  house,  table  and  bed,  378 
Has  no  interest  in  wife's  life  estate,  379 
Cannot,  as  husband,  bind  her  estate,  380 

May  have  implied  authority  to  subject  it  to  workman's  lien,  381 
Contract   to   convey,   not   specifically   enforceable,   382 
INTESTACY 

Wife  is  entitled  to  one-third  of  intestate  husband's  personal  property, 

138 
Entitled  to  whole,   no  child   or  his  representative   surviving,   138 
Accepting  provision  in  lieu  of  dower  no  bar  to  share  in  lapsed  legacy, 

139 
Law  shares  intestate  part  of  estate  w-ith  widow  regardless  of  testator's 

intent,   140 
Widow  is  entitled  to  share  in  equitable  fund  of  intestate  husband,  140 
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Equitable   as   well   as    legal   estates   transmissible,    140 

Widower  can  administer  on  and,  subject  to  her  debts,  keep  personalty 

of  intestate  wife,  unless  otherwise  legally  disposed  of,   141 
Unless  he  has  reduced  to  possession  his  representatives  can  get  it,  141 
Only   express   terms   in  ante-nuptial   agreement  can  deprive   surviving 

husband  of  any  of  his  rights  in  intestate  wife's  personalty,  142 
A  wife  dies  intestate  as  to  undisposed  of  personalty,   143 
Gift  to  husband  of  express  life  estate  in  her  personalty  is  no  bar  to  his 

claiming  residue,  143 
Law  of  domicil  rules  distribution  of  personalty,  144 
JUDGMENT 

Against  married  woman  enforceable,  but  cannot  affect  husband's  cur- 
tesy, 145 
Can  execute  warrant  to  confess  judgment  for  enforceable  obligation, 
146 
LEASE 

Husband  need  not  join  in  wife's  lease,  383 
Construes    "conveyance"    and    "encumber",    383 
LIABILITY 

Her  property  shall  satisfy  her  debts,  384 
All  her  property  is  subject  to  sale,  385 
Husband's   rights   in,   cannot   be   affected,   386 
LIMITATIONS,   STATUTE  OF 

Does  not  apply  as  between  husband  and  wife,  147 

Failure  to  sue  or  prosecute  the  other  is  not  laches,  147 

Explanation   of  delay  or  proof  debt  is  unpaid   rebuts  presumption  of 

payment,   148 
Presumption   of   payment    acts   as    a    rule    of   evidence   and   of   public 

policy,  148 
Has  no  application  to  a  purely  equitable  right,  148 
Equitable  doctrine  of  neglect  and  laches,  148 
MAINTENANCE 

Object  of   statute,   149 

Divorce  act  alone  vests  jurisdiction  in  equity,  150 
Must  both  abandon  and  fail  to  support  her,  150 

Wife's    desertion    for   justifiable   cause,    husband's   constructive   deser- 
tion,  150 
Extreme  cruelty  defined,  150 

His  constructive  desertion  she  must  clearly  prove,  150 
Husband  abandons  a  wife  whom  he  refuses  to  receive,  151 
Court  may  increase  permitted  maintenance,   152 

Wife  may  elect  between  support  under  disorderly  or  divorce  act,  152a 
Wife  at  will  may  end  articles  of  separation,  153 

Legal  divorce,  her  voluntary  separation,  or  his  proof  of  her  adultery  or 
extreme  cruelty  alone  releases  husband  from  duty  of  maintenance, 
153 
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No  allowance  to  wife  with  a  sufficiency,  153 

Mutual  agreement  to  live  separate  nullifies  allegation  of  "without  justi- 
fiable cause",   153a 

Husband,    receiving   valuable    consideration    in    separation    settlement, 
liable  on  said  agreement  until  return  of  same,  154 

Hard  bargain  no  defence  to  fair  separation  agreement,  155 

Widow  can  bequeath  money  placed  in  trustee's  hands  under  invalid 
separation  agreement  kept  by  her,  156 

Parol  or  unsealed  writing  sufficient,  save  where  land  is  to  pass,  156 

Wife  can  sue,  if  no  covenant  to  pay  trustee  the  support  money,  157 

After  divorce,  separation  articles  enforceable  in  equity  only,  158 

Refusal  or  neglect  to  provide  (disjunctive),  159 

Subsequent  adultery  of  wife  no  defence  to  conveyance  in  settlement 
of  maintenance  suit,  160 
MARRIAGE 

Forbidden  on  account  of  blood,  161 

Valid,  if  made  in  words  of  present  tense,  162 

No  witness  nor  ceremony  needed,  162 

The  two  essentials  are  capacity  and  consent,  163 

Is  a  civil  contract,  163 

Presumption  of,  from  cohabitation  and  repute,  163 

After  actual  marriage  shown,  subsequent  cohabitation  is  referred  only 
to  said  marriage,  163 

Lawful,   original  intent  lawful  and  continuing  after   removal  of  un- 
known impediment,  164 

Original   intent  unlawful,   its   abandonment  and   new   intent  must  be 
proved,  164 

Valid  in  New  Jersey,  if  valid  where  entered    (exceptions),   165 

Ceremonial,  166 
MASTER  IN  CHANCERY 

Marriage  voids,  if  woman,  but  may  be  re-appointed,  387 
MECHANICS'  LIEN 

Liable  on  failure  to  file  dissent,  after  knowledge  of  erection,  for  re- 
pairs or  putting  fixtures  on  her  land,  167 

Proof  of  knowledge  and  failure  to  file  dissent  essential,  168 

In  absence  of  fraud  and  dissent  husband's  filed  contract  protects  wtfe's 
land,  169 

Stop-notice  served  on  owner  of  the  land,   170 
MEDICAL  SERVICES 

May  incur  personal   liability  therefor,  388 
MORTGAGE 

Assumption  of  mortgage-debt  is  valid,  389 

Assumption  of,  not  a  surety  contract,  390 

Cannot  execute  alone,  though  by  marriage  agreement  her  property  re- 
mains at  her  own  disposal,  391 

Can   assign   a  mortgage  alone,  392 


552  Index 

NEGLIGENCE 

Query:   Will  husband's  contributory  negligence  defeat  wife's  personal 
action?  171 
ONE  PERSON 

Husband  and  wife  still  are,  393 
OWNERSHIP 

For  ownership  of  property  between  husband  and  wife,  181 — 186 
PARTIES  AT  LAW 

Both  must  join  for  damages  to  inheritance  to  her  estate  by  entirety,  177 

Wife  may  sue  alone  for  recovery  of  her  separate  property,  177 

May  sue  alone  when  living  separate,  177 

Jointly  bound,  must  be  jointly  sued,  178 

For  torts  against  her  or  her  property  she  must  sue  alone,  179 

Husband  may  join  in  separate  count  or  sue  alone,  179 
PARTIES  IN  EQUITY 

Wife  may  sue  alone  or  join  husband,  172 

Misjoinder   to  make   husband   co-complainant,    172 

Wife  may  sue  alone  in  all  matrimonial  causes,  172 

If  bill  shows  issue  born  alive  husband  may  be  a  necessary  party,  173 

He  must  be  made  defendant,  and  wife  sue  in  her  own  name,   173 

Husband  is  a  proper  and  may  be  a  necessary  party,  174 

Husband    a   necessary   party    in    suit   by   her   trustee    questioning   his 
dealings  with  her  property,  175 

Both  must  join  when  having  a  common  interest  against  a  trustee,  176 

Wives  of  joint   tenants,   264 
PLEADING 

Sufficient  to  allege  property  is  hers,  394 

Common  forms  used  in  contract,  suits  against  her,  395 

By  or  against  her,  in  her  own  name,  395 

Must  set  out  that  she  is  within  the  exception  of  the  proviso,  396 

Can  be  sued  on  the  common  counts,  396 

Chancery  permits  her  as  defendant  to  answer,  etc.,  separately,  and  in 
her  own  name,  397 

Sufficient  designation  of  her  name  in  Chancery,  398 
POSSESSION,  OWNERSHIP  AND  USE  OF  PROPERTY 

Mere  possession,  when  living  together,  no  evidential  value,  181 

Intermixture  by  consent,  hold  by  moieties,  181 

For  ownership,  note  source  and  transference,   182 

Living  together  have  common  use  of  each  other's  property,  183 

Possession  taken  in  wife's  right  cannot  be  used  to  her  prejudice,  184 

Husband  may  own  fund  on  which  he  permits  his  wife  to  draw,  185 

Surviving  wife,  claiming  money  found  in  homestead,  must  prove  hus- 
band was  her  debtor,  186 
POST-NUPTIAL  SETTLEMENT 

Husband's  grant  of  all  marital  rights  is  a  valuable  consideration  for, 
187 
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What  constitutes  an  executed  conveyance  by  wife,   187 

PROMISE 

As  readily  implied  against  her  as  if  discovert,  399 
RELIEF  IN  EQUITY 

Not  always  entitled  to  against  her  husband,  400 

Participation    of    wife    in    husband's    fraudulent    improvement   of   her 
property,  401 
REMEDIES 

Cannot  sue  husband  or  his  representative  at  law,   188 
After  divorce  a  mensa  ct  thoro,  must  sue  in  equity,  i88a 
Her  own  rights  and  obligations  enforceable  in  her  own  name,  189 
Same  as  if  discovert,  402 

Can  recover  damages   for  injuries  disqualifying  her  for  her  separate 
business,   402a 
RESIDENCE  AND  SUPPORT 

Wife's  residence  follows  husband's,  190 
Collateral  mortgage  for  support  of  wife  is  valid,  191 
General  duty  of  support,   137-153 
RIGHTS  OF  ACTION 

Can  only  sue  for  services  to  third  person  in  her  home,  consideration 

moving  from  her  and  express  promise  made  to  her,  192 
On  express  assumpsits  until  actual  possession  by  husband,  193 
Law  does  not  compel  husband  to  grasp  her  earnings,  193 
Husband  cannot  control  or  release  her  right  of  action  in  tort,  194 
May  sue  for  agreed  support,  when  no  covenant  with  trustee,  195 
SAVINGS  BANK 

Deposits  in,  controllable  by  and  fully  protected  for  her,  403 
Her  creditors  alone  can  control,  403 
SEPARATE  ESTATE 

Independent  of   statute,   209 

Caustic  review  of  statute  estate,  209 

Husband  may  be  given  a  determinable  interest  in,  210 

Wife  may  dispose  of  broadly,  as  deed  provides,  211 

Her  direction  to  trustee  to  execute  a  bond  is  equitable  appropriation 

of  her  property  to  pay  it,  211 
Statutes:   (under  212)  — 

What  she  has  on  marriage  continues  here  (sec.  i) 
What  wife  shall  receive  in  any  manner  whatever,  hers  (sec.  3) 
Wages  and  earnings  in  separate  occupation,  etc..  hers   (sec.  4) 
Can  contract  as  if  sole,  save  surety  contracts   (sec.  5) 
Receipt  of  consideration   validates   surety  contracts    (sec.   5) 
May  execute  alone  receipt,  etc.,  for  separate  estate  (sec.  8) 
Such  receipt,  release  or  discharge  may  be  recorded  (sec.  8) 
Cannot,  alone,  convey  or  encumber  real  estate  (sec.  14) 
Cannot  afTect  husband's  right  by  curtesy   (sec.   14) 
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Cannot  contract  with  or  sue  husband  at  law   (sec.  14) 

Husband  cannot  dispose  of  her  separate  estate  nor  is  it  liable  for 

his   debts    (sec.    15) 
May,    with    concurrence    of   husband,    dispose   of    any    contingent 

interest   (sec.   16) 
Joining  with  husband  may  convey  any  property   (sec.  39) 
Conveyance  void  unless  duly  acknowledged,  etc.,  by  her   (sec.  39) 
May  insure  husband's  life  for  her  sole  use  (sec.  35) 
Payable,  predeceasing  husband,  to  her  children    (sec.  36) 
May  transfer  policy  to  anybody  with  husband's  assent  (sec.  37) 
All  policies  made  payable  to  her,  hers  (sec.  39) 
Premiums  fraudulently  paid  by  husband,  voidable  policy  (sec.  39) 
Same  effect  and  construction  of  words  in  law  and  in  equity,  213 
Same  words  in  statute,  deed  or  will  create  the  same  estate,  213 
Liberal  construction  of  statute  as  to  "receive  and  hold"  property,  214 
Strict   construction   where  husband's  rights  are  concerned,  215 
Statute  only  protects  her  estate  during  her  life,  216 

SPECIFIC  PERFORMANCE 

Of  proper  contract  to  convey,  husband   joining,  enforceable,  404 

If  not  duly  acknowledged,  not  enforceable,  405 

Nor  does  it  bar  dower,  when  properly  pleaded,  405 

Contract  to  purchase  enforced,  when  no  further  conveyance  by  her  is 

required  ,406 
Husband  subject  to  no  penalty  when  wife  of  her  own  volition  refuses 

to  complete  his  contract  for  sale,  407 
Otherwise  if  fraud  clearly  established,  407 
Agreement  on  consideration  to  mortgage,  enforced,  408 
Her  mortgage  to  secure  her  husband's  debt  reformable,  if  benefit  re- 
ceived by  her,  408 
When  not  enforced,  her  estate  charged  with  consideration  which  she 
has  received,  408a 
SPENDTHRIFT  TRUST 

Neither  capital  nor  interest  can  be  charged  with  her  debts,  409 
Such  a  fund  is  not  her  "separate  estate",  409 

Husband  may  assign  and  transfer,  as  it  accrues,  one-half  interest  in 
his  trust  to  his  wife,  410 
SUPPORT,  REFUSAL  TO 

Chancery,  regardless  of  whose  fault  it  is,  can  enable  wife,  living  separ- 
ate, to  dispose  of  her  real  property,  411    (13,  153,  191) 
TENANCY  IN  COMMON 

Express  words  may  so  constitute  husband  and  wife,  196 

Courts  have  long  favored  this  tenancy,  197 

May  become  so  by  mutual  expenditures,.  198 

On  partition  of,  conveyance  to  them  and  others,  when  so  intended,  199- 

Equity  will  decree  a  partition  of,  between  them,  200 
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TORTS 

In  presence  and  by  command  of  husband,  wife  not  liable,  201 
Coercion  rebuttably  presumed,  if  done  in  his  presence,  201 
His  presence  not  sufficient,  if  she  encourages  or  directs  it,  201 
Wife  alone  is  liable  for  her  torts  in  controlling  her  own  property,  202 

VOLUNTARY  CONVEYANCE 

Voidable,  made  on  eve  of  marriage,  without  notice  to  the  other,  203 

WIDOW 

Entitled  to  demand  and  receive  her  property  from  husband's  execu- 
tor or  administrator,  413 
Recognition  by,  in  deed  made  when  wife,  equivalent  to  a  re-execution 

of  same,  414 
May  bequeath  her  own  crop,  415 

WILL 

Marriage  does  not  revoke  her  will,  204 

Over  twenty-one  years  may  make  will,  only  subject  to  husband's  in- 
terest in  her  realty,  205 
Dying,  without  issue  born  alive,  may  dispose  of  entire  estate,  206 
Devise  of  curtesy,  with  husband's  written  consent,  void,  207 
No  limitation  on  right  to  bequeath  her  personal  property,  208 
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